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BEFORE  LORD  BROUGHAM,  CHANCELLOR,  AND  SIR  JOHN 

LEACH,  MASTER  OF  THE  ROLLS. 


Salway  v.  Salway.* 

2  Rui.  ^  Ifybte,  315. 

A  nearer  appointed  by  the  court  is  answerable  for  the  loss  of  moneys  conseqaent  on 
tke  feflme  of  a  banker  with  whom  they  have  been  deposited  for  security,  if  the 
depottt  be  made  in  snch  a  way  that  the  receiver  parts  with  the  absolute  control 
over  the  fond. 

K  reoeiTer  paid  into  a  banking  hoase  the  sums  he  received,  to  the  joint  account  of  his 
•BicdeSy  under  an  arrangement  with  them,  that  all  drafb  upon  the  sums  so  paid  in 
AcM  be  written  by  one  of  the  sureties,  and  signed  by  himself.  The  bankers  hay- 
ing nboeqoently  failed:  B  toaa  Held  (reyersing  the  judgment  of  the  Master  of  the 
Sofia),  that  the  reeeirer  was  liable  for  the  loss. 

Feb.  9, 1831. 

THE  £Eicts  ont  of  which  the  question  arose  are  stated  in  Mr.  Rus* 
ae&'s  report  of  the  case  on  the  hearing  at  the  Rolls;  4  Russ.  60,  (3  Cond. 
Ch.  Rep.  568.) 

The  executors  of  Mr.  Salway  presented  a  petition  of  appeal  from  the 
dedflon  of  His  Honour  the  Master  of  the  Rolls. 

A  prehaainary  objection  was  taken  on  behalf  of  the  sureties,  that  as 
agsinst  them  the  court  had  no  jurisdiction;  but  the  Lord  Chancellor  was 
clopinioD,  that  inasmuch  as  the  objection  had  not  been  urged  in  the 
eoort  belcyw,  it  was  not  competent  for  the  sureties  to  insist  upon  it  now; 
their  submission  to  the  jurisdiction  at  the  Rolls  having  bound  them  to 
aO  ioteDts,  and  inclading  a  submission  to  the  appellate  jurisdiction  as  an 
incident  thereto. 

*  Affiimed  on  appeal  to  tiie  House  of  Loida. 


2  CONDENSED  ENGLISH 

[Salway  v*  Salway^— S  Ras,  &  Mylne,  815.] 

Sir  E.  Sugden  and  Mr.  Wak^Seld,  for  the  appeal. 

Mr.  Rose  and  Mr.  Eindersfej^/'for  the  receiver. 

Mr.  Loftus  Lowndes,  Cor\{|)tv  Sureties. 

The  following  cases.wejni/eited:  Knight  v.  Lord  Plymouth,  3  Atk.  480, 
1  Dick.  120;  Fletcher 'ttJBodd,  1  Ves.  jun.  85;  Wren  v.  Kirton,  11  Ves. 
jun.  377;  Massey^^.* Banner,  4  Madd.  413^  and  1  J.  &  W.  241  on  ap- 
peal; Ex  parte. piAS^ieVy  Aoib.  21S. 

,    •    • 
The  LpRlV.CirANOELLOR. — The  case  is  shortly  this.'    White  was  ap- 

pointed;I^.Kceiver  in  this  court,  and  in  order  to  prevail  upon  Adams  and 

BurlU)i)X^*^  ^^^^  ^^^  ^^  partnership  together),  to  become  his  sureties, 

h^eple/ed  into  an  arrangement  with  them,  by  which  it  was  agreed  that 

.the».i^ents  when  received,  should  be  paid  over  to  a  person  of  the  name  of 

*/ 'Anderson  (who  was  a  partner  of  the  surety  Adams),  and  be  deposited 

'••.by  him  at  the  bankers'  in  the  joint  names  of  the  sureties,  and  that  all 

drafts  upon  the  moneys  so  deposited  should  be  written  by  Anderson,  and 

signed  by  the  receiver  White. 

The  bank  of  Prodgers  &  Co.,  into  which  the  money  was  so  first  paid, 
failed,  and  a  considerable  sum  was  thereby  lost  to  the  estate.  The 
funds  of  the  estate  were  then  transferred  to  another  bank,  that  of  Cole- 
man &  Morris,  with  regard  to  which  a  similar  arrangement  was  adopted 
as  to  the  payment  of  money  and  the  drawing  of  sums  out.  The  divi- 
dends received  from  the  commission  were  deposited  in  that  second  bank, 
and  all  the  new  receipts  under  the  receivership  were  paid  to  Coleman  & 
Morris,  in  the  same  manner  in  which  they  had  been  formerly  paid  iDto 
the  banking-house  of  Prodgers  &  Co.  before  its  failure.  Coleman  & 
Morris  subsequently  failed  also;  and  the  question  is,  whether  or  not  the 
receiver  himself,  and  in  default  of  him,  his  sureties,  should  be  made  liable 
for  the  amount  of  the  sum  deposited  with  the  bankers,  or  for  the  balance 
which  the  estate  had  lost  by  the  double  failure  of  the  bankers. 

A  good  deal  of  argument  has  been  raised,  touching  the  conduct  of  the 
receiver  in  respect  of  the  balances  kept  in  his  hands,  and  the  length  of 
time  during  which  he  allowed  them  to  remain  there,  and  on  the  slow- 
ness with  which  he  paid  them  into  court;  and  it  does  appear,  certainly, 
that  though  he  may  have  rendered  a  yearly  account,  be  nevertheless 
drew  from  the  estate  very  considerable  sums  over  and  above  the  neces- 
sary outlay,  which  never  much  exceeded  800/.  or  900/.  a  year,  and  he 
appears  to  have  sometimes  received  other  moneys  without  putting  them 
in,  although,  at  the  time  when  the  payments  began,  he  had  a  sufficient 
balance  in  his  hands  to  answer  necessary  charges.  It  is  not  to  be  said 
that  a  receiver,  by  merely  complying  with  the  exigency  of  the  orders 
requiring  him  to  account  once  a  year,  is  thereby  to  be,  of  course,  exone- 
rated from  responsibility;  for  that  period  is  directed  as  the  minimum  of 
frequency  in  passing  his  accounts  with  the  court  It  is  needless,  how- 
ever, to  enter  further  into  this  topic,  because  the  grounds  upon  which 
my  judgment  proceeds  are  independent  of  that  consideration. 

After  looking  minutely  into  the  circumstances  and  into  the  cases,  I 
cannot  conscientiously  arrive  at  the  conclusion  to  which  the  Master  of 
the  Rolls  came,  and  I  cannot  help  suspecting,  though  I  am  told  that  the 
point  was  pressed  upon  His  Honour,  that  the  consideration  to  which  I  am 
about  to  advert  was  never  fully  presented  to  his  mind;  the  more  so,  as 
I  find  no  trace  of  it  in  his  judgment,  and  as  it  is  extremely  material,  m 
my  view  essential^  to  the  right  (fecision  of  the  question.    It  is  admitted 
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on  all  hands,  that  if  a  receiver  puts  a  fund  out  of  his  own  control,  so 
that  other  persons  shall  be  able  to  deal  with  it,  he  guarantees  the  sol-* 
vency  of  those  persons,  and  becomes  answerable  for  any  loss  that  may 
ensue.     However  good  his  intention,  the  departing  with  the  control  to 
the  extent  of  giving  that  control  to  another,  would  be  enough  to  make 
him  a  guarantee  of  the  fund.    The  principle  is  so  obvious  that  I  say 
nothing  of  the  authorities.    His  Honour,  indeed,  has  observed  that  the 
receiver  here  has  not  so  far  parted  with  the  control  as  to  enable  the 
other  person  to  deal  with  it  without  his  concurrence.    He  parts  with 
his  exclusive  control  bjr  associating  and  incorporating  with  himself 
the  authority  of  another  person.    Anderson  was  to  make  the  drafts; 
he,  the  receiver,  was  to  sign  them;  and,  consequently,  Anderson  was  a 
necessary  party  to  the  drawing  out  of  every  shilling  of  the  funds  in 
deposit.   The  question,  therefore,  assumes  a  very  serious  aspect;  and  if 
I  am  to  aflSrm  this  judgment^  when  possessed  of  the  knowledge  of  an 
arrangement,  by  which  an  individual,  not  an  officer  of  the  court,  not 
answerable  to  the  court,  nor  recognized  by  it,  is  called  in  to  the  extent 
of  exercising  a  veto,  I  cannot  shut  my  eyes  to  the  consequences. 
To  hold  that  a  receiver,  although  the  court  confides  in  him,  and  ap- 
points him  propter  deleetum  personse,  is  entitled,  notwithstanding,  to 
mix  up  with  his  delegated  authority  another  person  to  whom  the  court 
is  a  total  stranger,  would  be  a  doctrine  pregnant  with  the  greatest  dan- 
ger, and  one  for  which  I  can  find  no  authority.    The  case  of  Knight  v. 
Lord  Plymouth,  3  Atk.  480;  1  Dick.  120,  has  been  much  doubted,  and 
in  Wren  v,  Kirton,  11  Ves.  jun.  377,  it  is  clear  that  Lord  Eldon  was 
prepared,  if  necessary,  to  have  gone  against  it.    Lordf^flardwicke,  it  is 
well  known,  has  been  peculiarly  unfortunate  in  the  reporters  of  his  de- 
cisions, and  there  may,  therefore,  have  been  circumstances  in  Knight  v, 
I^rd  Plymouth,  which,  if  known,  would  have  thrown  a  better  light 
upon  the  decision  in  that  case.    But  it  is  unnecessary  to  discuss  or  pro- 
nounce upon  the  comparative  authority  of  those  cases  now;  for  the  pre- 
sent, as  must  indeed  generally  happen  in  questions  of  this  nature,  must 
after  all  be  determined  upon  its  own  circumstances. 

I  could  not  alSSrm  the  decision  of  the  court  below  without  laying  down 
this  rule — that  a  receiver  under  the  control  of  the  court,  and  paid  out 
of  the  estate,  is,  nevertheless,  entitled  to  substitute  for  his  own  discretion, 
responsibility,  and  integrity,  the  discretion,  responsibility,  and  integrity 
of  a  stranger.  If  it  be  asked,  what  harm  arises  from  this?  I  answer, 
the  greatest;  the  total  loss  it  may  be  of  the  property.  Is  it  not  one  part 
of  the  discretion  of  a  trustee,  taking  him  to  be  a  mere  naked  trustee;  is 
it  not  one  part  of  the  discretion  of  an  agent,  to  whom  the  receiver  may 
more  properly  be  likened,  to  keep  the  funds  in  the  hands  of  the  bankers 
so  long  only  as  they  shall  be  safely  there  lodged,  and  to  seize  the  mo- 
ment when  peril  threatens,  to  withdraw  them  to  a  place  of  safety?  Will 
it  be  said  that  he  is  able  to  exercise  that  discretion  when  he  has  tied  up 
his  own  hands, and  can  no  longer  exercise  it  himself,  but  must  apply  for 
the  consent  and  co-operation  of  another?  That  control  was  not  given 
withont  an  object;  for  it  was  given  partly  to  Induce  the  sureties  to  un- 
dertake the  responsibility.  It  has  been  urged,  that  this  arrangement 
was  made  in  order  to  impose  a  check  upon  the  receiver.  But  though 
any  good  consideration  could  be  properly  given  for  that  purpose  by  the 
receiver  hnnself,  yet,  if  the  consideration  consists  of  something  which 
directly  tends  to  introduce  the  control  of  another,  and  that  an  irrespon- 


4  CONDENSED  ENGUSH 

[Salway  «.  Sdway.— 3  Rua.  &  Mylne,  SIS.^ 

sible  person  unknown  to  this  court,  I  take  it,  the  receiver  shall  be  an- 
*  swerable  for  what  has  happened  to  the  fund  which  he  has  so  dealt  with, 
not  merely  in  a  case  where  the  peril  can  be  sworn  to  be  the  cause  of 
the  loss,  but  where  he  has  not  so  rightly  conducted  himself  as  to  exone- 
rate him  from  the  loss, — where  he  has  not  so  conducted  himself  as  a 
prudent  person  would  have  done. 

Cases  of  this  description  must  rest  upon  their  own  merits.  But  they 
are  of  great  importance  to  the  parties  and  to  the  court.  Receivers  might 
be  very  prone  to  extract  a  general  rule,  amounting  to  a  license  to  neglect 
the  strict  line  of  their  duty,  if  this  judgment  had  not  been  critically  con- 
sidered, and  if  the  doctrines  that  appear  to  be  held  by  the  Master  of  the 
Rolls  had  been  confirmed. 

This  case,  under  the  title  of  White  v.  Baugh,  having  been  carried  by 
appeal  to  the  House  of  Lords,  the  judgment  of  the  Lord  Chancellor  was 
affirmed  without  costs,  in  the  month  of  July  1835. 


Amphlett  v.  Parke. 

2  Ru8.  4r  Mylne^  221. 

A  testatrix  gave  Mm*  real  estates  upon  trust  to  be  sold,  and  directed  the  moneys  to  arise 
from  sach  sale  to  be  considered  and  taken  as  part  of  her  personal  estate;  she  then 
willed,  that  oat  of  the  moneys  to  arise  from  such  sale,  and  out  of  all  other  her  per- 
sonal estate,  certain  pecuniary  legacies  should  be  paid;  and  bequeathed  all  the  resi- 
due of  her  personal  estate,  and  of  the  moneys  arising  from  the  sale  of  her  real  estates, 
upon  trust  for  two  persons  and  their  children.  Some  of  the  pecuniary  legatees 
having  died  in  the  testatrix's  lifetime;  It  was  Held^  (reversing  the  decision  of  the 
court  below),  that  the  conversion  of  the  real  estate  into  personal,  directed  by  the 
will,  was  not  absolute,  but  partial  only,  for  the  purpose  of  making  good  the  pecu- 
niary legacies,  and  that  such  of  those  legacies  as  had  lapsed,  in  so  far  as  they  were 
payable  out  of  the  produce  of  real  estate,  had  lapsed  for  the  benefit  of  the  heir-at- 
law. 

January,  February  11, 1831. 

MARTHA  CLAY  by  her  will,  executed  and  attested  so  as  to  pass 
freehold  estates,  disposed  of  her  property  as  follows: — "  I  give  and  de- 
vise all  my  freehold  and  copyhold  estates,  in  the  county  of  Essex,  unto 
and  to  the  use  of  Nicholas  Martyn,  Esq,  and  Rawson  Parke,  Esq.  their 
heirs  and  assigns,  upon  trust  to  sell  the  same  either  by  public  auction  or 
private  contract;  and  I  will,  and  direct,  that  the  moneys  to  arise  from 
such  sale  be  considered  and  taken  to  be  part  of  my  personal  estate.''— 
After  directing  that  the  receipts  of  her  trustees  should  be  sufficient  dis- 
charges to  purchasers,  the  testatrix  proceeded  as  follows: — *^  And  I  do 
hereby  will,  and  direct,  that  out  of  the  moneys  to  arise  from  such  sale, 
and  out  of  all  other  my  personal  estate,  the  several  legacies  hereinafter 
mentioned  be  paid  and  satisfied;  (that  is  to  say)''  &c. — The  testatrix 
then  gave  a  number  of  pecuniary  legacies  to  different  persons  by  name; 
and  among  the  rest,  one  of  1,000/.  to  Elizabeth  Parke,  and  another  of 
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the  like  amount  to  Lydia  Amphiett.  She  then  continued  in  these  words: 
— <<  And  all  the  residue  of  my  personal  estate,  and  of  the  moneys  arising* 
from  the  sale  of  my  real  estates,  I  give  and  bequeath  to  the  before  named 
Nicholas  Martyn,  his  executors,  administrators,  and  assigns,  upon  trust 
to  pay  the  interest  thereof  to  the  before  named  Elizabeth  Parke  for  her 
life,  for  her  separate  use,  and  after  her  death,  upon  trust  to  pay  and 
divide  the  capital  to,  between^  and  amongst  all  and  every  the  child  and 
children  of  the  said  Elizabeth  Parke,  born  and  to  be  born,  equally  share 
and  share  alike;  the  respective  shares  of  the  sons  to  be  paid  at  twenty- 
one,  and  of  the  daughters  at  twenty-one,  or  marriage,  which  shall  first 
happen,  with  benefit  of  survivorship  between  them,  in  the  event  of  the 
death  of  one  or  more  of  them  before  such  age  or  time  as  aforesaid,  not 
only  as  to  their  respective  original  shares,  but  likewise  as  to  all  such 
share  or  shares  as  shall  accrue  to  them  respectively  by  survivorship;  and 
if  there  shall  be  but  one  such  child,  then  to  such  only  child  at  such  age 
or  time  as  aforesaid:  but  in  case  there  shall  not  be  any  child  who,  being 
a  son,  shall  live  to  attain  the  age  of  twenty-one,  OF44)eing  a  daughter, 
shall  live  to  attain  the  age  of  twenty-one,  or  marry,  then  upon  trust  to 
pay  the  interest  thereof  to  the  before  named  Lydia  Amphlett  for  her  life, 
for  ber  separate  use,  and  after  her  death,  upon  trust  for  all  and  every 
her  child  and  children  born  and  to  be  born,  in  such  manner  and  with 
such  benefit  of  survivorship  as  I  have  hereinbefore  directed  concerning 
the  child  and  children  of  the  said  Elizabeth  Parke;  and  in.  case  neither 
the  said  Elizabeth  Parke  or  the  said  Lydia  Amphlett  shall  have  any 
child  who  shall  live  to  attain  such  age  or  time  as  aforesaid,  then  upon 
trust,  as  to  one  moiety,  for  the  executors  or  administrators  of  the  said 
Elizabeth  Parke,  and  as  to  the  other  moiety,  to  the  executors  or  admi- 
nistrators  of  the  said  Lydia  Amphlett.  And  I  appoint  the  said  Nicholas 
Martyn  and  Rawson  Parke  executors/' 

The  value  of  the  legacies  greatly  exceeded  the  amount  of  the  personal 
estate;  and  several  of  the  legatees  having  died  in  the  lifetime  of  the  tes* 
tatrix,  the  question  in  the  cause  was,  whether  the  words  of  the  will 
operated  as  an  absolute  conversion  of  the  real  estate  into  personalty,  so 
that  legacies  given  out  of  the  produce  of  that  estate,  and  having  lapsed, 
fell  into  the  residue,  for  the  benefit  of  the  residuary  legatees,  or  whether 
the  conversion  was  partial  only,  so  that  those  legacies  reverted  to  the  heir. 

The  decree  of  the  Vice-chancellor,  Sir  John  Leach,  declared,  that  the 
legacies  which  lapsed  by  the  death  of  the  legatees  in  the  lifetime  of  the 
testatrix,  sunk  into  and  formed  part  of  the  personal  estate,  and  that  her 
heir-at-law  was  not  entitled  to  any  part  thereof,  1  Sim.  275,  (2  Cond. 
Cha.  Rep.  139.) 

His  Honour,  having  afterwards  heard  a  second  argument  on  the  mi- 
nates,  at  the  Rolls,  adhered  to  the  judgment  he  originally  pronounced  in 
favour  of  the  residuary  legatees;  4  Russ.  75,  (3  Cond.  Cha.  Rep.  575;) 
and  the  heir-at-law  appealed  from  his  decision. 

The  question  was  again  elaborately  argued  on  the  appeal  by  Sir  E. 
Sugden  and  Mr.  Rolfe,  for  the  heir-at-law,  and  by  the  Solicitor-General 
and  Mr.  Boteler,  for  the  residuary  legatees.  The  cases  relied  upon  in 
the  arguments  are  all  referred  to  in  the  Lord  Chancellor's  judgment. 

Feb,  ll.-^The  Loan  Chancellor: — This  case  was  argued  before  me 
at  great  length;  a  circumstance  which  I  am  far  from  regretting,  because 
it  involves  a  question  of  very  great  importance  in  point  of  law^  with 

2» 
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leference  to  the  rights  of  the  heir«fit-law  as  contrasted  with  those  of  resi- 
duary legatees,  and  with  reference  to  a  series  of  decisions,  apparently 
broken  in  upon  by  one  or  two  cases,  which  in  the  court  below  have 
been  made  the  foundation  of  the  judgment  now  under  appeal.  Upon 
looking  at  the  judgment  of  the  Master  of  the  Rolls,  I  find  that  His  Ho- 
nour felt  considerable  reluctance  in  deciding  against  the  heir;  and  there  is 
every  reason  to  believe  that,  if  he  had  closely  examined  the  cases  by 
which  he  held  himself  bound, — those  of  Mallabar  v.  Mallabar,  Ca.  T. 
T.  78,  and  Duronr  v.  Motteux,  1  Yes.  Sen.  320,  which  I  hav^  had  an 
opportunity  of  consulting, — the  one  in  Mr.  Goxe's  valuable  MSS.  ia 
Lincoln's  Inn  Library,  the  other  in  the  original  manuscript  of  Lord 
Hardwicke  himself,  from  the  collection  at  Wimpole, — he  would  have 
found  the  doubts  confirmed  which  have  been  entertained  by  the  profes- 
sion respecting  the  accuracy  of  those  cases  as  reported  in  the  books;  and 
I  feel  persuaded,  that  if  His  Honour  had  been  possessed  of  the  same 
materials,  he  wod|d  have  come  to  the  same  conclusion  at  which  I  have 
arrived,  and  wh^,  from  the  course  of  his  observations.  His  Honour 
appears  desirous  to  have  reached.  I  have  endeavoured  to  satisfy  my- 
self that  we  are  not  bound  by  those  cases,  when  they  are  rightly  con- 
sidered and  understood;  and  those  cases  alone  prevented  His  Honour 
from  coming  to  that  conclusion. 

This  is  a  question  arising  upon  a  competition,  as  it  were,  between  the 
heir-at-law  and  the  residuary  legatee,  with  respect  to  certain  lapsed 
legacies.  There  is,  first,  a  devise  of  all  the  real  and  personal  estate  to 
be  sold;  and  all  the  moneys  arising  from  such  sale  are  to  be  considered 
and  taken  as  part  of  the  personal  estate.  These,  generally  speaking, 
are  strong  words.  The  testatrix  then  goes  on:  '<  And  I  do  hereby  will 
and  direct,  that  out  of  the  moneys  to  arise  from  such  sale,  and  out  of  all 
other  my  personal  estate,  the  several  legacies  hereinafter  mentioned 
shall  be  paid:"  again  considering  the  produce  of  the  sale  and  the  per- 
sonal estate  to  be  confounded  in  one  common  mass  of  personalty.  After 
the  general  clauses  of  devise  in  trust  for  the  payment  of  the  legacies,  we 
come  to  what  must  be  considered,  in  a  question  like  the  present,  to  be 
the  operative  part  of  the  will;  and  this,  as  it  is  that  on  which  the  resi- 
duary legatee  rests  his  claim,  requires  to  be  accurately  weighed  and 
sifted;  for  it  signifies  little  what  a  testator  may  have  said  in  the  intro- 
ductory clauses,  if  he  does  not  clearly  maintain  the  same  view  when  he 
comes  to  that  part  of  the  will  which  relates  to  the  residue;  that  being, 
in  efiect,  the  title-deed  under  which  alone  the  residuary  legatee  takes,  if 
he  can  take  at  all.  And  see  how  important  the  frame  of  this  clause  is, 
and  how  remarkably  the  testatrix  has  here  varied  her  language:  <<  And 
all  the  residue  of  my  personal  estate;"— not  stopping  there,  for  if  she 
had,  it  might  have  been  contended  that  she  meant  to  include  under  the 
phrase  the  moneys  to  be  produced  by  the  sales,  the  fruits  of  which  she 
bad  said  were  to  be  so  considered  and  taken,  but—"  All  the  residue  of 
my  personal  estate,  and  of  the  moneys  arising  from  the  sale  of  my  real 
estates."  Now,  moneys  arising  from  the  sale  of  real  estates  are  here 
spoken  of  as  something  not  identical,  but  rather  put  in  contrast  with  the 
residue  of  the  personal  estate^  a  most  material  circumstance,  which 
pressed  much  upon  His  Honour,  and  one  which,  but  for  the  authorities 
of  Mallabar  v.  Mallabar,  and  Durour  v.  Motteux,  would  evidently  have 
led  him  to  decide  in  favour  of  the  heir. 

Before  ^oiog  further,  I  have  to  obseive,  with  reference  to  the  strong^ 
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woids,  directing  the  sale  and  convension  of  the  lands  into  money,  and 
the  produce  to  be  considered  as  part  of  the  personal  estate,  that  to  be 
sure  it  is  to  be  so  considered;  and  in  the  sense  which  I  give  to  the  whole 
will,  that  produce  is  so  considered;  not,  however,  absolutely,  not  to  all 
intents  and  purposes,  but,  as  it  wete^ secundum  quidy  relatively  only,  and 
severally,  according  to  the  subject-matter;  part  of  it  to  go  in  exoneration 
of  the  incumbrances  on  the  real  estate,  part  in  payment  of  the  debts  and 
legacies,  and  the  remaining  part  to  enure,  by  way  of  resulting  trust,  for 
the  heir,  as  I  think  I  shall  show  the  rule  of  law  to  be,  unless  where  the 
realty,  or  any  part  of  it,  has  been  clearly  and  completely  taken  from  him. 

When  I  say  that  the  mere  circumstance  of  directing  that  the  produce 
of  the  sales  shall  be  deemed  personal  estate,  is  not  of  itself  sufficient  to 
devest  the  heir,  I  am  not  without  the  authority  of  decided  cases.  In  the 
Countess  of  Bristol  v.  Uungerford,  2  Vern.  645,  there  was  a  devise  of 
real  estate  to  executors,  to  be  sold  for  payment  of  debts,  the  surplus,  if 
any,  to  be  deemed  personal  estate, — the  very  words  here.  Nevertheless, 
the  Lord  Keeper,  on  general  principles,  decreed  the  surplus  to  be  a  trust 
for  the  heirs-at-law;  and  the  decision  was  affirmed  in  the  House  of  Lords. 
It  is  true  the  appeal  was  rather  as  to  another  part  of  the  case;  but  the  * 
circumstance  of  the  appeal  gives  some  security  for  the  correctness  of 
Mr.  Vernon's  report  on  this  point,  although  bis  general  accuracy  as  a 
reporter  is  not  always  to  be  relied  on.  See  3  P.  Wms.  194,  note  c, 
from  which  it  appears  that  Mr.  Vernon's  report  of  this  case  is  incorrect 

These  words,  then,  are  not  sufficient  to  exclude  the  general  rule  of 
law;  and  the  question,  therefore,  comes  to  be,  whether  there  is  or  is  not 
a  complete  disposition,  an  entire  conversion,  out  and  out,  of  the  whole 
into  personal  estate,  to  ail  intents  and  purposes,  or  only  so  far  forth  as 
may  be  necessary  to  satisfy  the  purposes  of  the  bequests  in  the  wilL 
That  is  the  single  question.  The  rule  is  exceedingly  well  stated  in  a 
very  learned  and  useful  note  to  the  report  of  Cruse  v.  Barley,  3  P.  Wms. 
20.  In  that  note  Mr.  Cox  extracts  the  sound  principle  to  be  collected 
from  all  the  cases,  namely,  that  where  the  testator  gives  to  the  produce 
of  real  estate  the  quality  of  personalty,  to  all  intents,  and  that  clearly 
appears  from  the  whole  will,  the  residuary  as  well  as  the  introductory 
clauses,  there  the  residuary  legatee  shall  take;  but  that,  if  he  has  not  so 
done,  if  he  has  only  directed  the  conversion  for  the  particular  purposes 
mentioned  in  the  will,  then,  although  the  residue  is  specifically  be- 
queathed, the  rule  is  otherwise.  The  residuary  legatee,  by  force  of  the 
term,  is  to  take  all  that  is  residue;  but  to  say  that  he  takes  this  (the  pro- 
duce of  real  estate,  in  the  event  not  otherwise  disposed  of)  qua  residue, 
is  only  to  beg  the  question.    I  deny  that  it  is  residue  here. 

The  general  principle  appears  to  be,  that  the  heir  must  be  effectually 
displaced,  that  he  is  not  to  be  displaced  by  inference  or  implication,  but 
that  there  must  appear  a  clear,  substantive,  and  undeniable  intent  on  the 
part  of  the  devisor  or  testator  to  exclude  him;  otherwise  neither  can  the 
next  of  kin,  as  being  entitled  under  the  statute  of  distributions,  take 
from  the  executor,  nor  can  residuary  legatees,  whether  they  be  the  exe- 
cutors or  specific  legatees  of  the  residue,  take  more  than  that  which  is 
in  its  nature  residue,  to  the  prejudice  olf  the  claims  of  the  heir-at-law. 
And  the  executors  will  hold,  as  a  resulting  trust,  whatever  would  have 
gone  to  the  heir-at-law  if  he  had  not  been  excluded,  the  proof  lying  on 
the  residuary  legatee  to  displace  the  heir  and  substitute  himself.  Ac- 
cordingly, all  these  cases  turn,  as  they  naturally  must,  upon  what  the 
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particular  will  has  done;  and  to  say  that  any  positive  rule  of  construc- 
tion is  laid  down  in  Mallabar  v.  Mallabar,  and  Durour  v.  Motteux,  is  to 
speak  without  sufficiently  considering,  first,  the  subject-matter  of  the  sup- 
posed rule,  as  extracted  by  Mr.  Cox;  and,  next,  the  general  rule  of  law. 
For  the  inquiry  upon  these  rules  always  is, — has  the  heir-at-law,  in  each 
individual  case,  been  sufficiently  removed  to  let  in  the  residuary^  legatee 
to  that,  which,  whether  it  continues  to  be  land,  or  whether  it  has  been 
converted  for  a  specific  purpose  into  money,  is  only  money  till  the  pur- 
pose is  answered  or  fails,  and  which,  in  the  latter  case,  as  a  resulting 
trust,  will  then  revert  to  the  heir-at-law? 

The  first  material  case  referred  to  upon  this  subject  is  Cruse  v.  Barley, 
3  P.  Wms.  20,  which  certainly  furnishes  no  authority  for  contending 
that  that  doctrine  has  ever  ceased  to  be  law  in  this  court.     That  was  a 
very  strong  instance  of  conversion,  of  dealing  with  the  proceeds  of  the 
sale  of  the  real  estate,  and  confounding,  as  some  of  the  cases  term  it,  the 
realty  and  personalty  together,  putting  them  into  one  common  fund:  it 
is  quite  as  strong  as  Mallabar  v,  Mallabar,  and  it  was  determined  on 
great  consideration.    It  was  a  devise  of  land  to  be  sold,  and  also  of  per- 
sonalty, and  the  money  arising  from  the  sale  of  real  estate  was  to  be 
divided  amongst  the  testator's  children,  with  200/.  to  the  heir-at-law  at 
twenty-one,  and  '<  all  the  rest  and  residue  thereof  (that  is,  of  the  testator's 
personal  and  the  produce  of  his  real  estate),  among  the  other  children 
when  they  attained  the  age  of  twenty-one  years,  with  the  benefit  of  sur- 
vivorship among  ihem.^'    The  case  was  fully  argued,  and  very  much 
considered;  precedents  were  searched  for,  and  time  was  taken  to  delibe- 
rate; and  the  Master  of  the  Rolls  was  of  opinion,  on  the  general  princi- 
ple of  law,  that  the  heir  took,  notwithstanding  the  conversion^  after  the 
purposes  of  the  will  had  been  accomplished,  or  in  the  event  of  any  of 
those  purposes  failing. 

I  say  nothing  of  Maugham  v.  Mason,  1  Ves.  &  B.  410,  which  goes 
precisely  on  the  same  principle  as  Collins  v.  Wakeman,  2  Ves.  jun.  683, 
and  Chitty  v.  Parker,  2  Ves.  jun.  271,  where  the  next  of  kin  and  the 
heir-at-law  were  the  only  litigating  parties  in  the  field.    This  is  not  a 
contest  between  next  of  kin  and  an  heir-at-law;  and  it  is  not  pretended, 
that  if  there  is  no  specific  donee,  the  heir-at-law  can  ever  be  defeated 
by  the  next  of  kin.    That  is  perfectly  clear.    Those  cases,  therefore, 
have  no  application.   Besides  the  cases  of  Cruse  v.  Barley  and  Digby  v, 
Legard,  3  P.  Wms.  22;  Cox's  note,  2  Dick.  500,  another  authority,  to 
which,  upon  the  argument  in  the  court  below,  the  attention  of  His  Honour 
was  not  called,  and  which  is  entitled  to  the  greatest  possible  respect,  is 
Gibbs  V.  Rumsey,  2  Ves.  &  B.  294,  before  Sir  William  Grant.     The 
words  there  were  nearly  the  same  as  those  which  occur  in  Green  v, 
Jackson,  5  Russ.  33, p.  238,  i7\fritjO{  which  I  shall  say  a  word  hereafter. 
**  Such  part  of  the  real  estate,"  says  Sir  William  Grant  in  Gibbs  v, 
Rumsey,  '^  as  is  given  to  charitable  purposes  (and  which  is  void  under 
the  statute  of  mortmain)  belongs  to  the  heir-at-law,  and  does  not  go 
either  to  the  next  of  kin,  or  the  residuary  legatee." 

"The  question,  then,  comes  to  be,  with  respect  to  those  two  excepted 
cases  of  Mallabar  v.  Mallabar,  Ca.  T.  T.  78,  and  Durour  v.  Motleux,  1 
Ves.  sen.  320,  by  which  His  Honour,  the  Master  of  the  Rolls,  appears  to 
have  thought  himself  bound.  Upon  looking  into  Mallabar  v.  Mallabar,  I 
find  that  one  great  argument,  which  was  urged  on  both  sides,  and  to  which 
the  attention  of  the  Court  appears  to  have  been  principally  directed,  was 
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a  pretension  of  a  monstrous  nature,  viz.,  that  to  discover  what  was  the 
legal  meaning  of  certain  phrases  in  that  will,  parol  evidence  was  to  be 
let  in, — evidence  of  the  intention  of  the  testator,  as  stated  by  him  in  con- 
versations with  the  witnesses  in  whose  presence  he  made  his  will. 
Lord  Talbot,  it  is  to  be  observed,  admitted  that  evidence.  In  Forrester's 
report  his  lordship  is  made  to  say,  "  If  this  was  res  integral  and  I  was 
at  liberty  to  follow  my  own  opinion,  I  should  be  very  unwilling  to  admit 
such  evidence;  but  as  it  has  been  done,  and  particularly  in  the  case  of 
Dozey  v,  Doxey  and  Littlebury  v.  Buckley,  cited  2  Vern.  677,  I  now 
admit  it  to  be  done."  Then  was  read  a  deposition  of  a  witness,  who 
gave  full  evidence  of  the  testator's  declaration  that  the  plaintiff,  after 
payment  of  his  debts  and  legacies,  should  have  all  the  rest  of  his 
estate."  How  this  could  ever  be  admissible  evidence  it  appears  impos- 
sible to  discover,  but  it  may  have  influenced  the  decisions  of  the  learned 
Judge;  although  the  reporter  adds, "  The  Lord  Chancellor  decreed  upon 
the  will  itself,  independently  of  the  parol  evidence,  that  here  was  no  re- 
sulting trust  for  the  heir,  and  that  the  executrix  should  have  the  whole 
residue,  after  the  sale  of  the  estate,  both  of  the  money  arising  by  such 
sale  and  of  the  personal  estate."  I  have  looked  into  Mr.  Cox's  notes  ia 
Lincoln's  Inn  Library,  where  I  find  a  much  more  full  and  accurate  ac- 
count of  that  case;  and  it  turns  out  that  there  was  a  very  material  cir- 
cumstance, which  was  shortly  alluded  to  at  the  bar,  and  which  is  not  to 
be  lost  sight  of, — there  was  a  legacy  of  500/.  expressly  given  out  of  the 
fund  to  the  heir-at-law.*  That  legacy,  Mr.  Fazakerly  argued,  was  a 
most  important  bequest,  as  raising  an  implied  presumption  against  the 
heir,  especially  when  coupled  with  the  fact  of  the  testator's  leaving  to 
his  sister  scarcely  anything  but  a  burthen,  unless,  upon  the  general  scope 
and  effect  of  the  will,  she  was  to  take  beneficially  in  her  character  of 
residuary  legatee;  and  he  relied  on  the  way  in  which  the  particulars  of 
the  property,  the  lands,  the  houses,  the  tithes,  the  rent-charges,  and  the 
various  provisions  respecting  them,  were  minutely  recited  and  detailed, 
as  proving  that  the  testator,  at  the  time,  had  the  whole  of  his  property 
in  his  eye.  All  these  different  particulars  the  testator  carefully  enume- 
rates; he  directs  them  to  be  converted  into  personalty,  and  put  into  one 
fund,  and  out  of  that  fund  the  legacy  to  be  paid  to  the  heir;  and  he  then 
goes  on  to  mention  his  sister,  the  residuary,  legatee,  as  the  special  object 
of  his  bounty.  Taking  all  these  circumstances  together,  the  court  may 
very  possibly  have  held  that  there  was  enough,  on  the  face  of  the  instru- 
ment, to  establish  a  clear  intention  to  displace  the  heir-at-law;  for  Lord 
Talbot  says, — "  The  testator  intended  that  the  whole  of  the  real  estate 
should  be  turned  into  money;  and  the  question  was,  whether  the 
moneys  arising  from  the  estate  sold  should  go  to  the  heir-at-law."  He 
then  observes  on  the  fact  of  the  500/.  legacy,  and  adopts  Mr.  Fazakerly's 
argument  to  its  fullest  extent,  making  it,  in  a  great  measure,  the  ground 
of  his  decision.  That  gives  a  very  great  specialty  to  the  case;  and 
though  I  am  not  to  reconcile  it  with  Cruse  v.  Barley,  there  is  still  enough 
to  differ  it  from  that  case,  with  which,  possibly,  it  may  stand,  and 
enough  to  show  it  was  decided  on  the  apparent  intention  to  displace  the 
heir,  in  accordance  with  the  rule  •which  I  have  stated  to  be  extracted 
from  all  the  cases,  that  you  must  clearly  prove  that  the  heir-at-law  is 
excluded;  that  the  words  prevent  the  possibility  of  considering  anything 

*  This  legacy  is  mentioned  in  Mr.  Forrester's  report. 
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to  be  left  as  a  resulting  trust  for  him;  and  that  the  burthen  of  such 
proof  lies  upon  those  who  claim  in  opposition  to  him. 

It  is  not  at  all  inconsistent  with  that  rule,  but  rather  flows  from  it,  and 
I  agree  in  holding  that  a  testator  may  provide,  not  only  that  the  undis- 
posed residue,  which  is  strictly  personal,  shall  go  to  the  residuary  lega- 
tee, but  that  all  lapsed  legacies,  of  whatever  nature,  shall  also  go  to  hinn; 
and  that,  if  it  is  clear,  therefore,  from  express  words,  that  he  gave  him 
the  lapsed  legacies  that  were  to  be  raised  by  the  sale  of  real  property^ 
and  failed  in  consequence  of  lapse,  mortmain,  or  any  other  cause; — if 
he  says,  for  instance,  "  I  give  all  the  lapsed  legacies  as  parcel  of  my 
residue  to  the  residuary  legatee,"  eadil  qusestiOy  there  is  no  doubt  he 
may;  and  if  he  can  do  it  by  express  words,  he  can  do  it  by  plain  and 
obvious  intention,  to  be  gathered  from  the  whole  instrument. 

If  you  once  arrive  at  the  conclusion  that  the  testator  has  displaced  the 
heir,  then,  of  course,  the  lapsed  fund  falls  into  the  residue  by  express 
intention:  and  so  I  take  to  have  been  the  feeling  of  Lord  Hardwicke, 
from  what  I  see  of  his  judgment  in  the  case  of  Durour  v,  Motteux.  On 
comparing  the  statement  of  the  will  in  that  case  as  set  out  in  Messrs. 
Simons  and  Stuart's  Reports,  292,  note,  (1  Cond.  Cha.  Rep.  148),  with 
the  very  incorrect  and  slovenly  note  of  it  in  Vesey,  it  is  perfectly  clear 
that  the  will  was  so  framed  as  to  make  that  an  exceedingly  probable 
intention;  as  Lord  Hardwicke  at  once  perceived.  The  testator  enume- 
rates very  minutely  his  whole  property,  leaseholds,  freeholds,  money, 
-securities,  bonds,  stock  both  at  home  and  abroad,  plate  and  linen,  and 
all  he  had  or  might  have  any  claim  to,  of  what  kind  soever,  and  so 
iorth,  and  directs  that  the  residue,  being  personalty,  should  be  invested 
in  government  or  other  securities  in  the  names  of  his  trustees,  on  trust, 
and  that  the  whole  produce,  be  it  what  it  may,  should  go  to  the  last  sur- 
vivor for  life  (for  he  gave  it  out  in  life-interests  only);  and  to  pay  the 
residue  and  the  principal  unto  and  among  the  respective  children  and  so 
forth;  and  the  remainder  of  his  estate  being  placed  out  at  interest  in 
some  of  the  funds,  then  he  directs  it  to  be  dealt  with  in  like  manner. 
Now,  undoubtedly,  from  this  it  might  be  more  easy  to  collect  the  inten- 
tion, than  from  the  short  note  in  Vesey,  and  to  contend  it  was  the  ex- 
press design  of  the  testator  to  give  the  whole,  whatever  it  might  amount 
to,  and  whether  consisting  of  such  parts  of  his  property  as  were  pre- 
viously undisposed  of,  or  of  surplus  produced  by  the  sale  of  real  estate, 
as  to  which  his  purpose  failed  in  consequence  of  mortmain  or  otherwise, 
to  those  persons  who  are  the  particular  objects  of  his  bounty. 

On  looking  further  into  the  case,  however,  you  will  find  that  this, 
though  the  only  point  in  the  cause  which  bears  upon  the  present  ques- 
tion, was  not  much  discussed  at  the  bar,  and  certainly  not  much  con- 
sidered by  the  judge.  The  great  contention  there  was,  whether  a  certain 
gift,  said  to  be  mortmain,  was  mortmain  or  not.  The  argument  turned 
mainly  upon  that;  and  although  Lord  Hardwicke's  manuscript  book, 
now  lying  before  me,  contains  an  entry  making  some  reference  to  the 
conflicting  claims  of  the  heir  at  law  and  residuary  legatee,  and  gives 
the  substance  of  the  argument  of  counsel,  yet  when  his  lordship  comes 
to  deliver  his  own  judgment,  he  directs  it  entirely  to  the  question  of 
mortmain,  as  if  that  were  almost  the  only  subject  to  which  his  attention 
was  particularly  called.  So  that  it  happens  here,  as  it  often  happens  in 
cases  of  importance,  that  where  one  point  in  a  cause  is  of  main  consi- 
deration, and  another  oomes  in  only  by  the  bye,  after  the  former  has 
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engrossed  the  attention  of  the  court,  it  is  at  once  assumed,  and  shirred 
over  and  disposed  of  hastily.    The  question  of  mortmain  appears  to 
have  been  argued  with  great  learning,  and  was  strongly  present  to  his 
lordship's  mind:  and,  indeed,  all  he  says  respecting  the  other  point  is^ 
''I  hold  the  bequest  of  1200/.  to  be,  under  the  mortmain  act,  void,'^  and 
then  he  states  one  or  two  grounds  on  which  he  so  held  it,  <<  and,  there- 
fore," he  concludes,  <<  it  shall  fall  into  the  residue  of  the  testator's  estate, 
and  be  divided  according  to  his  will."    Now  really  I  do  not  at  all  deny 
that:  I  agree  that  it  falls  into  the  residue  of  the  testator's  estate,  and 
should  be  divided  according  to  his  will.    This  would  leave  it  quite  in 
doubt  whether  Lord  Hardwicke  meant  the  heir-at-law  to  take  the  resi- 
due: but  on  examining  the  registrar's  book,  it  appears  that  the  decree 
was  drawn  up,  as  if  the  residuary  legatee,  and  not  the  heir,  took  it.  The 
report  in  Vesey,  1  Ves.  sen.  320,  cannot  be  correct.    Lord  Hardwicke 
is  there  represented  as  saying  that  the  cases  on  the  subject  differed,  but 
the  last  determination  he  believed  was  in  favour  of  the  heir-at-law.  Now 
that  is  not  the  way  in  which  a  learned  and  accomplished  lawyer  like 
Lord  Hardwicke  would  have  treated  so  grave  a  question ;  it  is  precisely 
the  way  in  which  an  unlettered  and  ignorant  man  would  have  spoken. 
Lord  Hardwicke  knew  well  that  it  was  in  Arnold  v.  Chapman,  I  Yes. 
sen,  lOS,  he  had  previously  decided  in  favour  of  the  heir;  and  it  is  im- 
possible to  conceive  that  his  lordship,  who  but  a  year  and  a  half  before 
had  determined  that  case  upon  great  consideration,  and  who  had  then 
thoroughly  discussed  the  question,  and  distinctly  laid  down  the  legal 
doctrine,  should  have  decided  as  he  is  here  represented  to  have  done, 
if  his  attention  had  been  sufficiently  drawn  to  the  point;  least  of  all,  id 
it  conceivable  that  he  should  have  treated  the  decision  in  Arnold  v. 
Chapman  as  a  mere  chance  dictum,  as  if  that  capriciously  gave  it  to 
the  heir,  and  now  it  was  the  turn  of  the  residuary  legatee.    In  Arnold 
V.  Chapman  copyhold  estate  was  given  to  «^.  on  condition  that  he  should 
pay  1000/.  to  the  executors  upon  trust  for  a  charity.    This  his  lordship 
held  clearly  to  be  a  shift  to  evade  the  nnortmain  act,  and  therefore  not  to 
be  allowed.    His  words  are — «  The  heir-at-law  then  is  entitled  by  way 
of  resulting  trust,  because  this  1000/.  is  mentioned  by  way  of  conditioti 
on  the  devise  of  the  real  estate,  and  is  to  be  paid  to  the  executors;  and 
to  be  sure  if  wanted  for  debts  it  would  vest,  and  must  be  admitted  by 
the  executors,  for  that  purpose  only,  to  be  turned  into  personal  estate. 
But  the  act  has  prevented  this  transmutation  for  the  benefit  of  the  hos* 
pital,  and  then  it  remains  part  of  the  real,  undisposed  by  the  will:  for 
the  executors  take  it  only  as  trustees,  and  any  part  or  profits  of  the  real 
estate  undisposed  will  be  a  resulting  trust  for  the  heir." 

Last  of  all  comes  the  case  of  Green  v,  Jackson,  5  Russ.  35,  p.  238, 
infrii,  where  His  Honour  decided  as  he  had  previously  done  in  the  pre- 
sent case,  and  relied  upon  the  same  authorities.  In  Green  v,  Jackson 
all  the  property  is  marked  with  the  most  minute  and  specific  enumera«- 
tion,  to  be  laid  out  and  formed  into  a  particular  fund.  And  how  does 
the  testator  deal  with  that  fund?  It  is  to  be  formed  at  a  certain  time, 
under  certain  circumstances,  and  vested  in  the  executors  for  certain  pur- 
poses:— ^  And  I  do  direct  that  my  said  trustees,  &c.,  shall  pay  and  apply 
all  the  residue  of  the  moneys  which  shall  then  be  in  their  hands  unto 
and  among  all  the  children,"  &c.  that  is,  the  residuary  legatees. — His 
Honour  held  there,  on  the  peculiar  language  of  the  instrument  and  the 
authority  of  Durour  v,  Motteux^  that  there  was  an  express  intention  to 
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give  the  whole,  from  whatever  source  arising,  whether  from  lapse  or 
otherwise, — all  the  money  then  in  their  hands,  after  particularly  descri- 
bing and  specifying  how  it  was  to  come  into  their  hands,  and  how  and 
for  what  purposes  they  were  to  keep  it, — among  the  children,  the  resi- 
duary legatees.  Green  v.  Jackson,  therefore,  does  not  appear  to  be  at 
all  in  discrepancy  with  the  other  cases  professing  to  be  founded  on 
Duroor  v,  Motteux. 

A  good  deal  was  said  of  Ackroyd  v,  Smithson,  1  Bro.  C.  C.  503, 
chiefly  on  account  of  Lord  Eldon's  most  able  argument  in  thatcase;  but 
the  case  has,  in  fact,  no  application;  for  the  contest  there  lay,  not  as  here, 
between  the  heir  and  residuary  legatees,  as  might  at  first  be  supposed, 
but  between  the  heir  and  the  next  of  kin,  each  claiming,  as  undisposed 
of,  a  lapsed  share  of  residue,  the  produce  of  real  estates  directed  to  be 
sold.  As  to  that  there  can  be  no  doubt;  for  it  is  admitted  on  all  bands, 
that  unless  the  next  of  kin  is  made  a  specific  donee  he  never  can  stand 
in  competition  with  the  heir-at-law.  With  respect  to  the  case  of  Een- 
nell  v.  Abbott,  4  Yes.  802,  before  Liord  Alvanley,  a  judge  whose  de- 
servedly  high  authority  pressed  me  very  strongly,  I  can  only  say  that 
he  appears  there  to  have  proceeded  on  the  common  understanding  of 
Durour  v.  Motteux,  a  case  which,  from  the  circumstances  already  men- 
tioned, seems  to  have  been  generally  misconceived. 

In  reversing  the  judgment  of  the  Master  of  the  Rolls,  it  is  a  great  satis- 
faction to  me  to  find  that  His  Honour  plainly  intimated  his  own  opinion 
to  be  against  the  decision  to  which,  on  the  authority  of  the  cases,  be 
thought  himself  bound  to  come.  I  have  endeavoured  to  show  that  the 
effect  of  those  cases  has  not  been  correctly  understood,  and  that  they  are 
not  binding  upon  the  court;  but  it  is  so  anxious  and  alarming  a  matter 
to  be  called  upon  to  depart  from  what  a  judge  like  Lord  Alvanley  seems 
to  have  considered  as  settled  by  authority,  that  I  have  deemed  it  neces- 
sary to  state  my  reasons  at  large,  which  must  be  my  apology  for  having 
taken  up  so  much  of  the  public  time. 

A  petition  of  appeal  was  presented  to  the  House  of  Lords  against  this 
decision;  but  the  appeal  was  compromised  before  it  came  to  a  hearing, 
the  heir  and  the  residuary  legatee  dividing  the  fund  between  them.  See 
Phillips  V.  Phillips,  1  Mylne  &  Keen,  649,  (3  Cond.  Cha.  Rep.  208.) 


Green  v.  Jackson. 

3  Ru9.  4r  Mylnty  238. 

Where  a  testator  directed  his  real  end  personal  estate  to  be  sold,  and  his  debts  and 
legacies  to  be  thereont  paid,  including  certain  charitable  legacies,  and  gave  the  resi' 
doe  of  the  mixed  fand  to  A,  and  J9.,  the  failure  of  the  charitable  legacies  was  held 
to  enure  to  the  benefit  of  JL.  and  B.  • 

Affirmed  on  appeal. 

April  27, 1831;  January  15,  April  1, 1835* 

THE  will  of  Joseph  Chapman,  upon  which  the  question  in  the  causo 
arose^  is  stated  by  Mr.  Russell  in  his  report  of  the  case  upon  the  bearing 
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at  the  Rolls,  5  Riiss.  35.  The  property  comprised  in  the  bequests,  which 
uiied  in  consequence  of  the  operation  of  the  mortmain  act,  consisted 
partly  of  freehold  and  partly  of  leasehold  estate. 

The  Master  of  the  Rolls  having  decided  that  the  failure  of  the  cha- 
ritable legacies  given  by  the  will  enured  to  the  benefit  of  the  persons 
described  in  the  residuary  gift,  the  heir-at-law  and  some  of  the  next  of 
kin  of  the  testator  joined  in  presenting  a  petition  of  appeal  against  His 
Honour's  decision. 

This  petition  came  on  to  be  heard  before  Lord  Chancellor  Brougham 
m  April  1S31,  when  the  appeal  was  fully  argued,  by  Mr.  Agar,  Mr. 
P:eston,and  Mr.  Duckworth,  on  behalf  of  the  heir-at-law;  by  Mr.  Lynch, 
on  behalf  of  the  next  of  kin;  and  by  the  Solicitor-General,  (Sir  W. 
Home,)  and  Sir  Edward  Sugden,  on  behalf  of  the  residuary  legatees. 
In  the  course  of  the  discussion  considerable  reference  was  made  to  the 
decision  of  his  lordship  in  the  recent  case  of  Amphlett  v.  Parke,  suprd^ 
4.  ^hkb,  while  it  was  strenuously  represented  on  the  one  side,  and 
as  strenuously  denied  on  the  other,  to  have  a  direct  and  conclusive  bear- 
ing on  the  question  before  the  court,  was  stated  to  be  likely  in  the  course 
of  a  very  short  period  to  be  brought  under  the  review  of  the  House  of 
Lcnfc,  in  conformity  with  his  lordship's  suggestion.  When  the  counsel 
fcr  the  respondents  had  concluded  their  argument,  the  Lord  Chancellor 
said  that,  having  regard  to  his  decision  in  Amphlett  v,  Parke,  and  to  the 
peculiar  situation  in  which  that  case  stood,  he  was  disposed  to  postpone 
his  decision  in  Green  v,  Jackson  until  the  judgment  of  the  House  of  Lords 
upon  the  pending  appeal  in  Amphlett  v.  Parke  should  be  pronounced. 

Circumstances  subsequently  occurred,  which  induced  the  parties  in 
the  canse  of  Amphlett  v.  Parke  to  come  to  a  compromise  of  their  con- 
flicting claims;  the  appeal  to  the  House  of  Lords  in  that  case  was  aban- 
doned; see  1  Mylne  &  Keen,  653,  660,  (7  Cond.  Cha.  Rep.  208;)  and 
Lord  Brougham  having  resigned  the  great  seal  before  any  arrangement 
cou'.d  be  made  for  having  the  appeal  irt  Green  v,  Jackson  reheard  and 
fnaily  disposed  of,  that  appeal  was  now  set  down,  upon  a  special  appli- 
cation, to  be  re-argued  before  his  successor,  Lord  Lyndhurst. 

January  15,  1835. — Mr.  Agar,  Mr.  Preston,  and  Mr.  Duckworth  for 
the  appeal. 

This  case  is  distinguishable  from  those  in  which  the  decision  in  favour 
of  the  residuary  legatee  rested  on  the  ground  that  the  real  estate  was 
converted  out  and  out  as  from  the  moment  of  the  testator's  death,  and 
therefore  applicable  as  personal  estate  to  every  purpose  specified  in  the 
will.  The  doctrine  of  conversion  out  and  out  is  not  very  intelligible  in 
itself,  and  is  certainly  repugnant  to  the  acknowledged  rule  of  law  that 
the  rights  of  a  testator^s  heir  shall  not  be  defeated  by  anything  short  of 
a  manifest  and  declared  intent.  If  that  rule  be  rigidly  applied,  it  would 
tecessarily  follow  that  the  heir  is  entitled  not  only  to  such  real  estate  as 
his  not  in  express  terms  been  devised  away  from  him  to  other  objects, 
but  also,  by  way  of  resulting  trust,  to  such  real  estate  as  by  the  failure 
of  ibosc  objects  in  consequence  of  lapse  or  the  mortmain  act  is  not  even- 
taafiy  required  for  effectuating  the  purposes  of  the  will.  To  give  to  a 
mere  general  residuary  bequest,  which  might,  as  against  next  of  kin, 
carry  the  lapsed  personal  estate,  the  same  effect,  through  the  doctrine  of 
conversion  out  and  out,  as  against  real  estate  or  its  produce,  to  the  ex- 
clusion of  the  heir-at'laWy  is  contrary  to  principle  and  analogy;  and 
Vol.  Xia— 3 
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although  the  doctrine  derives  some  countenance  from  the  earlier  cases  of 
Mallabar  v.  Mallabar,  Ca.  T.  T.  78;  and  Duronr  v.  Motteiix,  I  Ves.  sen. 
320;  and  one  or  two  others  which  like  Kennell  v,  Abbott,  4  Ves.  808, 
proceeded  upon  Duronr  v,  Molteux,  the  whole  current  of  modern  autho- 
rities has  run  the  other  way,  and  has  tended  to  restore  the  sounder  doc- 
trine that  the  conversion,  though  complete  in  altering  the  quality  of  the 
property,  is  altogether  inoperative  in  afiecling  the  rights  of  the  heir,  to 
whom  the  converted  real  estate,  not  being  expressly  disposed  of,  is  held 
to  revert,  but  to  revert  in  the  character  of  personalty.  That  doctrine  is 
distinctly  laid  down  by  Sir  W.  Grant  in  Gibbs  v.  Rumsey,  2  Ves.  &  B. 
294;  and  it  was  lately  adhered  to  in  Amphlett  v.  Parke,  suprd,  p.  4, 
after  much  consideration,  by  Lord  Brougham,  who,  in  a  very  elaborate 
judgment,  in  which  he  overruled  the  decision  of  the  late  Master  of  the 
Rolls,  took  a  review  of  all  the  leading  authorities  on  the  subject,  and 
particularly  Mallabar  v.  Mallabar  and  Durour  v.  Motteux,  and  came  to 
the  conclusion  that  those  two  cases  had  been  misconceived,  and  that  they 
did  not,  when  closely  examined,  bear  out  the  general  proposition  they 
had  long  been  supposed  to  establish.  In  Amphlett  v,  Parke  a  petition 
of  appeal  was  afterwards  presented  to  the  tlouse  of  Lords,  in  compli- 
ance with  a  suggestion  of  Lord  Brougham  himself;  but  that  appeal  was 
ultimately  abandoned,  so  that  his  lordship's  judgment  stands  unimpeach- 
ed,  and  must  now  be  considered  as  a  binding  authority.  That  the  deci- 
sion in  Amphlett  v.  Parke  has  a  direct  and  powerful  bearing  on  the  pre- 
sent case,  is  manifest  from  the  fact  that  Lord  Brougham  declined  to  decide 
the  latter  till  the  expected  judgment  of  the  court  of  last  resort  had  been 
pronounced  in  Amphlett  v.  Parke.  The  frame  of  the  will  there,  indeed, 
was  much  stronger  in  favour  of  the  residuary  legatee  than  in  the  case 
with  which  the  court  lias  now  to  deal;  for  the  proceeds  of  the  testator's 
real  and  personal  estate  were  thrown  into  a  common  fund,  and  blended 
in  such  a  way  that  except  in  imagination  it  was  impossible  to  sever 
them.  The  judgment  of  Lord  Brougham  is  supported  by  the  authority 
of  Cruse  v.  Barley,  3  P.  Wms.  20;  Arnold  v.  Chapman,  1  Ves.  sen.  IDS; 
Attorney-General  v,  Johnstone,  Amb.  577;  Gravenor  v.  Hallum,  Amb. 
643;  Collins  v.  Wakeman,  2  Ves.  jun.  683;  and  Jones  v.  Mitchell,  1  S. 
&  Stu.  290,  (1  Cond.  Cha.  Rep.  147;)  and  it  is  strictly  in  accordance  with 
the  principles  laid  down  by  Mr.  Justice  Buller  in  Hutcheson  v.  Ham- 
mond, 3  Bro.  C.  C.  126;  by  the  late  Master  of  the  Rolls  in  Jessopp  v, 
Watson,  1  Mylne  &  Keen,  665,  (7  Cond.  Cha.  Rep.  216;)  and  by  Sir  W. 
Grant  in  Gibbs  v.  Rumsey,  2  V.  &  B.  294;  a  case  which  it  is  impossible 
to  distinguish  from  the  one  before  the  court.  Durour  v.  Motteux  there- 
fore ;nay  now  be  considered  as  overruled;  or  if  not  directly  overruled, 
as  no  longer  an  authority,  except  in  cases  where  the  language  of  the  in- 
strument is  identically  the  same. 

It  is  unnecessary  however  to  rest  this  appeal  upon  the  authority  of 
Amphlett  v.  Parke  as  overruling  Durour  v,  Motteux;  for  not  only  is  the 
language  by  which  the  supposed  conversion  is  effected  infinitely  less 
strong  here  than  in  either  of  those  cases;  but  there  is  also  a  peculiarity  here 
which  is  not  to  be  found  in  them;  the  alleged  residuary  bequest  is  the 
gift  only  of  a  special,  and  not  of  a  general  residue.  In  this  view  it  is 
that  such  of  the  appellants  as  are  the  testator's  next  of  kin  contend  they 
are  entitled  to  the  produce  of  the  leasehold  estates  ineffectually  givea 
to  charitable  uses.  The  bequest  is,  of  <<all  the  residue  of  the  moneys 
which  shall  then  be  in  their  hands,  q/Qfer/ti//  saiis/aciion  and  discharge 
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^f  the  aforesaid  several  payments  and  bequests^^'  among  the  children 
of  the  testator's  nephews  and  nieces.  The  children  of  the  nephews  and 
nieces  are  only  to  tak6  the  clear  surplus  after  ail  those  specified  purposes 
have  been  fully  satisfied.  This,  then,  is  the  gift  of  a  residue  with  an 
exception;  and  the  excepted  part  not  being  otherwise  disposed  of,  goes, 
so  far  as  it  consists  of  real  estate,  to  the  heir,  and  so  far  as  it  consists  of 
personal  estate,  to  the  next  of  kin.  Daverst;.  Dewes,  3  P.  Wnas.  40;  At- 
torney-General v.  Johnstone,  Arab.  577;  Skrymsherw.Northcote,!  Swans. 
566;  Page  v.  Leapingwell,  IS  Ves.  463;  Baker  v.  Hall,  12  Yes.  497. 

Sir  W.  Home  and  Mr.  Rndall,  for  the  residuary  legatees,  contended 
that  the  Lord  Chancellor's  judgment  in  Aniphlett  v,  Parke,  was  not  in- 
consistent with  that  of  the  late  Master  of  the  Rolls  in  the  case  under 
appeal;  nor  had  it  been  so  considered  by  Lord  Brougham;  but  they 
submitted,  that  even  if  such  inconsistency  existed,  still  Amphlett  v. 
Parke  could  hardly  be  considered  as  of  great  authority,  inasmuch  as  the 
heir-at-law,  rather  than  have  the  judgment  carried  to  the  House  of 
Lords,  had  been  glad  to  effect  a  compromise  of  his  claims  on  very  rea- 
sonable terms.    The  Lord  Chancellor's  judgment,  besides,  was  directly 
opposed,  not  only  to  Mallabar  v.  Mallabar  and  Durour  v.  Motteux,  but 
to  a  series  of  subsequent  decisions  which  were  supposed  to  have  settled 
the  law  upon  the  subject.    Ogle  v.  Cook,  1  Bro.  C.  C.  513;  Kennell  v. 
Abbott,  4  Ves.  802;  Noel  v.  Lord  Henley,  7  Price,  241.    That  the  late 
Master  of  the  Rolls  had  not  been  satisfied  with  the  final  determination 
in  Amphlett  v.  Parke,  was  clear  from  the  language  of  his  judgment  in 
Phillips  V.  Phillips,  1  Mylne  &  Keen,  662,  (7  Cond.  Cha.  Rep.  208.) 
The  ai^ument,  that  the  residuary  bequest  was  not  a  general,  but  a  spe- 
cial one,  was  founded  entirely  in  mistake.    There  could  be  no  such 
thing  as  a  residue  of  a  residue.    A  residuary  bequest,  of  necessity, 
carried  everything  not  eflfectually  given  to  other  objects,  provided  the 
lapsed  ftmd  were  personal  in  its  nature,  or  what  was  substantially  the 
same  thing,  and  was  the  case  in  the  present  instance,  had  the  character 
of  personally  irrevocably  impressed  on  it  by  the  language  of  the  testa- 
tor himself.    The  cases  cited  in  support  of  the  position,  that  there  might 
be  a  special  residue,  turned  upon  the  very  peculiar  wording  of  the  wills 
in  those  cases;  the  gift,  though  in  form  apparently  residuary,  would  be 
found  on  examination  to  be  really  specific.    But  the  court  had  always 
been  reluctant  to  admit  an  exception  to  the  general  rule;  Cambridge  v. 
Rous,  8  Yes.  12;  Bland  v.  Lamb,  2  J.  &  W.  399;  and  here  the  residuary 
clause  furnished  no  ground  for  it  whatever;  for  that  merely  expressed 
what  every  bequest  of  a  residue  implied*  that  what  remained,  after  fully 
satisfying  the  purposes  previously  specified,  should  be  the  only  fund 
applicable  for  the  benefit  of  the  residuary  legatees. 

Mr.  Hovenden  and  Mr.  J.  Russell  appeared  for  other  parties. 

The  Lord  Chancellor:* — This  was  an  appeal  from  the  judgment 
of  the  late  Master  of  the  Rolls.  Joseph  Chapman  being  possessed  of 
considerable  property,  both  real  and  personal,  by  his  will  directed  that 
his  real  and  personal  property  should  be  sold  and  converted  into  money, 
and  that  the  produce  should  be  lodged  at  interest  iu  one  of  the  banking 

*  Lord  Lyndharst. 
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houses  at  Hall  He  directed  certain  legacies  to  be  paid,  and  among 
others,  some  for  charitable  purposes,  which,  as  far  as  they  were  payable 
out  of  real  estate  are  admitted  to  be  void.  The  question  is,  whether 
that  part  of  the  testator's  property  fell  into  the  residue,  or  belongs  to  the 
heir-at-law. 

The  testator,  in  two  several  parts  of  his  will,  speaking  of  the  mixed 
fund,  calls  it  the  residue  of  his  personalty.  He  directs  his  property  to 
be  converted  into  money,  which  is  not  to  be  applied  to  the  ultimate  ob- 
ject of  the  trust  until  the  death  of  his  wife;  but  is,  in  the  meantime,  to 
remain  at  interest  in  the  hands  of  a  banker  at  Hull.  Having  upon  tviro 
occasions  called  the  mixed  fund  *^  the  residue  of  his  personalty,''  he 
directs  his  executors,  upon  the  death  of  his  wife,  to  pay  and  apply  the 
residue  of  the  moneys  which  should  be  in  their  hands  after  satisfying  the 
previous  dispositions  contained  in  his  will,  unto  and  among  the  persons 
whom  he  proceeds  to  mention  as  his  residuary  legatees. 

Taking  the  whole  will  together,  I  am  clearly  of  opinion  that  the  tes- 
tator intended  to  treat  the  mixed  fund,  composed  of  the  produce  of  his 
real  and  personal  estate,  as  personalty.  I  agree  entirely  with  the  late 
Master  of  the  Rolls,  in  thinking  that  the  case  of  Durour  v.  Motteux  is 
directly  in  point  with  the  present  case;  and  as  Lord  Hardwicke's  deci- 
sion in  Durour  v,  Motteux  has  never  been  overruled,  but,  on  the  con- 
trary, has  in  more  than  one  instance  been  recognised,  I  feel  myself  bound 
to  act  upon  the  authority  of  that  case.  It  was  said  that  Durour  v 
Motteux  was  overruled  by  the  decision  pronounced  by  Lord  Brougham 
in  Amphlett  v.  Parke;  but  I  have  seen  an  accurate  note  of  his 
judgment  in  Amphlett  v.  Parke,  and  it  appears  to  me  that  Lord 
firougham  had  no  intention  of  overruling  Durour  v.  Motteux  by  his 
decision  in  that  case.  On  the  contrary,  he  expressly  distinguishes 
Amphlett  v.  Parke  from  Durour  v.  Motteux,  and  from  the  present  case 
of  Green  v,  Jackson,  which  had  been  decided  by  the  Master  of  the 
Rolls  before  Lord  Brougham  pronounced  the  judgment  overruling  the 
same  judge's  decision  in  Amphlett  v.  Parke. 

It  was  supposed  in  the  argument  of  the  present  case,  that  Lord 
Brougham  considered  the  cases  of  Amphlett  v.  Parke  and  Green  v. 
Jackson  to  be  alike,  and  that  the  decision  in  the  one  must  govern  the 
decision  in  the  other;  but  when  I  come  to  advert  to  the  language  used 
by  Lord  Brougham  in  his  judgment  in  Amphlett  v.  Parke,  I  find  that  so 
far  from  his  having  been  of  that  opinion,  he  appears  to  have  said  di- 
rectly the  reverse.  Lord  Brougham  says,  "  In  Green  v.  Jackson,  all 
the  property  is  marked  with  the  most  minute  and  specific  enumeration, 
to  be  laid  out  and  formed  into  a  particular  fund.  And  how  does 
the  testator  deal  whh  that  fund?  It  is  to  be  formed  at  a  certain 
time,  under  certain  circumstances,  and  vested  in  the  executors  for 
certain  purposes. — *  And  I  do  direct  that  my  said  trustees  shall  pay 
and  apply  all  the  residue  of  the  moneys  which  shall  then  be  in  their 
hands,  unto  and  among  all  the  children,'— that  is  the  residuary  legatees. 
His  Honour  held  there  on  the  peculiar  language  of  the  instrument  and 
the  authority  of  Durour  v.  Motteux,  that  there  was  an  express  inten- 
tion to  give  the  whole,  from  whatever  source  arising,  whether  from 
lapse  or  otherwise,— all  the  money  then  in  their  hands,  after  particu- 
larly describing  and  specifying  how  it  was  to  come  into  their  hands,  and 
how  and  for  what  purposes  they  were  to  keep  it, — among  the  children, 
the  re^duary  legatees.    Green  v.  Jackson,  therefore,  does  not  appear  to 
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be  at  all  in  discrepancy  with  the  other  cases  professing  to  be  founded  on 
Dnrour  v.  Motteux.''  It  would  seem,  therefore^  that  Lord  Brougham 
did  not  consider  that  his  judgment  in  Amphlett  v.  Parke,  overruling  the 
decision  of  the  late  Master  of  the  Rolls,  was  at  all  at  variance  with  the 
same  judge's  decision  in  Green  v.  Jackson,  or  that  his  own  decision 
upon  the  appeal  from  the  judgment  of  the  Master  of  the  Rolls  in  Green 
tt.  Jackson,  would  necessarily  have  been  determined,  as  has  been  sup- 
posed, by  the  decision  of  the  House  of  Lords  in  Amphlett  v.  Parke, 
had  that  case,  instead  of  being  compromised,  been  brought  to  a  hearing. 
Without  reference,  however,  to  the  case  of  Amphlett  v,  Parke,  I  am 
of  opinion  that  the  present  case  falls  directly  within  the  principle  upon 
which  Lord  Hardwicke  decided  the  case  of  Ourour  v.  Motteux,  and  I 
feel  myself  bound  by  the  authority  of  that  decision.  The  judgment  of 
the  Master  of  the  Rolls,  therefore,  must  be  aiBrmed. 


Fradella  v.  Weller. 

S  Bus.  4r  Mylne^  247. 

la  a  suit  to  restrain  tho  sale  of  pirated  copies  of  a  print,  where  the  answer  did  not 
suggest  that  the  prints  complained  of  were  not  pirated  copies,  a  decree  was  made, 
under  the  partieolar  circumstances,  though  the  prints,  which  had  been  exhibited  to 
the  witness  who  proved  the  offence,  were  not  prod  need  at  the  hearing. 

Where  the  plaintiff  is  entitled  to  have  the  injunction  made  perpetual,  the  defendant 
will  have  to  pay  the  costs  of  the  suit,  however  trivial  the  subject-matter  of  the  suit 
may  be,  if  he  did  not,  after  the  injunction  was  granted,  tender  the  costs  up  to  that 
time. 

Rolls.— January  31, 1831. 

In  the  snmmer  of  1828,  the  plaintiff,  having  ascertained  that  three 
pirated  copies,  made  in  France,  of  an  engraving,  of  which  he  had  the 
copyright,  had  been  sold  by  the  defendant,  filed  bis  bill  and  obtained  an 
\tk}m\ci\on  ex  parte. 

The  defendant,  by  his  answer,  stated  that  he  bought  at  a  shop  in  Lon- 
don, which  he  named,  some  engravings,  that  among  these  were  the 
three  engravings  complained  of,  which  purported  to  have  been  engraved 
at  Paris;  that  he  paid  16^.  for  them;  that,  neither  when  hebouglit  them 
nor  when  he  sold  them,  had  he  any  suspicion  or  notion  that  they  were 
piracies,  and  if  he  had  been  aware  of  their  being  so,  he  would  not  have 
bad  anything  to  do  with  them;  that  ho  had  not  sold  any  copies  of  the 
engraving  in  question,  except  these  three;  and  that  no  notice  of  any 
complaint  agaiqst  his  conduct  was  given  to  him  before  the  filing  of  the 
bill 

After  the  injunction  had  been  obtained,  the  plaintiff  had  expressed 
his  willingness  to  proceed  no  further  in  the  suit  if  the  costs  were  paid. 
The  defendant,  though  willing  to  submit  to  the  injunction,  refused  to  pay 
the  costs;  but  took  no  steps  to  put  in  his  answer  till  compelled,  or  to 
dissolve  the  injunction;  or  to  dismiss  the  bill  for  want  of  prosecution. 

The  plaiotitfy  having  proceeded  with  the  suit^  obtained  a  decree  nisi 

3* 
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by  default;  and  the  cause  now  came  on  to  be  heard  on  showing  cause 
against  making  the  decree  absolute. 

A  witness  proved  that  the  derendant  had  sold  three  engravings,  which 
were  produced  to  the  witness,  and  were  referred  to  in  his  deposition  as 
exhibits;  and  that  these  three  engravings  were  piracies  of  a  print,  also 
an  exhibit,  which  was  the  plaintiiPs  engraving.  But  all  the  prints, 
which  had  been  made  exhibits,  had  been  stolen  since  the  former  hearing, 
and  none  of  them  were  now  produced. 

Mr.  Pemberton  and  Mr.  Keene,  for  the  plaintiff,  were  willing  to  waive 
the  account,  but  insisted  on  their  right  to  have  a  decree  with  costs 
against  the  defendant. 

Mr.  Bickersteth  and  Mr.  0.  Anderdon,  for  the  defendant. 

As  the  engravings  referred  to  in  the  depositions  are  not  produced, 
there  is  no  evidence  that  the  engravings  sold  by  the  defendant  were 
piracies  of  the  plaintiff's  print.  Neither  is  there  any  evidence  of  the 
title  of  the  plaintiff;  for  if  the  engraving,  of  which  he  claims  the  copy- 
right, had  been  produced,  it  might  have  been  found  that  the  date  of  the 
publication  and  the  name  of  the  proprietors  did  not  appear  upon  it. 
besides,  the  injury  alleged  to  have  been  sustained  by  the  plaintiff  is  so 
trivial,  and  the  sum  in  question  is  so  small,  that  the  matter  is  below  the 
dignity  of  the  court.  The  only  copies  of  the  alleged  piracy,  which  have 
been  sold  by  the  defendant,  are  the  three  which  the  plaintiff's  agent  pur- 
chased; and  the  whole  three  were  worth  only  about  16^.  At  all  events, 
the  plaintiff  ought  to  have  been  satisfied  with  retaining  his  injunction 
undisturbed;  and  the  court  ought  not  to  encourage  the  oppression  of 
bringing  such  a  cause  to  a  hearing. 

The  Master  or  the  Rolls. — The  first  question  is,  whether  the  de- 
fendant has  been  proved  to  have  been  guilty  of  pirating  the  plaintiff's 
print  A  witness^  whose  evidence  is  unopposed,  swears  that  three 
prints  were  sold  by  the  defendant,  which,  on  comparison  with  the  origi- 
nal print  belonging  to  the  plaintiff,  were,  he  says,  clearly  pirated.  There 
is  no  suggestion  in  the  answer  that  the  engravings  complained  of  were 
not  piracies.  But,  these  engravings  having  been  lost  or  stolen  since  the 
examination  of  the  witness,  it  is  said  that,  when  prints  are  complained 
of  as  piracies,  it  is  usual  to  exhibit  to  the  court  the  original  and  the  al- 
leged piracy,  and,  as  that  has  not  been  done  here,  there  is  no  means  of 
judging  whether  the  plaintiff's  rights  have  been  invaded.  And  no  doubt 
it  is  usual  to  produce  the  prints,  and  the  court  may,  on  the  inspection  of 
them,  form  its  opinion;  but  it  is  not  necessary  to  produce  them^  and  the 
court  may  decide  without  inspection.  Here  it  was  not  made  a  question 
in  the  cause,  whether  the  engravings,  of  which  the  bill  complained, 
were  piracies  of  the  plaintiff's  print;  and,  the  testimony  of  the  witness 
being  unopposed,  there  is  sufficient  evidence  to  charge  the  defendant 
with  the  offence. 

It  is  next  said,  that  the  injnry  complained  of  is  of  so  small  an  amount, 
that  costs  ought  not  to  be  awarded  to  a  plaintiff  who  prosecutes  such  a 
suit  to  a  hearing.  I  admit  that  it  would  not  have  been  fit  for  the  plain- 
tiff to  have  prosecuted  this  suit  if  the  defendant  had  tendered  to  him  the 
costs  occasioned  by  his  wrong  doing,  and  by  the  steps  which  that  wrong 
doing  had  caused  the  plaintiff  to  take  for  bis  protection.    But  the  de- 
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fendant  did  not  tender  the  costs;  he  must,  therefore,  be  charged  with 
costs.  It  is  not  reasonable  that  a  party/  Avhose  copyright  has  been 
piratedy  should  sustain  the  further  injury  of  having  to  bear  the  costs  of 
obtaining  protection. 

Let  the  injunction  be  made  perpetual;  let  the  plaintiff,  if  he  chooses, 
have  an  account;  and  let  the  defendant  pay  the  costs  of  the  suit. 

The  plaintiff  waived  the  account. 


Weall  V.  Rice. 

If  a  father  makes  a  proviaion  for  a  child  hy  settlement  on  her  maniage,  and  afterwards 
makes  a  provision  for  the  same  child  hy  his  will,  it  is  prima  fade  to  he  presumed 
that  he  does  not  mean  a  double  proYision. 

Bat  this  presumption  may  he  repelled  or  fortified  by  intrinsic  evidence  from  the  nature 
of  the  two  provisions,  or  by  extrinsic  evidence  of  the  intention  of  the  testator  at  the 
time  of  making  his  will. 

Slight  differences  between  the  two  provisions  will  not  repel  the  presumption  against 
double  provisions. 

Slight  differences  are  such  as,  in  the  opinion  of  the  judge,  leave  the  two  provisions 
substantially  of  the  same  nature. 

Declarations  of  the  parent  referring  to  bis  intention  at  the  time  of  making  his  wil]» 
whether  made  at  the  time  or  before  or  after,  are  admissible  evidence  to  prove  that 
he  did  not  mean  to  give  a  double  provision. 

A  paper  written  sometime  after  the  date  of  his  will,  and  showing  the  state  of  his 
property,  but  having  no  reference  to  his  intention,  is  not  admissible  for  that  purpose. 

A  father,  by  articles  made  previous  to  the  maniage  of  his  daughter,  agreed  to  settle, 
either  by  deed  or  will,  lands  of  the  value  of  3,000/.,  in  trust  for  his  daughter  .for 
life,  to  her  separate  use,  remainder  to  the  husband  for  life,  remainder  to  the  children 
of  the  marriage  as  tenants  in  common  in  tail,  with  crosa  remainders.  By  his  will  he 
devised  a  real  estate  worth  more  than  3,000/.,  in  trust  for  his  daughter  for  life  to 
her  separate  use,  but  without  the  power  of  anticipation  or  alienation;  remainder  to 
the  husband  for  life,  he  maintaining  and  educating  the  children  of  the  marriage;  re- 
mainder to  the  children  of  the  marriage  as  tenants  in  common  in  fee;  with  a  limita- 
tkm  over  of  the  shares  of  those,  who  should  die  under  twenty-five  without  leaving 
issue,  to  the  survivors:  Held^  that  the  differmces  between  the  two  provisions  were 
not  such  as  to^repel  the  presumption  against  double  portions,  and  that  the  daughter, 
her  husband,  and  children,  were  not  entitled  both  to  the  benefits  given  by  the  will 
and  to  the  provisions  stipulated  for  by  the  articles. 

Rolls.— January,  February  7,  35, 1831. 

JOHN  WEALL,  in  contemplation  of  the  intended  marriage  of  his 
daughter  Ann  with  the  defendant  Henry  Rice,  executed  articles  of 
agreement,  dated  the  4th  of  September  1816;  which  were  in  the  words 
following:^-- 

'<  Whereas  a  marriage  being  about  to  take  place  between  my  daughter 
Ami  Weally  and  Mr.  Henry  Rice  of  Jermyn  Street,  St.  James's,  it  was 
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agreed  that  I  should  advance  3000/.  as  a  marriage  portion,  to  be  settled 
on  my  daughter  and  Mr.  Rice,  and  their  issue;  hiu  being  desirous  of 
making  a  more  advantageous  arrangement  and  provision  for  my 
daughter  and  her  intended  husband  and  their  issue  by  the  said  mar- 
riage,  by  settUng  some  part  of  my  estates  in  the  county  of  Middlesex,  or 
some  other  freehold  or  copyhold  estate  to  be  hereafter  purchased  by  me, 
to  the  use  or  in  trust  for  my  daughter  for  life,  independent  of  her  hus- 
band; and  after  her  decease,  to  the  use  of  or  in  trust  for  Mr.  Rice  for 
life,  if  he  should  survive  her;  and  after  the  death  of  both  of  them,  to 
the  use  of  or  in  trust  for  their  children,  if  they  shall  hajve  any  by  the 
said  marriage,  as  tenants  in  common  in  tail,  with  cross  remainders  in 
tail;  and  on  failure  of  issue  by  the  said  marriage;  or  in  case  there  shall 
be  a  child  or  children  by  the  said  marriage,  and  all  and  every  such  child 
or  children  shall  die  under  the  age  of  twenty-one  years  without  issue, 
then  to  the  use  of  or  in  trust  to  return  to  my  own  family  in  such  manner 
as  I  shall  direct:  Now,  I  do  hereby  agree  with  Mr.  Rice  that  I  will, 
either  by  deed  or  by  my  last  will,  settle  such  a  landed  estate,  part  of  my 
present  estates,  or  hereafter  to  be  purchased  by  me,  as  shall  be  of  greater 
value  than  3000/.,  to  the  uses  and  upon  the  trusts  in  the  manner  herein- 
before expressed,  with  the  usual  power  of  leasing;  and  in  the  meantime, 
and  until  such  estate  is  settled,  I  will  pay  the  annual  sum  of  150/.  to  my 
said  daughter  Ann  Weall,  independent  of  her  husband;  and  after  her 
decease,  to  the  person  or  persons  who,  for  the  time,  would  be  entitled  to 
the  rents  and  profits  of  the  estates  so  agreed  to  be  settled  in  manner  be- 
fore mentioned,  if  such  settlement  had  been  made. — J.  Weall." 

The  agreement,  as  originally  drawn,  ended  with  the  following  clause: 
— <^  And,  inasmuch  as  I  have  not  yet  made  my  will,  in  case  I  should  die 
before  I  do  make  the  same,  or  execute  a  deed  of  settlement  to  the  effect 
hereinbefore  mentioned,  then  it  is  agreed,  that  the  said  sum  of  3000/., 
or  such  Interest  as  my  said  daughter  and  Mr.  Rice,  and  their  issue, 
would  take  under  and  by  virtue  of  this  agreement,  shall  go  and  be  con- 
sidered as  part  of  her  share  of  my  personal  estate,  which  she  will,  in 
the  event  of  my  dying  intestate,  be  entitled  to,  as  one  of  my  children, 
and  shall  be  taken  into  tiie  account  of  my  personal  estate  accordingly." 
But  these  words  were  erased;  the  initials  of  Mr.  Weall  were  written 
in  the  margin  over  against  the  erasure;  and  on  the  document  there  was 
a  memorandum  signed  by  him,  which  stated  that  the  erasure  was  made 
before  he  signed  the  agreement. 

The  marriage  was  solemnised. 

John  Weall,  by  his  last  will,  dated  the  21st  of  March  1618,  and 
duly  executed  and  attested,  gave  and  devised,  amongst  other  things,  as 
follows: — ^'^  Also  I  give,  devise,  limit,  and  appoint  all  that  ray  farm,  con- 
sisting of  a  large  barn,  and  divers  closes,  fields,  or  parcels  of  meadow 
land,  containing  by  estimation  forty-five  acres,  be  the  same  more  or  less, 
partly  freehold  and  partly  copyhold,  situate,  lying  and  being  in  the 
several  parishes  of  Kingsbury  and  Harrow,  or  one  of  them,  in  the  said 
county  of  Middlesex,  purchased  by  me  of  my  brother  Benjamin,  as  the 
same  now  are  in  the  occupation  of  John  Field,  with  the  appurtenances, 
to,  for,  and  upon  the  uses,  trusts,  intents,  and  purposes  following;  that 
is  to  say,  to  the  use  of  my  said  sons,  John  Weall  and  Benjamin  Weall, 
their  heirs  and  assigns,  for  and  during  the  natural  life  of  my  daughter 
Ann,  wife  of  Henry  Rice  of  Jermyn  Street,  upon  trust  to  support  and 
preserve  the  contingent  uses  and  estates  hereinafter  limited  from  being 
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defeated  or  destroyed;  and,  upon  further  trust,  from  time  to  time  during 
the  natural  life  of  my  said  daughter  Ann,  to  pay  unto  or  authorize  and 
permit  her  to  receive  the  rents  and  profits  of  the  said  farm  and  lands 
last  above  devised,  when,  and  as  the  same  become  due  and  payable 
from  time  to  time  during  the  natural  life  of  my  said  daughter,  to  and  for 
her  own  use  and  benefit,  separate  and  apart  from  and  exchisiTe  of  her 
present  or  any  future  husband  with  whom  she  may  intermarry,  and  so 
that  che  same  may  not  be  under  his  power  or  control,  or  subject  or  liable 
to  his  debts,  contracts,  forfeitures,  or  engagements,  so  that  the  receipts  of 
my  said  daughter  Ann  alone,  notwithstanding  her  present  or  any  future 
coverture,  and  whether  she  shall  be  married  or  sole,  shall  be  sufficient 
discharges  for  the  said  rents  and  profits,  and  so  and  in  such  manner  that 
she,  my  said  daughter  Ann,  may  not  sell,  charge,  alien,  assign,  incumber, 
or  otherwise  anticipate  all  or  any  part  of  the  same  rents  and  profits,  be- 
fore the  same  shall  become  due  and  payable;  and  from  and  a^ter  her 
decease,  then  to  the  use  of  the  said  Henry  Rice,  the  husband  of  my  said 
daughter  Ann  Rice,  in  case  he  shall  survive  her  for  and  during  the  term 
of  his  natural  life,  he  nevertheless  maintaining  and  educating  her  said 
child  and  children;  and  from  and  after  the  decease  of  my  said  daughter 
Ann  Rice  and  her  said  husband,  to  the  use  of  all  and  every  the  child 
and  children  of  my  said  daughter  Ann  Rice,  by  the  said  Henry  Rice 
lawfully  begotten  and  to  be  begotten,  to  be  equally  divided  between 
them,  if  more  than  one,  share  and  share  alike  as  tenants  in  eommoOy 
and  not  as  joint  tenants,  and  his,  her,  and  their  respective  heirs  and  as« 
signs  for  ever:  and  in  case  any  one  or  more  of  such  children  shall  die 
under  the  age  of  twenty-five  years  without  leaving  any  issue  of  his,  her^ 
or  their  body  or  respective  bodies  lawfully  begotten,  living  at  the  time 
of  his  death  or  respective  deaths,  then  as,  to,  for,  and  concerning  the 
original  share  or  shares  of  and  in  the  said  farm,  lands,  and  heredita- 
ments last  above  devised,  which  shall  belong  to  the  child  or  children 
respectively  dying  as  aforesaid,  and  also  the  share  or  several  shares  of 
and  in  the  same  &rm  lands  and  hereditaments  which  such  child  or  chil- 
dren respectively  shall  take  under  this  provision  by  way  of  cross  limita- 
tions, to  the  use  of  the  survivor  or  survivors,  other  and  others  of  the 
same  children,  to  be  equally  divided  among  them,  if  more  than  one, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants, 
and  his,  her,  and  their  respective  heirs  and  assigns  for  ever;  and  in  case 
no  child  of  ray  said  daughter  Ann  Rice  shall  live  to  attain  the  age  of 
twenty-five  years,  or  die  under  that  age  leaving  such  issue  as  aforesaid, 
then  to  the  use  of  such  of  my  children  Thomas,  John,  Benjamin,  and  Eli- 
zabeth Weall,  brothers  and  sisters  of  Ann  Rice,  as  shall  be  living  at  the 
time  of  her  decease,  and  the  lawful  issue  of  such,  if  any,' of  them,  the 
said  Thomas,  John,  Benjamin,  and  Elizabeth  Weall,  as  shall  be  then  dead 
leaving  issue  then  living,  to  be  equally  divided  among  them,  if  more  than 
one,  share  and  share  alike  as  tenants  in  common,  and  his,  her,  and  their 
respective  heirs  for  ever;  so,  nevertheless,  that  the  issue  of  a  deceased 
brother  or  sister  of  the  said  Ann  Rice  take  only  the  share  which  his,  her, 
or  their  parent  would  have  taken,  if  living:  Provided  always,  and  I 
hereby  declare,  that  it  shall  and  may  be  lawful  to  and  for  my  said 
daughter  Ann  Rice  during  her  life,  notwithstanding  her  present  or  any 
future  coverture,  and  whether  sole  or  married,  and  after  her  decease,  to 
and  for  her  said  husband  Henry  Rice,  in  case  he  shall  survive  her,  and 
after  the  decease  of  the  survivor  of  them,  to  and  for  the  trustees  or 
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tnisteelbr  the  time  being  acting  under  this  my  will,  during  the  minority 
of  any  person  or  persons  for  the  time  beingseised  or  entitled  to  any  farm, 
lands,  and  hereditaments  last  above  devised,  from  time  to  time,  by  in- 
dentures or  indenture  dnly^  executed  by  her,  him,  or  them,  to  demise  and 
lease  all  or  any  part  or  parts  of  the  same  farm,  lands,  and  hereditaments 
to  any  person  or  persons  for  any  term  or  number  of  years  not  exceeding 
fourteen  years,  to  take  effect  in  possession  and  not  in  reversion,  or  by 
way  of  future  interest,  so  as  upon  every  such  demise  or  lease  there  be 
reserved  or  made  payable,  to  be  incident  to  the  immediate  reversion  of 
the  premises  so  to  be  demised^  the  best  or  most  improved  yearly  rent  or 
rents  that  can  at  the  time  be  reasonably  had  or  obtained  for  the  same, 
without  taking  any  fine  or  premium  or  other  matter  for  the  making 
thereof,  and  so  as  there  be  contained  in  every  such  lease  a  proviso  or 
condition  for  re-entry  for  non-payment  of  the  rent  thereby  reserved,  by 
the  space  of  twenty-eight  days  next  after  the  same  shall  have  become 
due  and  payable,  and  so  as  the  person  or  persons,  to  whom  any  such 
demise  or  lease  shall  be  granted,  do  execute  a  counterpart  or  counter- 
parts thereof,  and  thereby  covenant  for  the  due  payment  of  such  rent  or 
rents,  and  be  not  by  any  words  or  clause  to  be  contained  in  such  lease 
rendered  dispunishable  for  waste,  and  so  as  the  copyhold  parts  of  the 
same  farm,  lands,  and  hereditaments  be  demised  according  to  the  custom 
of  the  manor  whereof  the  same  are  parcel:  Provided  also,  and  I  hereby 
further  declare  that  after  the  decease  of  my  said  daughter  Ann  and  her 
said  husband,  in  case  he  should  survive  her,  thenceforth   during  the 
minority  of  each  or  any  of  her  children  by  the  said  Henry  Rice,  the 
trustee  or  trustees,  for  the  time  being  acting  under  this  my  will,  shall  and 
may  enter  on,  hold,  and  enjoy  the  part  of  the  same  child  of  and  in  the 
same  farm,  lands,  and  hereditaments  last  above  devised,  and  receive  and 
take  the  rents  and  profits  thereof,  and  apply  and  dispose  of  such  profits 
in  the  same  manner  as  the  interest  or  yearly  proceeds  of  such  child's 
share  of  and  in  the  sum  of  2500/.  hereinafter  bequeathed,  and  the  slocks, 
funds,  and  securities,  in  or  upon  which  the  same  shall  be  laid  out  and  in- 
vested, is  or  are  hereinafter  directed  to  be  applied  during  his  or  her 
minority.    Also  I  direct  my  executors  hereinafter  named,  within  six 
calendar  months  next  after  my  decease,  to  lay  out  the  sum  of  ^500/. 
sterling  in  the  purchase  of  a  competent  share  of  the  5/.  per  cent,  bank 
annuities,  or  of  some  other  of  the  parliamentary  stocks  or  funds  of 
Great  Britain,  or  at  interest  upon  government  or  real  securities  in  Eng- 
land, as  they  shall  think  fit,  to  be  transferred  unto  them,  or  into  their 
joint  names,  upon  the  trusts  hereinafter  expressed  or  declared  of  and 
concerning  the  same;  (that  is  to  say,)  upon  trust,  from  lime  to  time 
during  the  natural  life  of  my  said  daughter  Ann  Rice,  to  pay  unto  and 
authorize,  permit,  and  suffer  her  to  receive  and  take  the  interest,  divi- 
dends, or  yearly  proceeds  thereof,  when  and  as  the  same  shall  become 
due  or  payable  from  time  to  time,  to  and  for  her  own  use  and  benefit, 
separate  and  apart  from,  and  exclusive  of  her  present  or  any  future 
husband  with  whom  she  may  intermarry,  and  so  and  in  such  manner, 
and  under  the  same  or  the  like  restrictions  as  hereinbefore  expressed 
concerning  her  life-interest  in  the  rents  and  profits  of  the  farm  and  lands 
last  above  devised  under  the  trusts  above  declared  in  that  behalf;  and 
from  and  after  the  decease  of  my  said  daughter  Ann  Rice,  in  case  she 
shall  leave  any  child  or  children  her  surviving,  then  upon  trust  from 
timi9  to  time  during  the  life  of  the  said  Henry  Rice  her  husband,  in  case 
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he  shall  survive  her,  or  for  so  long  time  as  the  said  child  or  children  of 
in7  said  daughter  Ann  Rice  shall  live,  but  no  longer,  and  until  the  said 
child  or  children  shall  severally  and  respectively*  at  tain  the  age  of  twenty- 
five  years,  to  pay  unto  and  authorize,  permit,  and  suffer  him  to  receive 
and  take  the  interest,  dividends,  or  yearly  proceeds  of  the  stocks,  funds, 
or  securities  to  be  purchased  with  the  said  sum  of  3500/.,  to  and  for  his 
own  use  and  benefit,  he,  nevertheless,  maintaining  and  educating  the 
child  or  children  of  my  said  daughter  Ann  Rice;  and  from  and  after  the 
decease  of  the  said  Henry  Rice,  in  case  he  shall  survive  my  said  daughter 
Ann  Rice,  and  any  such  child  or  children  shall  also  snrvive  her,  or  upon 
her  child  or  children  severally  and  respectively  attaining  the  age  of 
twenty-five  years,  which  shall  first  happen,  then,  asto,  for,  and  concern- 
ing the  said  sum  of  2500/.,  and  the  stocks,  funds,  and  securities  to  be 
purchased  therewith,  upon  trust  for  all  and  every  the  child  or  children 
of  my  said  daughter  Ann  Rice,  lawfully  begotten  and  to  be  begotten,  to 
he  equally  divided  between  them,  if  more  than  one,  sharo  and  share 
alike,  such  share  and  shares  to  be  paid  and  transferred  to  him,  her,  or 
them  severally  and  respectively,  as  when  he,  she,  and  they  shall  se- 
verally and  respectively  attain  the  age  of  twenty-five  years;  and  in  case 
any  one  or  more  of  them  shall  happen  to  die  under  the  age  of  twenty- 
five  years  without  leaving  lawful  issue  of  his,  her,  or  their  body  or  re- 
spective bodies,  living  at  the  time  of  his,  her,  or  their  death  or  respective 
deaths,  then  as  to  the  original  share  or  shares  of  and  in  the  said  sum  of 
2500/.,  and  the  stocks,  funds,  or  securities  to  be  purchased  therewith, 
which  shall  belong  to  the  child  or  children  respectively  so  dying,  and 
also  as  to  the  share  or  shares  of  and  in  the  same  money,  stocks,  funds, 
or  securities  which  shall  from  time  to  time  be  taken  by  such  child  or 
children  under  this  present  limitation,  by  way  or  in  the  nature  of  cross 
remainders,  in  trust  for  the  survivors  and  survivor,  other  and  others  of 
the  same  children  respectively,  to  be  equally  divided  between  them,  if 
more  than  one;  and  in  case  no  child  of  my  said  daughter  Ann  Rice  shall 
survive  her,  or,  surviving  her,  shall  live  to  attain  the  age  of  twenty-five 
years,  or  die  under  tliat  age  leaving  such  issue  as  aforesaid,  then,  as  to, 
for,  and  concerning  the  said  sum  of  2500/.,  and  the  stocks,  funds,  and 
securities  in  or  upon  which  the  same  shall  be  laid  out  and  invested,  upon 
tnist  for  such  of  my  other  children,  Thomas,  John,  Benjamin,  and  Eli- 
zabeth Weall,  as  shall  be  living  at  the  decease  of  my  said  daughter  Ann 
Rice,  and  the  lawful  issue  of  such,  if  any,  of  the  same  children  as  shall 
be  then  dead,  leaving  issue  then  living,  equally  to  be  divided  between 
them,  if  more  than  one,  sharo  and  share  alike,  so  nevertheless  that  such 
issue  take  only  the  share  which  his,  her,  or  their  parent  would  have 
taken  if  living;  and  it  is  my  will  and  meaning,  and  I  do  hereby  direct 
that  my  said  trustees  and  executors,  in  the  mean  time,  from  and  after 
the  decease  of  my  said  daughter  Ann  Rice,  and  of  her  said  husband, 
in  case  he  shall  survive  her,  and  thenceforth  during  the  minority  of  her 
children,  do  apply  all  or  any  part  of  the  dividends,  interest,  or  yearly 
proceeds  arising  from  the  share  of  each  of  the  children,  of  and  in  the 
trust  money,  stocks,  funds,  or  securities  hereby  settled  on  him  or  her,  in 
or  towards  bis  or  her  maintenance  and  education;  and  further,  that  so 
much,  if  any,  of  the  same  dividends,  interest,  or  yearly  proceeds  as  shall 
not  be  applied  for  those  purposes,  shall  from  time  to  time  be  added  to 
the  principal  money  of  the  same  share,  and  improved  at  interest,  to- 
gether with  the  same  and  as  a  part  thereof,  by  way  or  in  the  nature  of 
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c(nnpoiit)d  interest,  and  follow  and  be  subject  to  all  the  limitations, 
trusts,  and  dispositions  herein  expressed,  declared,  and  contained  con* 
cerning  the  principal  of  such  share,  until  the  same  shall  become  payable 
or  transferable:  and  I  further  direct  and  declare,  that  it  shall  and  may 
be  lawful  to  and  for  the  trustees  or  trustee,  for  the  time  being  acting 
under  this  my  will,  after  the  decease  of  my  said  daughter  Ann  Rice, 
and  her  said  husband,  in  case  he  shall  survive  her,  and  also  in  their  or 
either  of  their  lifetime,  with  their  consent  and  approbation,  or  the  con- 
sent and  approbation  of  the  survivor,  in  writing  do  advance  to  or  for 
any.child  or  children  of  my  said  daughter  any  part,  not  exceeding  one- 
half,  of  the  value  of  the  expectant  or  presumptive  share  of  each  of  such 
children  respectively,  of  and  in  the  said  trust  money,  stock,  funds,  and 
securities,  in  part  of  the  share  or  shares  of  the  same  child  respectively/' 
The  testator  gave  6500/.  for  the  benefit  of  his  daughter  Elizabeth:  he 
bequeathed  the  residue  of  his  personal  estate  to  his  children  Thomas 
Weall,  John  Weall,  Benjamin  Weall,  Elizabeth  Weall,  and  Ann  Rice, 
in  equal  shares:  and  he  devised  the  residue  of  his  real  estate  to  bis  sons 
John  and  Benjamin,  and  appointed  them  his  executors. 

The  testator  paid  150/.  a  year  to  Mr.  and  Mrs.  Rice  during  his  life, 
and  died  in  October  1822,  without  having  made  any  settlement  on  them 
in  pursuance  of  the  articles  of  the  4th  of  September  1816. 

After  the  testator's  death,  there  were  found  among  his  papers  two 
memorandums  in  his  own  handwriting.  One  of  them  began  with  the 
following,  words: — ^  This  is  the  way  I  intend  to  leave  my  praperty  and 
estates  to  my  children  as  below  stated,  and  have  given  instructions  to 
Mr.  Palmer  of  Rickmansworth  this  day,  the  11th  of  March  1818,  to 
make  my  will  as  here  below  stated  by  me  John  Weall  senior,  of  Hatch 
End  in  the  hamlet  of  Pinner,  Middlesex. — My  will  is  made  by  Mr. 
Palmer,  and  signed  the  2lst  of  March  1818,  by  me  John  Weall  senior, 
and  property  left  as  below  stated. — To  my  son  Thomas  Weall  in  money, 
6000/.,  to  be  paid  in  twelve  calendar  months.  To  my  son  John  Weall 
the  land  at  and  in  Oxey  Lane"  (here  came  an  enumeration  of  parcels); 
<<on  the  whole,  I  think  and  am  sure,  not  worth  less  than  £  2800    0    0 

Twenty-one  acres  meadows  at  Norrid,  not  worth  less, 
I  am  sure,  than  .  .  -  -  ^        1 200    0    0 

Money  to  be  paid  in  twelve  calendar  months        -  1000    0    0 

£  5000    0    0 


In  another  part  of  this  memorandum  were  the  following  words; — 
"To  Ann  Rice  the  estate  at  Kingsbury,  not  worth  less,  I  am  sure,  than 
4000/.;  money  for  her  to  be  put  in  the  stocfks  by  the  executors  and  trus- 
tees, 2500/.;  6500/.  for  my  daughter  Ann  Rice." 

The  other  paper  began  as  follows: — "  The  account  below  is  what  I 
think  and  am  sure  is  owing  to  me  from  my  sons  Thomas,  John,  and 
Benjamin  Weall,  and  owing  me  from  other  people,  and  what  I  have  by 
me  in  money  and  stock:  what  I  have  here  slated  is  what  I  am  worth 
besides  estates.  May  5th,  1821.'^  Then  followed  a  statement  of  the 
debts  due  to  him,  and  of  his  other  property,  exclusive  of  his  real  estates. 

Henry  Rice,  for  himself  and  his  family,  having  claimed  to  be  entitled 
as  well  to  the  provisions  made  by  the  settlement  as  to  the  provision^ 
made  by  the  will;  the  bill  was  filed  by  John  Weall,  Benjamin  Weall, 
and  Thomas.  Weall,  for  the  purpose  of  having  it  declared  that  Mr.  Rice 
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and  his  wife  and  children  were  bound  to  elect  between  the  provisions 
made  for  them  by  the  will  and  those  of  the  settlement. 

Henry  Rice,  by  his  answer,  alleged  that  the  testator,  before  signing 
the  agreement  of  the  4th  of  September  1816,  stated  that  the  3000/.,  men« 
tioned  in  it  as  his  daughter's  portion,  was  an  equivalent  for  the  sums 
which  he  already  had  given  to  his  sons  for  their  advancement;  that  he 
should  provide  for  all  his  children  alike;  and  that,  at  his  death,  the 
remainder  of  his  property  should  be  divided  equally  among  them.  Both 
he  and  his  wife  insisted  that  they  and  their  children  were  entitled  to  the 
benefits  given  them  by  the  will>  as  well  as  to  the  provisions  secured  to 
them  by  the  agreement. 

Mr.  Tinney  and  Mr.  Barber,  for  the  plaintiffs; 

Mr.  Bickersteth  and  Mr.  Stuart,  for  Mr.  and  Mrs.  Rice; 

Mr.  Pemberton  and  Mr.  Norton,  for  the  children  of  Mrs.  Rice. 

The  two  memorandums  in  the  testator's  handwriting,  which  are  before 
stated  to  have  been  found  among  his  papers,  were  tendered  in  evidence 
by  the  plaintiffs,  in  order  to  show  that  the  testator  did  not  intend  that 
Mrs.  Rice  and  her  family  should  have  any  share  of  his  property,  except 
that  which  was  given  to  them  by  the  will. 

The  defendants  objected  te  the  admission  of  these  documents  as  evi- 
dence, on  the  ground  that  the  question  must  be  decided  on  the  construc- 
tion of  the  articles  of  agreement  and  of  the  will,  as  collected  from  the 
instruments  themselves,  and  could  not  be  affected  by  any  declarations  of 
the  testator,  whether  made  by  parol  or  contained  in  written  memoran- 
dums, to  which  neither  the  will  nor  the  articles  had  any  reference.  Part 
of  the  first  paper  purported  to  have  been  written  before  the  will  was  exe- 
cuted; another  part  of  it  appeared  to  have  been  written  after  the  will, 
but  how  long  after,  it  was  impossible  to  conjecture.  The  second  paper 
had  no  reference  to  the  will,  and  was  of  a  date  long  posterior  to  it. 
Neither  of  the  documents  was  contemporaneous  with  the  will. 

On  the  other  hand,  the  plaintiffs  contended  that  the  declarations  of  a 
parent,  referring  to  his  intention  at  the  time  of  making  his  will,  were 
admissible  in  evidence  to  prove  that  he  did  not  intend  to  give  double 
portions;  and  that  they  were  equally  admissible  for  that  purpose,  at 
whatever  time  they  were  made.  They  cited  Hinchcliffe  v,  Hinchcliffe, 
3  Ves.  jun.  516;  Pole  v.  Lord  Somers,  6  Ves.  309;  Druce  v.  Dennison, 
6  Ves.  385. 

The  Master  of  the  Rolls  admitted  the  first  paper;  stating  that  he  con- 
sidered it  to  be  settled  by  the  cases  of  Hinchcliffe  v.  Hinchcliffe  and  Pole 
r.  Lord  Somers,  that  declarations  of  the  parent,  referring  to  his  intention 
at  the  time  of  making  his  will,  whether  made  at  the  time,  or  before,  or 
after,  were  admissible  evidence  to  prove  that  he  did  not  mean  to  give  a 
double  provision.  But  he  rejected  the  second  paper,  upon  the  ground 
that  it  had  no  reference  to  the  intention  of  the  testator. 

On  the  principal  question  the  following  authorities  were  cited  in  the 
conrse  of  the  argument: — Jesson  v.  Jesson,  2  Vern.  255;  Thomas  tK 
Kemeys,  2  Vern.  348;  2  Freem.  207;  Bruen  v.  Bruen,  2  Vern.  439;. 
Prec.  in  Chan.  195;  Moulson  v.  Moulson,  1  Bro.  G.  C.  82;  Oopley  v. 
Copley,  1  P.  Wms.  147;  Blandy  v.  Widmore,  2  Vern.  709;  1  P.  Wms. 
824;  Lee  ».  D'Aranda,  1  Ves.  sen.  1;  3  Aik.  419;  Warren  v.  Warren, 
1  Bro.  C.  C.  305;  1  Cox^  41;  Byde  v.  Byde,  1  Bro.  C.  C.  308,  note; 
Vol.  XIII.. 
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Sparkes  v.  Cator,  3  Ves.  Jan.  530;  Pole  v.  Lord  Somers,  6  Ves.  309; 
HinchcUffe  v.  Hinchdiifei  3  Ves.  jun.  516;  Alleyn  t;.  Alleyn,  2  Ves.  sen. 
37;  Mathews  v.  Mathews,  2  Yes.  sen.  635;  Haynes  v.  Mico,  1  Bro.  C. 
C.  129;  Jeacoek  v,  Falkener,  1  Bro.  C.  C.  295;  Oliver  v.  Brickland, 
eited  iti  3  Atk.  420;  Barret  v.  Beckford,  1  Ves.  sen.  519;  Devese  v. 
Pontet,  Proc.  in  Chan.  240,  note  1  Cox,  268;  Jones  v,  Martin,  3  Anst. 
882;  Ellison  v.  Cookson,  1  Ves.  jun.  100;  3  Bro.  C.  C.  61;  2  Cor,  220] 
Randall  o.  Willis,  5  Ves.  262;  Lewis  v.  Madocks,  8  Ves.  150;  17  Ves. 
48;  Baugh  v.  Head,  1  Ves.  jun.  257;  Forsight  v.  Grant,  1  Ves.  jun.  298; 
Finch  V,  Finch,  1  Ves.  jun.  534;  Richardson  t;.  Elphinstone,  2  Ves.  jun. 
463;  Couch  v,  Stratton,  4  Ves.  391;  Tolson  v,  Collins,  4  Ves.  4S3;  Free- 
mantle  V.  Bankes,  5  Ves.  79;  Twisden  v.  Twisden,  9  Ves.  413;  Robin- 
son V.  Whitley,  9  Ves.  577;  Garthshore  v.  Chalie,  10  Ves.  1 ;  Wallace  v. 
Pomfret,  11  Ves.  542;  Bengough  v.  Walker,  15  Ves.  807;  Curzon  v. 
De  la  Zouch,  1  Swans.  185;  Goldsmid  v.  Goldsmid,  1  Swans.  211; 
Thellusson  «.  Woodford,  4  Madd.  420;  Wathen  v.  Smith,  4  Madd.  325; 
Bell  V.  Coleman,  5  Madd.  22. 

It  was  contended  on  the  part  of  the  plaintiffs,  that  the  case  came  within 
that  class  of  authorities  which  has  established,  that  a  testamentary  gift 
made  by  a  father  to  a  child  is  to  be  considered  as  a  satisfaction  of  any 
portion  which  the  father  had  agreed  to  provide  for  the  child,  and  that 
slight  differences  between  the  two  provisions  will  not  prevent  the  one 
from  being  regarded  as  a  satisfaction  of  the  other.  Here  the  interest 
secured  to  Mrs.  Rice,  by  the  articles  of  agreement,  was  an  estate  for  life 
to  her  separate  use;  the  interest  given  to  her  by  the  will  was  also  an 
estate  for  life  to  her  separate  use;  and  the  only  circumstance  of  differ- 
ence was,  that  the  will  restricted  her  from  anticipation  or  alienation. 
The  lands  at  Kingsbury  were  alone  of  sufficient  value  to  foe  a  satisfac- 
tion of  the  agreement;  and  in  them  the  husband  took  an  estate  for  life 
inTemainder  after  his  wife's  death,  which  was  all  that  he  was  entitled  to 
under  the  articles.  It  was  true  that  the  will  annexed  to  the  gift  the  ob« 
ligation  of  maintaining  and  educating  the  children ;  but  that  was  an  ob- 
ligation which  the  law  itself  would  have  imposed  upon  him,  and  the 
discharge  of  it  was  in  furtherance  of  the  principal  object  with  which 
marriage  settlements  and  articles  for  settlements  are  made.  As  to  the 
children,  the  only  difference  between  the  two  provisions  was,  that  under 
the  articles  the  children  were  to  take  as  tenants  in  common  in  tail  with 
cross  remainders;  but  under  the  will,  they  took  the  Kingsbury  property 
as  tenants  in  common  in  fee,  and  they  took  the  2500/.  absolutely,  either 
at  the  death  of  the  survivor  of  the  mother  and  father,  or  on  their  attain- 
ing twenty-five  after  the  death  of  their  mother  and  in  their  father's  life- 
time. 

If  these  slight  differences  were  sufficient  to  induce  the  court  to  douht 
whether  the  bequests  given  by  the  will  were  a  satisfaction  of  the  be- 
quests stipulated  for  by  the  articles,  yet,  in  cases  of  alleged  double  por- 
tions, the  question  is  always  one  of  intention;  and  the  point  to  be  ascer- 
tained is,  did  the  testator  intend  that  his  daughter  and  her  family  should 
take  both  provisions;  or  did  he  intend  the  devise  and  bequest  to  them, 
contained  in  his  will,  to  be  a  substitution  for  what  they  might  have 
claimed  under  the  articles?  If  the  latter  was  his  intention,  the  objects 
of  his  testamentary  bounty  will  not  be  permitted  to  defeat  it,  by  taking 
what  he  meant  them  to  have,  and  also  what  he  did  not  mean  them  to 
have.    The  will  itself  showed  that  the  testator  did  not  contemplate  that 
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Mrs.  Rice  and  her  family  were  to  take  more  of  his  property  than  heb«d 
deTiaed  and  bequeathed  to  them;  and  the  memorandum  of  March  1818 
pnt  an  end  to  any  possible  doubt  on  the  point. 

On  the  other  hand,  it  was  contended  for  the  defendants,  that  the  pro*- 
▼isione  made  by  the  will  for  Mr.  and  Mrs.  Rice  arid  their  children  neither 
constitated  a  satisfaction  of  the  articles  nor  raised  a  case  of  election.    The 
articles  created  an  obligation  which  bound  the  assets  of  the  testator;  and 
the  first  question  was,  had  that  obligation  been  satisfied?  Clearly  not 
Mrs.  Rioe  was  entitled  to  claim  an  estate  for  her  life  to  her  separate 
use,  unincumbered  by  any  restrictions:  and  that  claim  could  not  be 
satisfied  by  giving  her  an  estate  for  life,  so  qualified  that  she  could 
neither  anticipate  nor  alien  it — so  modified  as  to  deprive  her  of  the  ordi- 
nary  advantages  attending  the  possession  of  property.    The  estate, 
which  Mr.  Rjce  took  under  the  will,  was  clogged  with  a  condition 
which  amounted  to  a  trust  in  favour  of  his  children,  and  which  would 
entitle  them,  if  be  did  not  maintain  and  educate  them  in  a  manner  suited 
to  their  situation  and  prospects  in  life,  to  file  a  bill  against  him,  and  to 
call  upon  the  court  to  compel  the  application  of  a  sufficient  part  of  the 
income  given  to  him  by  the  will  towards  the  discharge  of  that  obliga- 
tioo  which  the  will  had  annexed  to  the  gift.    Each  child  of  the  mar- 
riage was  entitled  under  the  articles  to  an  interest,  by  way  of  cross  re- 
mainders, in  the  shares  of  the  other  children:  under  the  will  they  took 
only  their  respective  shares.    In  no  case  had  a  gift  by  will  been  held 
to  be  a  satisfaction  for  a  portion,  where  the  differences  between  the  two 
provisions  were  so  numerous  and  so  important  as  they  were  here. 

If  the  doctrine  of  satisfaction  did  not  apply,  still  less  could  a  question 
of  election  be  raised.  Why  were  the  parties  to  lose  the  benefit  of  the 
contract  into  which  the  testator  had  entered,  because  he  had  made  them 
also  objects  of  voluntary  bounty?  There  was  no  condition  annexed  to 
his  testamentary  gifts;  he  had  nowhere  said  that  Mr.  and  Mrs.  Rice  and 
their  children  should  take  what  he  gave  them  by  his  will  in  lien  of  what 
he  had  contracted  to  secure  to  them;  nor  was  there  any  part  of  the  will 
from  which  an  implteation  to  that  effect  could  be  fairly  raised.  Even 
the  memorandum  of  March  1818  amounted  to  nothing  but  an  estimate 
of  the  pecuniary  value  of  the  benefits  which  each  of  his  children  was  to 
take  under  the  will;  and  there  was  no  part  of  it  from  which  it  could  be 
inferred,  that  the  testator  intended  his  daughter,  her  husband,  and  her 
children,  to  relinquish  their  claim  under  the  articles.  In  truth,  the  cir- 
cumstances of  the  case  precluded  election.  It  would  be  for  the  interest 
of  Mr*  Rice  to  take  the  provision  stipulated  for  by  the  articles,  rather 
than  that  made  for  him  by  the  will;  the  interest  of  bis  wife  and  children 
would  be  the  other  way:  what  then  would  be  to  be  done,  if  he  were  to 
elect  to  take  against  the  will,  while  she  and  the  children  elected  to  take 
under  it? 

February  25.— The  Master  of  the  Rolls :^In  the  argument  of  this 
case,  I  believe  every  authority  has  been  cited  which  can  bear  upon  the 
question.  I  do  not  thmk  necessary  to  advert  to  them  particularly;  but 
I  shall  endeavour  to  state  distinctly  the  principles  which  I  extract  from 
the  cases,  and  upon  which  my  judgment  proceeds. 

The  rule  of  the  court  is,  as,  in  reason,  I  think  it  ought  to  be,  that  if  a 
fether  makes  a  provision  for  a  child  by  settlement  on  her  marriage,  and 
afterwards  makes  a  provision  for  the  same  child  by  his  will,  it  isprimd 
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faidt  to  be  presumed  that  he  does  not  mean  a  double  provision;  but  this 
presumption  may  be  repelled  or  fortified  by  intrinsic  evidence  derived 
from  the  nature  of  the  two  provisions^  or  by  extrinsic  evidence. 
Where  the  two  provisions  are  of  the  sjime  nature,  or  there  are  but  slight 
differences,  the  two  instruments  afford  mtrinsic  evidence  against  a  double 
provision.  Where  the  two  provisions  are  of  a  different  nature,  the  two 
instruments  afford  intrinsie  evidence  in  lavour  of  a  double  provision. 
But  in  either  case  extrinsic  evidence  is  admissible  of  the  real  intention 
of  the  testator.  It  is  not  possible  to  define  what  are  to  be^considered  as 
slight  differences  between  two  provisions.  Slight  differences  are  such 
a8«  in  the  opinion  of  the  judge,  leave  the  two  provisions  substantially  of 
the  same  nature;  and  every  judge  must  decide  that  question  for  himself. 

In  the  present  case,  the  two  provisions  appear  to  me  substantially  of 
the  same  nature:  and  Iconsider  that,  the  wife  taking  in  both  instruments 
to  her  separate  use,  it  is  but  a  slight  difference  that  in  the  will  she  is  re- 
strained from  anticipation  and  alienation — that,  the  husband  taking  in 
both  instruments  an  estate  for  life  in  remainder,  it  is  but  a  slight  differ- 
ence that  in  the  will  it  is  expressed  that  he  is  to  maintain  and  educate 
his  children-rthat  it  is  but  a  slight  difference  that  by  the  settlement  the 
children  take  as  tenants  in  common  in  tail  with  cross  remainders,  and 
that  by  the  will  they  take  as  tenants  in  common  in  fee,  and  that  the 
testator  has  expressed  an  intention  to  give  them  cross  remainders  by  a 
void  executory  devise,  if  any  of  them  die  under  twenty-five  These  dif- 
ferences, as  I  have  before  observed,  appear  to  me  to  leave  the  two  pro- 
visions substantially  of  the  same  nature.  My  opinion,  therefore,  is,  that, 
if  in  this  case  there  were  no  extrinsic  evidence,  Mr.  Rice  and  his  family 
could  not  claim  the  double  provisions. 

But  in  this  case  there  appears  to  me  to  be  extrinsic  evidence,  which  is 
conclusive  upon  the  question,  that,  at  the  making  of  the  will,  the  testator 
did  not  intend  a  double  provision.  Upon  referring  to  the  paper  written 
by  him  as  instructions  for  his  will,  it  is  apparent  that  he  means  to  dispose 
of  his  whole  property,  and  as  between  his  two  daughters,  he  gives  the 
same  bounty;  and  it  must  be  inferred,  that  when  he  says  that  he  gives 
to  Mrs.  Rice  an  estate  <<not  worth  less,  he  is  sure,  than  4000^,''  he  has 
expressly  in  view  the  articles  by  which  he  had  bound  himself  to  provide 
for  her  and  her  family  an  estate  of  greater  value  than  3000/.  His  plain 
apparent  intention,  therefore,  at  the  time  of  making  his  will,  would  be 
wholly  defeated,  if  the  double  provision  were  to  take  effect;  and  upon 
this  paper  alone,  the  claim  of  Mr.  Rice  and  his  family  would  fail. 

It  is  argued,  that  the  children  of  the  marriage  are  not  bound  by  the 
same  principles.  There  is  no  ground  for  this  distinction:  the  intention 
of  the  testator,  which  governs  this  case,  applies  to  the  whole  family* 
All  must  elect  between  the  two  provisions. 
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Between  Phillips  Grant  Booker,  Catherine  Booker,  Mary 
Artimisia  Booker,  and  Eliza  Jane  Booker,  Infants,  by 
George  Barker,  their  next  Friend,  Baintifis, 

And  John  Hcosleigh  Allen,  John  Phillips  Adams,  Charles 
Rankeo,  Williain  Evans,  Luke  Booker,  Henry  Gwytber 
and  Maria  PhiUipa  his  Wife,  Maria  Phillipa  Gwyther  the 
Younger,  James  Henry  Alexander  Gwyther,  and  Sir  Richard 
PhiltipB  Bulkeley  Phillips,  Baronet,  Defendants. 

2  Bu9.  4r  ifylne,  870. 

A  mtHKf  vho  has  eoaferibated  to  the  maintenance  and  edpcatioa  of  a  female  infant 
trndj  leUted  to  him,  from  the  time  of  her  father*^  death,  and  who  has  been  treated 
ij  her  as  the  person  whose  consent  was  necessar/  to  her  maniagjD,  and  who  .haa 
okn  Bfon  himself  the  obligation  to  make  a  provision  for  her  in  that  event,  is,  as 
la  tiie  question  of  a  double  provision  by  will  and  settlement,  to  he  considered  in 
hmpmtttUBs  and  the  presamption  against  a  double  provision,  which  would  arise  in 
te  caaa  of  a  tefaer,  will  apply  to  such  a  case, 
la  Mcb  a  case,  parol  evidence  may  be  adduced  to  prove  the  intention  against  a  double 
fvofiHoa,  as  well  as  on  the  question  whether  the  testator  was  in  loco  p^areniis* 

Whether,  if  the  testator  was  not  to  be  considered  in  heo  parentis^  parol  evi- 

of  his  intention  not  to  make  a  double  provision  by  will  and  setyement  would 

betdilisibiol    * 

It  baiBg  proved  by  parol  evidence  that  the  testator  intended  the  provision  made  by  the 

to  be  in  lieu  of  a  legacy  given  by  the  will,  the  settlement  was  held  to  be 

of  Ibe  legaey,  though  the  two  provisions  differed  so  much  from  each 

r,  thai  they  could  not  be  considered  subatastially  the  same. 

not  aet  up  by  a<codicil,  made  after  the  settlement,  ratifying  and  eoi^ 
the  will  and  all  the  devises  and  bequests  therein  contained. 
14;  February  7, 98. 1831. 


MISS  GRANT  was  one  of  the  nearest  relations  of  th^  late  Lord  Mil- 
ibffd,  being  descended  from  a  brother  of  bis  grandfather;  and  her  brother, 
the  defendant.  Sir  Richard  Phillips,  was  the  devisee  of  his  large  estates. 
The  fiLther  of  Miss  Grant  died,  leaving  his  family  wholly  unprovided 
for;  and  after  hia  death,  Miss  Grant  resided  until  her  marriage,  not 
widi  her  mother,  who  survived  the  father,  but  with  one  of  her  aunts. 
DwiDg  the  life  of  her  grandfather,  she  was  maintained  and  educated  at 
the  joint  expense  of  her  grandfather  and  Lord  Milford;  and,  the  grand- 
also  having  died  in  her  infancy,  and  left  her  one  third  of  bis  resi- 
estate,  which  amounted  to  about  1500/.,  Lord  Milford  from  that 
tmemade  her  an  annual  allowance,  by  which  and  the  income  of  the 
15(ML,  bat  with  some  encroachment  also  on  the  principal,  she  was  main- 
luned  and  educated.  Her  aunt  from  time  to  time  consulted  Lord  Mil- 
ferd  as  to  tbe  plan  of  her  education;  and  Miss  Grant  was  occasionally  a 
al  Lord  MiUbrd's  house* 

4* 
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In  October  1818,  Dr.  Booker  made  an  offer  of  marriage  to  Miss  Grant 
by  a  letter,  which  Miss  Grant  transmitted  to  Lord  Milford,  enclosed  in 
a  letter  from  herself,  requesting  his  lordship's  approbation  of  the  pro- 
posal. In  answer  to  this  application,  Lord  M ilford  referred  her  to  his 
solicitor,  Mr.  Ranken;  and  on  the  29th  of  October,  he  wfote  a  letter  to 
Mr.  Ranken,  enclosing  hers,  in  which  he  said,  ^  I  have  referred  her  to 
you  for  my  sentiments  on  this  business;  and  I  trust  you  will  not  flatter 
her  with  any  hope  of  my  consent  to  her  union  with  Dr.  Booker,  until  it 
can  be  found  that  he  has  an  equivalent  to  settle  upon  her.''  On  the  3Ut 
of  October  1818,  Mr.  Ranken  wrote  to  Miss  Grant,  informing  her  that, 
before  Lord  Milford  would  give  his  consent  to  the  match,  a  settlement 
must  be  made  by.  Dr.  Booker  at -least  equal  to  what  would  be  made  on 
her  part,  and  that  he  was  not  authorized  by  his  lordship  to  name  any 
particular  sum.  Notwithstanding  this,  the  marriage  took  place  on  the 
3d  of  November  following,  without  the  previous  knowledge  or  appro- 
bation of  Lord  Milford. 

Between  the  19th  of  November  and  the  1st  of  December  1818,  several 
interviews  took  place  between  Dr.  Booker  and  Mr.  Ranken;  when  it 
appeared  that  Dr.  Booker  had  not  any  property  which  he  could  make 
the  subject  of  a  settlement:  but  he  offisred  to  insure  his  life  for  2000/. 
and  to  settle  the  policy,  together  with  1000/.  which  remained  of  the  for- 
tune Mrs.  Booker  took  under  the  grandfather's  will,  oti  her  and  the 
issue  of  her  marriage.  These  circumstances  being  communicated  to 
Lord  Milford,  a  letter,  dated  the  5th  of  December,  and  written  on  his 
lordship's  behalf  by  his  secretary,  was  sent  to  Mr.  Ranken,  which  con- 
tained the  following  passage:  <^  In  respect  to  Mrs,  Booker's  settlement, 
it  is  his  intention  at  his  decease  to  leave  her  4000/.,  and  to  allow  her 
100/.  per  annum,  to  be  paid  half-yearly;  the  first  payment  to  be  made 
July  1st,  1819."  After  the  lapse  of  some  time.  Dr.  Booker  having  ef- 
fected an  insurance  on  his  life  for  2000/.  with  the  view  of  making  it  the 
subject  of  settlement,  he  and  his  wife  were  anxious  that  Lord  Milford 
should  be  a  party  to  the  proposed  deed,  and  should  covenant  for  the 

Sayment  of  the  4000/.,  and  the  annuity  of  100/.  a  year;  and  this  request 
fr.  Ranken  communicated  4o  Lord  Milford.  His  lordship  was  at  first 
averse  to  complying  with  the  application,  and  stated  that  he  thought 
Dr.  Booker  and  Mrs.  Booker  ought  to  be  satisfied  with  his  assurance 
that  he  would  make  by  his  will  the  provision  he  had  promised  them; 
but  he  afterwards  consented  to  be  a  party  to  the  settlement,  and  to  cove- 
nant for  the  payment  of  4000/.  at  his  decease. 

Accordingly,  an  indenture  of  settlement,  bearing  date  the  21st  of  June 
1820,  was  on  that  day  made  and  executed  between  and  by  Luke 
Booker  and  Elizabeth  his  wife  of  the  first  part,  Richard  Lord  Milford 
of  the  second  part,  and  Charles  Ranken  and  William  Evans  of  the 
third  part;  whereby— -after  reciting  that  a  marriage  had  heen  solemnized 
between  Luke  Booker  and  Elizabeth  Grant,  and  that  previously  to,  and 
at  the  time  of,  the  solemnization  of  the  marriage,  Elizabeth  Booker  was 
possessed  of  1000/.  bank  3  per  cent,  consolidated  annuities,  which,  upon 
the  treaty  for  the  marriage,  it  was  agreed  should  be  transferred  to  Ran- 
ken and  Evans  upon  the  trusts  thereinafter  set  forth ;  and  that  it  was 
also  agreed  that  Luke  Booker  should,  after  the  solemnization  of  the 
marriage,  cause  an  insurance  to  be  effected  on  his  life  in  the  sum  of 
2000/.,  and  should  assign  the  policy,  with  the  moneys  thereby  secured, 
to  Ranken  and  Evans  upon  the  trusts  ther^aafter  dedaredi  and  further 
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ndtiogy  that  the  lOOOiL  three  per  cent,  consolidated  annuities  had,  since 
the  solemnization  of  the  marriage^  been  duly  transferred  to  Ranken  and 
ETaoSy  and  that  I^uke  Boeder  had  eflfected  the  insurance: — it  was  wit* 
oeswd,  that,  in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  marriage,  and  in  order  to  make  a  provision  for  Elizabeth  Booker 
m  the  ereot  of  her  surviving  her  husband,  and  for  the  issue  of  the  mar- 
rage,  Ranken  and  Evans,  their  executors,  administrators,  and  assigns, 
should  thenceforth  stand  possessed  of  the  1000/.  three  per  cent,  consoli* 
dated  annuities,  so  transferred  to  them,  upon  trust  that  they  should  per- 
mit and  suffer  Luke  Booker  and  his  assigns  to  receive  and  take  the  in- 
terest, dividends,  and  annual  produce  thereof  during  his  life,  and  from 
and  iamiediately  after  his  decease,  upon  trust  that  they  should  permit 
and  suffer  Elizabeth  Booker  and  her  assigns  to  receive  the  dividends 
and  annnal  produce  of  the  said  1000/.  three  per  cent,  annuities;  and 
frooi  and  inamediately  after  the  decease  of  the  survivor  of  them,  Luke 
Booker  and  Elizabeth  his  wife,  then  that  Ranken  and  Evans,  their  exe- 
caton,  administrators,  and  assigns,  should  stand  possessed  of  the  1000/. 
three  per  cent,  consolidated  annuities,  and  the  interest,  dividends,  and 
waani  produce  thereof,  in  trust  for  the  child  or  children  of  the  marriage, 
in  Ike  manner  therein  mentioned;  that  is  to  say,  in  case  there  should  be 
bet  one  such  child,  in  trust  for  such  only  child,  and  to  become  and  be  an 
iaieiest  vested  in  such  child,  and  to  be  paid,  transferred,  and  assigned  to 
him  or  her,  at  or  on  such  age,  day,  or  time  as  Luke  Booker  and  Eliza- 
beth his  wife,  at  any  time  or  times  during  their  joint  natural  lives,  by 
any  deed  or  deeds,  writing  or  writings,  with  or  without  power  of  revo- 
caikm  and  new  appointment,  to  be  sealed,  delivered,  and  attested  as 
tbeiein  noentioued,  should  jointly  direct  or  appoint;  and  for  want  of  such 
jotot  direction  or  appointment,  then  as  the  survivor  of  them,  Luke 
Booker  and  Elizabeth  his  wife,  at  any  time  after  the  decease  of  such  of 
ibem  as  diould  first  depart  this  life,  by  any  deed  or  deeds,  writing  or 
vhtings,  with  or  without  power  of  revocation  and  new  appointment,  to 
beaealedy  delivered,  and  attested  as  therein  mentioned,  or  by  his  or  her 
last  will  and  testament  in  writing,  should  alone  direct  or  appoint:  and 
far  want  of  and  until  any  such  direction  or  appointment  as  therein-be- 
fate  laentioned,  in  trust  for  all  and  every  the  children  of  Luke  Booker 
OD  the  body  of  Elizabeth  Booker  lawfully  begotten,  or  to  be  begotten, 
eqoally  to  be  divided  among  them,  share  and  share  alike,  the  share  or 
sbires  of  such  of  them  as  should  be  a  son  or  sons  to  be  an  interest  or 
mterests  vested  in  him  or  them  respectively  at  his  or  their  age  or  respec- 
tive ages  of  twenty-one  years;  and  the  share  or  shares  of  such  of  them 
as  sboold  be  a  daughter  or  daughters  to  be  an  interest  or  interests  vested 
in  her  or  them  respectively,  at  her  or  their  age  or  respective  ages  of 
tweocy-one  years,  or  day  or  respective  days  of  marriage,  which  should 
irst  happen,  and  to  be  paid,  assigned,  and  transferred  to  them  respect- 
ively, at  or  on  the  same  ages,  days,  or  times,  if  the  same  should  respect- 
ively happen  after  the  decease  of  the  survivor  of  them,  Luke  Booker 
and  Elizabeth  his  wife;  but  if  the  same  should  happen  in  the  lifetime  of 
Loike  Booker  and  Elizabeth  bis  wife,  or  the  survivor  of  them,  then 
imnKdiately  after  the  decease  of  such  survivor:  And  it  was  thereby 
declared,  that  in  case  any  appointment  should  be  made  in  pursuance  of 
any  of  the  powers  aforesaid  which  should  extend  only  to  a  part  or  parts 
of  the  tmst  premises,  and  the  residue  thereof  should  not  be  so  appointed 
as  aCoNsaid^  such  partial  appointment  should  bo  valid  and  effectual,  not- 
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withstanding  the  non-appointoient  of  the  remaining  part  or  parts  there- 
of: but  in  that  case,  any  child  or  childreni  entitled  to  a  share  or  shares 
ttt^der  such  appointment  or  appointments,  should  not  (unless  such  ap- 
pointment or  appointments  should  express  an  intention  to  the  contrary) 
be  entitled  to  any  further  share  or  shares  of  or  ia  the   remaining  or 
iinappointed  part  or  parts  of  the  trust  premises,  without  bringing  such 
his,  her,  or  their  appointed  share  or  respective  shares  into  hotchpot,  and 
accounting  for  the  same  accordingly:  And  it  was  declared,  that  if  any 
one  or  more  of  Uie  said  children  of  Luke  Booker  and  Elizabeth  his 
wife  should  depart  this  life  before  he,  she,  or  they  should  respectively 
have  attained  a  vested  interest  in  his,  her,  or  their  share  or  respective 
shares  of  the  trust  premises  by  virtue  of  the  trusts  aforesaid,  or  any 
appointment  to  be  made  in  pursuance  of  any  of  the  powers  therein-be- 
tbre  contained,  and  there  should  not  be  any  such  direction  or  appoint* 
fnent  as  aforesaid,  contrary  to  the  tenor  and  effect  of  the  present  proviso, 
then,  as  well  the  original  share  or  shares  of  him,  her,  or  them  so  dying, 
as  the  share  or  shares  which  should  have  survived  or  accrued  to  him, 
her^  or  them  respectively,  by  virtue  of  this  proviso,  of  and  in  the  said 
.bank  annuities  and  the  interest,  dividends,  and  annual  produce  thereof, 
or  so  much  thereof  as  should  not  have  been  applied  for  his,  her,  or  their 
maintenance  or  advancement,  in  pursuance  of  the  poweis  thereinafter 
contained  for  those  purposes,  should,  from  time  to  time,  go  and  accrue 
to  the  survivor  or  survivors  of  the  said  children,  and  the  executors, 
administrators,  or  assigns  of  such  of  them  (if  any)  as  should  be  then 
dead,  having  first  acquired  a  vested  interest  or  interests  in  his,  her,  or 
their  original  share  or  shares,  and  should  be  equally  divided  between  or 
amongst  such  survivor  orsurvivors,  and  the  representatives  of  such  of 
them  (if  any)  as  should  be  then  so  dead,  share  and  share  alike,  such 
representatives  taking  only  the  share  and  shares  which  such  deceased 
child  or  children  would  have  taken,  if  living,  and  all  such  surviving  or 
accruing  share  or  shares  should  become  vested  in  and  be  payable  or  trans- 
ferable to  the  person  or  persons  W/hoshould  become  enthled  to  the  same 
respectively  as  aforesaid,  at  such  ages,  days  and  times  as  were  thereby 
provided  and  declared  touching  or  concerning  his,  her,  or  their  original 
share  or  shares,  or  as  near  thereto  as  the  death  of  parties  would  admit 
of:  but  in  case  there  should  be  no  child  of  Luke  Booker  on  the  body  of 
the  said  Elizabeth  his  wife  to  be  begotten,  or  in  case  there  should  be  any 
such  child  or  children,  and  none  of  them  should  live  to  attain  a  vested 
interest  in  the  trust  premises,  the  said  Ranken  and  Evans^  and  the  sur- 
vivor of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  from  and  immediately  after  the  decease  of  Luke  Booker  and 
Blizabeth  his  wife,  and  such  failure  of  their  children  as  aforesaid,  wens 
to  stand  possessed  of  the  said  10001.  bank  annuities,  and  the  interest,      ! 
dividends,  and  annual  produce  thereof,  or  so  much  thereof  as  should  not 
have  been  applied  for  maintenance  or  advancement,  and  as  should  not 
have  become  vested  in  any  such  child  or  children,  in  trust  for  such  per- 
son or  persons,  in  such  parts,  &c  as  the  said  Elizabeth  Booker,  by  any      ^ 
deed  or  deeds,  instrument  or  instruments  in  writing,  &c,  or  by  her  last      ' 
will,  &e.,  should?  notwithstanding  her  then  present  or  any  future  covert-      | 
ure,  direct,  limit,  or  appoint;  and  in  default  of  such  last-mentioned 
direction,  limitation,  or  appointment,  uid  as  to  so  much  of  the  trust  pre- 
mises to  which  no  such  direction^  limitation,  or  appointment  should 
extend,  ia  trust  for  such  person  or  persons  as  shottldi  at  the  decease  of      < 
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rhe  said  EUzabeth  Booker,  be  her  next  of  kin  by  blood,  and  would,  under 
dbe  slatnfes  made  for  distribution  of  intestates'  effects,  be  entitled  to  her 
peraonal  estate,  in  case  she  had  died  a  widow  and  intestate.    The  next 
proTiao  dedar^,  that  in  case  there  should  be  any  child  or  children  of 
Luke  Booker  on  the  body  of  Elizabeth  his  wife  to  be  begotten,  living  at 
tbe  time  of  the  decease  of  the  survivor  of  them,  Luke  Booker  and  Eliza- 
beth his  wife,  inrhose  share  or  respective  shares  of  and  in  the  said  trust 
premises  shoald  not  then  have  become  vested,  and  there  should  not  be 
loy  such  direction  or  appointment  as  aforesaid  to  the  contrary,  it  should 
be  iawfui  for  Ranken  and  Evans,  or  the  survivor  of  them,  or  the  execu- 
tors^ administrators,  or  assigns  of  such  survivor,  from  and  after  the 
dacMse  of  tbe  survivor  of  them, J^uke  Booker  and  Elizabeth  bis  wife, 
to  pay  and  apply  the  income  or  annual  produce  of  the  expeetant  or 
apparent  share  or  respective  shares  for  the  time  being  of  such  child  or 
childiea  of  and  in  the  said  trust  premises,  or  so  much  thereof  as  they, 
Bankea  and  Evans,  or  the  survivor  of  them,  or  the  executors,  adminis- 
tEavwa,  Of  assigns  of  such  survivor,  should,  in  their  or  his  discretion, 
lluakpniper,  for  or  towards  the  support,  maintenance,  and  eduoation  of 
sadi  diid  or  children  respectively,  until  such  his,  her,  or  their  share  or 
R^netive  shares  should  become  vested,  or  he,  she,  or  they  respectively 
sfeMid  previously  die;  and  if  in  any  one  year  the  trustees  or  trustee  for 
ike  time  being  should  not  pay  or  apply  for  the  maintenance,  support,  and 
edoeation  of  any  one  or  more  of  the  said  children  the  whole  of  the  in- 
eomt  or  annnal  prodnoe  of  the  said  expectant  or  apparent  share,  for 
the  time  being,  of  such  child  or  children  respectively,  then  that  so  much 
of  such  income  or  annnal  produce  as  should  not  have  been  so  applied 
as  aioiesaid,  should  accumulate  and  go  in  augmentation  of,  and  be  paid, 
isnignod,  and  transferred  at  the  same  time  and  together  with  the  origi- 
aal  riiare  or  diares  of  such  child  or  children  respectively,  and  be  subject 
to  sQeh  benefit  of  survivorship  or  accruer,  and  other  limitations,  as  were 
tbneinbefore  contained  respecting  such  original  share  or  shares;  yet  so^ 
nevertheless,  that  it  should  be  lawful  for  the  said  trustees  or  trustee  for 
the  lime  being,  to  apply  the  surplus  and  savings  of  the  income  of  the 
share  or  shares  of  every  or  any  such  child,  in  any  one  or  more  preced- 
iag  year  or  years,  for  and  towards  and  in  increase  of  his  or  her  mainte- 
DSBce  to  any  succeeding  year  or  years.    It  was  also  declared,  that  it 
sfaoaU  be  lawful  to  and  for  Ranken  and  Evans,  or  the  survivor  of  them, 
or  fhe  executors,  administrators  or  assigns  of  such  survivor,  at  any  time 
or  tioies  during  tbe  lifetime  of  Luke  Booker  and  Elizabeth  his  wife,  or 
the  snrvivor  of  them,  with  the  consent  in  writing  of  them  or  the  sur- 
vivor of  them,  and  after  the  decease  of  such  survivor,  at  the  discretion 
of  the  said  trustees  or  trustee  for  the  time  being,  incase  there  should  not 
be  any  such  direction  or  appointment. as  aforesaid,  contrary  to  the  tenor 
lod  effect  of  the  present  proviso,  to  sell,  assign,  and  transfer  any  part, 
hot  exceeding'one  moiety,  of  the  appointed  expectant  or  apparent  share 
or  shares,  for  tbe  time  being,  of  such  of  the  said  children  of  the  said 
BBfriage  as  should  be  a  son  or  sons,  of  or  in  the  said  trust  premises,  and 
to  apply  the  moneys  to  be  produced  by  every  such  sale  or  transfer  in 
the  placing  or  putting  him  or  them,  whose  share  or  shares  should  be  so 
io  part  sold  or  transferred,  in  or  to  any  business,  profession  or  employ- 
maUy  or  in  the  purchasing  of  any  commission  or  commissions  in  the 
imy  or  otherwise,  for  his  or  their  respective  preferment  or  advance- 
in  tbe  world,  notwithstanding  his  or  their  share  or  respective  shares 
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of  and  in  the  said  mist  premises^  should  not  then  hare  beeome  vested 
or  payable  or  transferable  as  aforesaid."  Clauses  follawed,  giving 
powers  to  sell  the  1000/.  stock,  to  lay  it  out  on  other  securities,  to  vary 
these  securities  from  time  to  time,  and  to  lay  out  the  money  in  the  pur- 
diase  of  freehold  or  copyhold  lands.  The  policy  of  assurance,  too,  was 
assigned  to  Ranken  and  Evans,  who  were  to  stand  possessed  of  all  sums 
of  money  which  should  be  received  in  respect  of  it,  and  the  securities 
in  which  they  might  be  inveisted,  on  the  same  trusts  and  eiibjeet  to  the 
same  provisos  and  powers  as  were  expressed  concerning  the  lOOOil 
stock:  and  Dr.  Booker  covenanted  to  keep  the  policy  on  foot  at  his  own 
costs. 

The  indenture  then  recited  that,  upon  the  treaty  for  the  marriage,  it 
was  agreed  that  Lord  Milford  should  enter  into  a  covenant  for  payment 
of  the  sum  of  4000/.  within  six  calendar  months  next  after  his  decease, 
lo  trustees  for  the  benefit  of  Luke  Booker  and  Elizabeth  his  wife  and 
their  children,  and  with  such  limitations  over  as  were  therein-before 
mentioned:  and  accordingly  Lord  Milford  for  himself,  his  heirs,  execu- 
tors, and  administrators,  covenanted  with  Banken  and  Evans,  their 
executors,  administrators,  and  assigns,  that  the  heirs,  executors,  or 
administrators  of  him  Lord  Milford  would,  within  six  calendar  months 
next  after  his  decease,  pay  or  cause  to  be  paid  unto  R^inken  and  Evans, 
or  the  survivor  of  them,  or  the  executors,  administrators,  or  assigns  of 
such  survivor,  or  the  trustee  or  trustees  for  the  time  being  acting  in  the 
execution  of  the  said  indenture,  the  principal  sum  of  4000/.  but  without 
any  interest  for  the  same:    And  it  wets  declared  that  Ranken  and 
Evans,  their  executors,  administrators,  or  assigns,  or  others  the  trustee 
or  trustees  for  the  time  being,  should  stand  possessed  of  and  interested 
in  the  said  principal  sum  of  4,000/.  upon  trust  that  they  should  lay  oat 
and  invest  the  same  in  or  upon  the  public  stocks  or  funds  of  Great  Bri- 
tain,  or  upon  government  or  real  securities  in  England  or  Wales,  and 
should  from  time  to  time  sell,  transfer,  alter,  vary,  and  transpose  the 
same  stocks,  funds,  or  securities  in,  to,  or  for  others  of  the  same  or  a 
similar  nature  as  to  them  or  him  should  seem  expedient;  yet  so  that  no 
such  investments,  sale,  alterations,  or  transpositions,  should  be  made 
during  the  lifetime  of  the  said  Luke  Booker,  and  Elizabeth  his  wife,  or 
the  survivor  of  them,  without  their  or  his  consent  or  approbation  in 
writing;  and  that  the  said  trustee  or  trustees  for  the  time  being  should 
stand  and  be  possessed  of  and  interested  in  the  last  mentioned  stocks, 
funds,  and  securities,  and  the  interest,  dividends,  and  annual  produce 
thereof,  upon  and  for  the  same  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  the  same  powers,  provisos,  declarations,  and  restric- 
tions, as  were  therein-before  expressed,  declared,  and  contained  of  and 
concerning  the  said  sum  of  1000/.  bank  three  per  cent  consolidated 
annuities,  and  the  interest,  dividends,  and  annual  produce  thereof,  or 
such  and  so  many  of  them  as  should  be  then  subsisting  undetermined  or 
capable  of  taking  effect. 

After  the  marriage  of  Dr.  Booker  and  Elizabeth  (xrant^  but  before  the 
execution  of  the  settlement,  Lord  Milford  had  made  his  will,  dated  on 
the  2l8t  of  January  1620,  which  was  partly  in  the  following  Words:— 

« I  give  and  bequeath  unto  my  friends,  James  Ackland,  of  Amroth 
House  in  the  said  county  of  Pembroke,  Esq.,  and  John  Hensleigh  Allen, 
of  Cressley  in  the  same  county,  Esq.,  their  executors  and  administrators, 
the  sum  of  4000/.  upon  the  trusts,  and  for  the  ends,  intents,  and  par* 


CASES  IN  CHANCERT.  35 

plookfir  v«  JUleii«-^!»Bii8.  ft  Mjlne,  270.] 

and  with^  tmder,  and  sabject  to  the  provisions  and  declarations 

keniiiafter  expressed  and  declared^  of  and  concerning  the  same  (that  is  to 

ny),  upon  tmst,  that  they  the  said  James  Ackland  and  John  Hensleigh 

AUen,  or  the  survivor  of  them,  or  the  executors  and  administrators  of 

such  sarvivor,  do  and  shall,  immediately  after  my  decease,  lay  out  and 

iDTest  the  same  sum  of  4000/.  in  their  or  his  names  or  name,  in  the  pur- 

dme  of  some  of  the  parliamentary  stocks  or  public  funds  of  Great 

Britain,  faein^  of  a  permanent  nature  and  not  of  a  limited  period,  or  at 

hlerest  upon  real  securities  in  England  or  Wales,  and  also  do  and  shall 

froa  time  to  time  alter,  vary,  and  transpose,  all  or  any  of  such  stocks, 

faodsyor  securities  as  they  or  he  shall  think  fit;  with  powers  for  the 

■id  trustee  or  trustees,  for  the  aforesaid  purposes  or  any  of  them,  to 

^TB  complete  acquittances  and  discharges  in  writing,  to  any  person 

OK  posons  paying,  or  discharging,  or  purchasing  any  of  the  aforesaid 

iraa  moneys,  stocks,  funds,  and  securities;  and  upon  further  trust,  that 

ihsy^said  lames  Ackland  and  John  Hensleigh  Allen,  or  the  survivor 

eC  ten,  or  the  executors  or  administrators  of  such  survivor,  do  and 

ihi&ydaiB^  tlie  life  of  my  relative  Elizabetji  Booker,  the  wife  of  the 

Ber.  Luke  Booker,  Doctor  of  Divinity,  Rector  of  Dudley  in  the  county 

of  Wbreester,  and  the  daughter  of  my  kinswoman  Maria  Phillipa  6wy- 

lher,rife  of  the  Rev.  Henry  Gwyther,  curate  of  Westbury  in  the  county 

of  Wills,  by  her  first  husband,  John  Grant,  Esq.,  deceased,  pay  the  in- 

dividends,  and  annual  produce  of  the  said  stocks,  funds,  and  se- 

nnto  such  person  or  persons,  and  for  such  intents  and  purposes 

as  the  said  Elizabeth  Booker,  by  any  writing  to  be  signed  with  her  owb 

faaad,  fbaXl,  notwithstanding  her  present  or  any  future  coverture,  from 

to  time  direct  or  appoint;  and  until  and  in  default  of  any  such  di- 

or  appointment,  into  her  own  proper  hands  for  her  own  sole  and 

benefit,  independently  of,  and  free  from  the  debts,  control,  or 

iBteifcience  of  the  said  Luke  Booker,  or  any  future  husband  with  whom 

she  may  intermarry:  atid  I  will  and  declare  that  the  receipts  of  the  said 

E&sabeth  Booker,  or  of  such  other  person  or  persons  as  she  shall  or  may 

from  time  to  time  direct  or  appoint  as  aforesaid,  shall,  notwithstanding 

her  preaeot  or  any  future  coverture,  and  whether  she  be  covert  or  sole, 

be  good  and  actual  releases  and  discbarges  for  the  same,  or  so  much 

thsKof  as  in  sach  receipts  shall  be  expressed  to  have  been  received;  and 

firom  and  immediately  after  the  decease  of  the  said  Elizabeth  Booker^ 

upon  tmst,  that  they  the  said  trustee  or  trustees  do  and  shall  pay  and 

annsfer  the  said  principal  money,  stocks,  funds,  and  securities,  unto  all 

and  every  the  child  or  diildren  of  the  body  of  the  said  Elizabeth  Booker 

iawfioliy  begotten  or  to  be  begotten,  equally  to  be  divided  between  or 

them,  share  and  share  alike,  if  there  shall  be  more  than  one, 

if  there  shall  be  but  one  such  child,  the  whole  to  be  paid  Or  trans- 

to  such  diild  or  children  at  the  times  or  time  and  in  manner  fol- 

(that  is  to  say),  the  share  or  shares  of  such  of  them  as  shall  be  a 

or  SODS  to  become  vested  in  him  or  them  respectively  on  his  or  their 

sttaioiDg  the  age  of  twenty-one  years,  and  to  be  paid  or  transferred  to 

faim  or  Uiem  on  his  or  her  attaining  that  age,  if  the  same  should  happen 

sAer  the  decease  of  the  said  Elizabeth  Booker,  but  if  in  her  lifetime, 

to  be  paid  to  bint  or  them  immediately  after  her  death,  and  the 

or  sfaaM  of  such  of  the  said  child  or  children  as  shall  be  a  daughter 

or  daughters  to  become  vested  in  her  or  them  respectively,  when  she  or 

ibey  shall  lespectirely  attam  the  age  of  twenty-one  years,  or  be  married. 
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which  shall  first  happen,  and  to  be  paid  or  transferred  to  her  or  them 
respectively,  when  she  or  they  respectively  shall  attain  the  same  age  or 
be  married,  if  the  same  shall  happen  after  the  decease  of  the  said  Eliza- 
beth Booker,  but  if  in  her  lifetime,  then  immediately  upon  her  death: 
provided  always,  and  I  do  hereby  declare  my  will  to  be,  that  if  one  or 
more  of  such  child  or  children  shall  depart  this  life,  before  he,  she,  or 
they  shall  attain  a  vested  interest  in  the  said  trust  moneys,  stocks,  funds, 
or  securities  by  virtue  of  this  my  will,  then  the  share  or  shares  of  him, 
her,  and  them  so  dying,  shall  go  and  accrue  to  the  survivor  or  survivors, 
or  other  or  others  of  such  children,  and  be  equally  divided  amongst  them, 
if  more  than  one,share  and  share  alike,  as  the  same  shall  become  vested, 
payable,  and  transferable,  at  the  same  days  i^nd  times  as  are  herein- 
before mentioned  with  respect  to  his,  her,  and  their  original  share  or 
shares  of  the  said  trust  moneys,  stocks,  funds,  or  securities;  and  in  case 
of  the  death  of  any  other  of  such  children,  before  such  accruing  or  sur- 
viving share  or  shares  shall  become  vested  as  aforesaid,  then  every  such 
accruing  and  surviving  part  or  share  shall  be  again  subject  and  liable  to 
such  right,  chance,  contingency,  or  condition  of  accruer,  to  and  amongst 
the  survivor  or  survivors  and  other  or  others  of  the  said  children  as 
hereinbefore  is  provided  touching  the  same  original  share  or  shares 
thereof:  and  upon  further  trust  that  any  such  trustee  or  trustees  do  and 
shall  after  the  decease  of  the  said  Elizabeth  Booker  pay  and  apply  the 
dividends  and  interest  of  the  share  or  shares  of  such  of  the  said  children 
as  shall  not  have  acquired  a  vested  interest  in  the  said  trust  moneys, 
stocks,  funds,  or  securities,  for  and  towards  his,  her,  or  their  maintenance 
and  education  respectively,  until  the  same  respectively  shall  beconie 
payable:  and  in  case  there  shall  be  no  child  of  the  body  of  the  said 
Elizabeth  Booker  lawfully  begotten,  or,  there  being  one  or  more  such 
child  or  children,  all  of  them  shall  happen  to  die  without  having  at- 
tained a  vested  interest  or  vested  interests  in  the  said  trust  moneys, 
stocks,  funds,  and  securities,  under  the  trusts  aforesaid,  then  and  in  such 
case  it  is  my  will  that  they  the  said  James  Ackland  and  John  Hensleigh 
Allen  or  the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor  do  and  shall,  immediately  after  the  decease  of  the  survivor  of 
the  said  Elizabeth  Booker  and  such  child  or  children,  pay  the  interest, 
dividends,  and  annual  produce  of  the  said  trust  moneys,  stocks,  funds, 
and  securities,  unto  the  said  Maria  Phillipa  Gwyther  and  her  assigns 
for  and  during  her  life,  for  her  and  their  own  use  and  benefit;  and  from 
and  immediately  after  the  decease  of  the  said  Maria  Phillipa  Gwyther, 
to  Maria  Phillipa,  the  daughter  of  the  said  Maria  Phillipa  Gwyther  by 
the  said  Henry  Gwyther,  until  she  shall  attain  the  age  of  twenty-one 
years,  or  be  married,  and  when  she  shall  attain  that  age  or  be  married, 
do  and  shall  pay  and  transfer  the  whole  of  the  said  trust  moneys,  stocks, 
funds,  and  securities,  unto  the  said  Maria  Phillipa  Gwyther,  her  exe- 
cutors, administrators,  and  assigns,  for  her  own  absolute  use  and  benefit: 
but  in  case  the  said  Maria  Phillipa  Gwyther  shall  die,  before  she  shall 
attain  the  age  of  twenty-one  years  or  be  married,  then  my  will  is  that 
the  whole  of  the  said  principal  moneys,  stocks,  funds,  and  securities,  shall 
go  to  my  executors  hereinafter  named  upon  the  like  trusts,  and  for  the 
like  ends,  intents,  and  purposes,  as  are  hereinafter  declared  with  respect 
to  the  residue  of  my  personal  estate.^'  He  appointed  James  Ackland 
and  John  Hensleigh  Allen  his  executors. 
In  September,  I8j20,  Lord  Milford  made  a  codicil  to  his  will)  giving  a 
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onall  tniniily;  and  in  October  1820,  another  codicil,  giving  another  small 
anoQttjr.  James  Ackiand  having  died,  his  lordship  made  a  third  codicil, 
dated  iheSSth  of  July  IS21.  After  mentioning  the  death  of  Ackiand, 
acd  expressing  his  desire  to  appoint  John  PhiMips  Adams  a  trustee  and 
eieeotor  in  his  stead,  and  to  give  another  legacy  in  addition  to  those 
giren  by  his  will,  he,  by  this  codicil,  which  he  directed  to  be  taken  as 
part  of  bis  vill,  appointed  John  Phillips  Adams  to  be  a  trustee  in  con- 
jnnctiofl  with  Hensleigh;  and,  for  further  efiectaating  his  said  desire,  he 
** gave,  devised,  and  bequeathed  onto  the  said  John  Phillips  Adams  and 
John  Hensleigh  Allen,  their  heirs,  executors,  administrators,  and  assigns 
ftsp€ctively,  all  and  singular  so  much  and  such  part  of  his  real  and  per- 
sonal estate  as  were  by  his  said  will  given,  devised,  and  bequeathed  unto 
the  said  James  Ackiand  and  John  Hensleigh  Allen,  their  heirs,  execu- 
tors, administrators,  and  assigns  respectively,  to  have,  hold,  receive,  and 
take  the  same  nnto  and  by  the  said  John  Phillips  Adams  and  John  Hens- 
leigh AUeo,  their  heirs,  executors,  administrators,  and  assigns  respec- 
^v^y,fer  and  during  the  like  estates  and  interests,  in  the  like  manner, 
^apoii,aDd  for  the  like,  uses,  trusts,  interests,  and  purposes,  and  with, 

tfflder.ffld  subject  to  the  like  powers,  provisos,  conditions,  declarations, 

<od  ajreeoients  as  were  in  and  by  his  said  will  given,  devised,  be- 
l^tbed,  limited,  directed,  expressed,  declared,  and  contained  of  and 
cotKerniRg  the  same  parts  of  his  said  real  and  personal  estates  so  there- 
in girea,  devised*  and  bequeathed  unto  the  said  James  Ackiand  and 
^oho  Hensleigh  Allen,  their  heirs,  executors,  administrators,  and  assigns 
''spectirely  as  aforesaid."  The  testator  then  gave,  devised,  and  be- 
qoeathed  anio  the  said  John  Phillips  Adams  the  sum  of  100/.,  to  be  paid 
^  him  immediately  after  his  decease,  and  nominated,  constituted,  and 
appointed  the  said  John  Phillips  Adams  and  John  Hensleigh  Allen  exe- 
«ttoRof  his  said  will  and  of  that  his  said  codicil,  upon  the  trust  afore- 
^;  and  be  thereby  <<  ratified  and  confirmed  his  said  will,  and  alt 
devises  and  bequests,  matters  and  things  therein  mentioned  and  con- 
liinedjand  not  thereby  and  therein  revoked,  altered,  or  varied." 

Ii>nl  Milford,  on  the  14th  of  October  1802,  made  a  fourth  codicil, 
nothing  three  small  legacies. 

l«d  Milford  died  on  the  28th  of  November  1823;  Mrs.  Booker  died 
in  Jaoosry  1826,  leaving  her  husband  and  four  infant  children  her 
wrriiing. 

Tbe  bill  was  filed  by  the  children  of  Dr^  and  Mrs.  Booker  for  the  pur- 
pose of  asserting  their  title  to  the  benefits  given  them  by  Lord  Milford's 
vii))in  addition  to  the  provisions  made  for  them  by  his  covenant  in  the 
^ttiement  The  bill  charged  that  it  was  the  meaning  and  intention  of 
I^  Milford  that  both  the  sum  of  4000/.  covenanted  by  the  settlement 
to  be  paid,  and  also  the  sum  of  4000/.  bequeathed  by  his  will,  should 
Q?oa  his  decease  become  payable  for  the  benefit  of  Elizabeth  Booker 
^i<l  her  issue;  that  Elizabeth  Booker  was  his  near  kinswoman  and  rela- 
^^^1  that  Lord  Milford  was  a  single  man,  and  never  had  any  family  of 
his  own;  that  he  had  adopted,  brought  up,  and  educated  Elizabeth 
^wker  from  her  infancy  at  his  own  expense;  that  he  always  acted  to- 
^nbber  as  a  parent,  and  on  all  occasions  expressed  himself  as  being 
Koeh  attached  to  her,  and  anxious  for  her  advancement  and  welfare  in 
il^e  world;  and  that,  from  the  time  of  the  marriage  down  to  his  death, 
^-^  lordship  had  paid  to  Dr.  Booker,  by  way  of  bounty  and  in  order  to 
*>ist  m  the  support  of  bis  wife  and  family,  an  annual  allowance  of 
Vou  XIIL— 5 
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200/.  The  prayer  was,  that  it  might  be  declared  that  the  persona!  estate 
and  effects  of  Lord  Milford  were  liable  to  the  payment  of  the  principal 
sum  of  4000/.  covenanted  by  the  indenture  of  settlement  to  be  paid  by 
him,  with  interest  from  the  end  of  six  months  after  his  decease,  and  also 
to  the  payment  of  the  legacy  of  4000/.  with  interest,  to  be  computed 
from  the  end  of  twelve  months  after  his  decease. 

Sir  Richard  Phillips  Bulkeley  Phillips,  the  residuary  legatee  of  Lord 
Milford,  and  brother  of  Mrs.  Booker,  by  his  answer  admitted  that  Lord 
Milford  had  contributed  to  her  maintenance  and  education  in  the  manner 
already  mentioned;  that  he  had  shown  her  the  regard  usual  among  rela- 
tions; and  that  she  had  been  an  occasional  visitor  at  his  house.  He  then 
said,  <<  that  it  was  not  true  that  Lord  Milford  did  adopt,  bring  up,  and 
educate  Elizabeth  Booker  from  her  infancy  at  his  own  expense,  or  other* 
wise  than  as  aforesaid;  or  that  Lord  Milford  did  stand  towards  Eliza- 
beth Booker  in  the  place  and  situation  of  a  father,  or  that  he  professed 
and  expressed  or  showed  in  any  manner,  further  or  otherwise  than  as 
aforesaid,  great  interest  or  regard  for  her  or  for  her  advancement  and 
welfare  in  the  world." 

According  to  the  evidence,  Lord  Milford  had  contributed  regularly  to 
the  maintenance  and  education  of  Mrs.  Booker  before  her  marriage,  and 
was  consulted  as  to  the  mode  of  bringing  her  up;  and  she  was  frequently 
at  his  house  as  a  visitor.  About  the  time  when  she  came  of  age,  a  pro- 
posal of  marriage  was  made  to  her  by  a  Mr.  Untbank,  and  upon  that 
occasion  she  applied  to  Lord  Milford  for  his  consent  to  the  match.  Lord 
Milford  approving  of  the  marriage,  authorized  his  solicitor  to  communi- 
eate  to  the  father  of  the  intended  husband,  that  the  provision,  which  he 
meant  to  make  for  Miss  Grant,  was  the  sum  of  4000/.  to  be  paid  at  his 
death.  Accordingly  the  father  of  the  intended  husband,  who  was  a 
solicitor,  prepared  a  draft  of  a  settlement;  by  which  the  sum  of  4000/. 
was  to  be  settled  on  Miss  Grant  and  the  intended  husband  and  their 
issue.  This  draft  was  submitted  to  Lord  Milford's  solidtor  for  his 
perusal,  and,  being  approved  by  him,  was  afterwards  engrossed;  but, 
finally,  the  marriage  with  Mr.  Unthank  did  not  take  effect. 

In  1815,  another  offer  of  marriage  was  made  to  Miss  Grant,  on  which 
Lord  Milford  was  consulted;  and  communications  took  place  between 
him  and  the  intended  husband  as  to  the  amount  of  the  provision  which 
he  meant  to  make  for  the  lady;  but  this  negotiation, also,  was  ultimately 
broken  off. 

Mr.  Ranken,  in  his  deposition,  after  proving  the  circumstances  con- 
nected with  the  proposal  of  marriage  on  the  part  of  Dr.  Booker,  stated, 
that,  ^  about  the  time  when  Richard  Lord  Milford  did  so  consent  to  concur 
in  such  settlement,  he  expressly  informed  deponent,  and  desired  deponent 
to  inform  the  defendants^  Luke  Booker  and  Elizabeth  his  wife,  that  he 
had  done  so  on  the  recommendation  of  the  deponent  for  their  satisfac- 
tion; and  that  the  provision,  which  he  had  agreed  to  make  by  such 
settlement,  was  in  lieu  of  the  provision  which  he  bad  promised  and 
agreed  to  make  by  his  will  for  the  said  Elizabeth  Booker;  and  that  he, 
deponent,  did  so  expressly  inform  the  defendants,  Luke  Booker  and 
Elizabeth  Booker,  accordingly. 

Mr.  Pemberton  and  Mr.  Wheatley,  for  the  plaintiffs. 
The  presumption  against  double  provisions  coming  from  a  parent  to 
a  childy  is  founded  on  the  principle  that  il  is  the  intentioa  of  the  parent. 
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in  mttkiDg  the  provision,  to  satisfy  the  moral  obligation  he  is  under:  bnt, 
a  stranger  or  eoliaterai  relation  not  being  under  any  such  obligation,  his 
gifts  are  mere  bounty;  there  is  no  measure  by  which  that  bounty  can  be 
limited,  except  the  language  of  the  instruments  by  which  it  takes  effect; 
and  a  legacy  given  by  his  will  would  not  be  deemed  to  be  satisfied  by 
a  settlement  subsequently  made,  even  if  the  two  provisions  were  the 
sanae,  ar  so  similar  as  not  to  be  substantially  different  Shudal  t;.  Jckyll, 
%  Atk.  516,  Powel  v.  Cleaver,  2  Bro.  C.  G.  499,  Brown  v.  Peck,  1  Eden, 
140.  In  the  present  case  the  two  provisions  are  essentially  different. 
Under  the  will,  Dr.  Booker  takes  nothing,  and  Mrs.  Booker  takes  an 
immediate  estate  for  life  to  her  separate  use;  the  settlement  gives  Dr. 
Bodcer  a  life  interest,  and  gives  Mrs.  Booker  nothing  till  after  his  death; 
nnder  the  will,  the  children,  on  the  death  of  their  mother,  become  entitled 
to  the  4000/.  in  equal  shares;  under  the  settlement,  their  interests  are 
postponed  till  the  death  of  their  father,  and  are  subject  to  a  power  of 
appointment.  Even,  therefore,]  f  the  provision  had  come  from  a  parent, 
it  would  be  impossible  to  contend  that^  the  settlement  was  either  a  satis- 
fection  or  an  ademption  of  the  legacy. 

The  parol  evidence  that  the  testator  intended  the  settlement  to  be  a 
satis/aetioD  of  the  legacy,  cannot  be  received;  for  though  such  evidence 
has  been  received  to  support  the  presumption  against  double  portions,  it 
cannot  be  admitted  where  the  presumption  does  not  exist.  If  it  be  said  * 
that  Lord  Milford  is  proved  to  have  placed  himself  in  loco  parentis,  and 
that  parol  evidence  of  his  intention  is  therefore  admissible,  we  deny  that 
parol  evidence  can  be  received  for  the  purpose  of  letting  in  other  parol 
evidence.  The  testimony,  which  is  tendered  here,  is  in  contradiction  to 
the  tenor  of  the  instruments  themselves,  and  to  the  answer  of  the  prin- 
cipal defendant,  who  denies  that  Lord  Milford  did  place  himself  in  the 
situation  of  a  parent  towards  Miss  Grant. 

If  the  settlement  were,  in  itself,  a  satisfaction  or  ademption  of  the  legacy 
given  by  the  prior  will,  the  third  codicil  will  prevent  that  consequence 
from  ensuing.  The  codicil  republishes  the  will;  it  makes  the  will  speak 
from  that  date;  and  it  expressly  ratifies  and  confirms  all  the  bequests 
contained  in  the  will.  In  fact,  therefore.  Lord  Milford  has  by  a  testa- 
mentary instniment,  long  after  the  date  of  the  settlement  and  of  his 
alleged  communication  to  Mr.  Ranken,  bequeathed  to  the  infant  plain- 
tiffs the  legacies  which  they  now  claim:  and  it  must  have  been  the  in- 
tention of  Lord  Milford  that  Mrs.  Booker  and  her  children  should  take 
the  l^acy  as  well  as  the  provision  secured  for  them  by  his  covenant: 
Jackson  i;.  Hurlock,  2  Eden,  S63,  Robinson  v.  Whitley,  9  Yes.  577, 
Horst  V.  Beach,  5  Madd.  351. 

Mr.  Tinney  and  Mr.  Harwood,  for  Dr.  Booker,  supported  the  aigu- 
mentof  the  plaintifis,  and  cited  Debeze  t;.  Mann,  2  Bro.  C.  C.  519, 
Roome  v,  Roome,  3  Atk.  181,  Dundas  v.  Dntens,  1  Yes.  jun.  196,2 
Goz,  235,  and  Hartopp  v.  Hartopp,  17  Yes.  184. 

Mr.  Bickersteth,  for  the  residuary  legatee,  first  insisted  that  Lord 
Milford  was  to  be  considered  as  having  placed  himself  in  loco  parentis 
towards  Miss  Grant,  so  that  the  case  was  to  be  governed  by  the  same 
mles  which  applied  to  parent  and  child. 

Mr*  Pembenon  objected,  that  it  was  not  open  to  the  defendant  to 
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allege  that  Lord  Miifofd  had  placed  himself  in  heo  parentis  towards  the 
lady,  or  to  tender  evidence  on  that  point,  even  if  such  evidence  were  ad- 
missible, because  by  his  answer  he  had  alleged  the  contrary;  and  the 
passage  of  the  answer^  already  referred  to,  was  read  in  support  of  the 
objection. 

Mr.  Bickersteth  answered,  that  the>  bill  alleged  that  Lord  Milford  had 
placed  himself  in  the  relation  of  a  parent  towards  the  lady,  and  that  the 
plaintiffs  could  not  now  be  allowed  to  controvert  their  own  allegation. 
The  passage  of  the  answer,  which  had  been  referred  to,  amounted  to 
no  more  than  this,  that  Lord  Milford  had  not  placed  himself  in  the 
situation  of  a  parent  further  or  otherwise  than  as  appeared  by  the  acts 
and  conduct  therein  mentioned;  but  these  acts  and  conduct  sufficiently 
established  that,  for  the  purposes  of  the  present  question,  he  was  to  be 
CQUsidered  in  loco  parentis. 

The  Master  of  the  Rolls  expressed  his  opinion,  that  the  answer  was 
to  be  taken  as  meaning  no  more  than  that  Lord  Milford  did  not  place 
himself  in  the  situation  of  a  father  otherwise  or  further  than  as  the 
inference  that  he  did  so  might  arise  from  the  facts  admitted  by  the 
defendant. 

Mr.  Bickersteth  and  Mr.  Pole  continued  their  argument  for  the 
residuary  legatee. 

The  relationship  between  Miss  Grant  and  Lord  Milford,  his  pecu- 
niary contributions  towards  her  maintenance  and  education,  and  the 
interest  he  took  in  all  her  concerns,  place  him  towards  her  in  the  relation 
of  a  parent.  Whenever  any  treaty  of  marriage  was  in  agitation,  he 
was  the  first  person  consulted;  it  was  with  him  that  the  husband  and 
the  husband's  relations  communicated  on  the  subject  of  the  portion  he 
meant  to  give  the  lady;  and  it  never  for  one  moment  occurred  to  him 
to  suggest  that  she  was  not  to  derive  a  portion  from  him.  These  are 
matters  which  must  necessarily  be  established  by  parol  evidence;  and 
they  are  completely  established  here.  Lord  Milford  voluntarily  took 
upon  himself  obligations  which  law  or  nature  did  not  impose  upon  him; 
and  he  is  entitled  to  the  benefit  of  all  the  presumptions  which  would 
exist  between  a  parent  and  child.  The  consequence  is,  that  evidence 
may  be  received  that  a  provision  made  by  him  on  the  marriage  of  the 
lady  was  a  satisfaction  of  a  legacy  given  her  by  his  will:  Ex  parte  Fy^t 
18  Ves.  140,  Monck  v,  Monck,  1  Bali  and  Be.  298,  Rosewell  v,  Bennet, 
3  Alk.  77,  Hartopp  v.  Hartopp,  17  Ves.  184.  In  Shudal  v.  Jekyll,  2 
Atk.  516,  parol  evidence  was  received  of  the  testator's  declarations. 
The  evidence  here  shows  beyond  all  doubt  that  Lord  Milford  did  not 
mean  to  make  two  provisions  for  his  relation  and  her  fomily;  and,  on 
the  contrary,  that  the  covenant  was  entered  into  at  their  request  and 
upon  their  importunity,  and  was  a  substitution  for  the  legacy. 

If  the  legacy  given  by  the  will  is  to  be  considered  as  satisfied  by  the 
provision  made  by  the  settlement,  it  is  in  substance  adeemed:  it  ceases 
to  be  an  operative  part  of  the  will,  and  the  subsequent  codicil  cannot 
operate  as, a  new  gift:  Izard  v.  Hurst,  2  Freetn.  224,  2  E!q*  Ca.  Ab. 
769,  Drinkwater  v.  Falconer,  2  Ves.  senv  623,  Crosbie  v,  M'Doual,  4 
Ves.  610.  In  Monck  v,  Monck,  a  legacy,  given  by  a  person  standing  m 
loco  paren(i9f  was  adeemed  or  satisfied  by  a  provision  made  for  him  on 
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Us  raarriage;  and  a  subsequent  codicil,  by  which  the  testator  ^  ratified 
and  confirmed  his  wUl  in  ail  respects/'  was  held  not  snfficient  to  set  up 
the  bequest. 

Mr.  Pemberton,  in  reply. 

In  Harst  v.  Beach,  the  language  of  the  court  was  this:  <' Where  the 

coart  raises  the  presamption  against  the  intention  of  a  double  gift,  by 

reason  chat  the  sums  and  the  motive  are  the  same  in  both  instruments, 

it  will  receive  evidence  that  the  testator  actually  intended  the  donble 

gift  he  has  expressed.    In  like  manner,  evidence  is  received  to  repel  the 

presacaption  raised  against  an  executor's  title  to  the  residue,  from  the 

circumstance  of  a  legacy  given  to  him;  and  to  repel  the  presumption 

that  a  portion  is  satisfied  by  a  legacy.    In  all  these  cases  the  evidence 

is  received  in  support  of  the  apparent  effect  of  the  instrument,  and  not 

against  it.     I  am  of  opinion,  therefore,  that  such  evidence  cannot  be 

received  without  breaking  in  upon  the  primary  rule,  that  parol  evidence 

is  not  admissible  against  the  expressed  effect  of  a  written  instrument." 

6  Madd.  360.    Here  the  parol  evidence  is  tendered  to  counteract  what 

would  be  the  effect  of  the  will  and  settlement,  if  these  two  instruments 

were  construed  without  reference  to  anything  not  contained  in  them. 

In  ex  parte  Pye,  Lord  Eldon,  speaking  of  the  doctrine  that  a  legacy 
might  be  satisfied  by  a  portion;  says,  18  Ves.  151,  ^'  The  court  seems,  in 
the  older  cases,  to  have  met  with  some  difficulty  in  determining  whether 
this  rule  should  be  confined  to  those  who  stood  in  the  actual  relation  of 
parent  and  child;  and*  it  has  accordingly  been  urged  in  argument,  but 
not  supported  by  decision,  except  where  accounted  for  by  evidence  of 
declarations,  that  the  court  have  said,  they  did  not  mean  to  confine  this 
doctrine  to  persons  standing  in  that  actual  relation;  but  perhaps  it  might 
apply  to  a  person  placing  himself  in  loco  parentis,  undertaking  the  care 
of  an  orphan:  but  what  is  to  be  the  evidence  of  that,  whether  written  evi- 
dence in  the  will  and  settlement,  or  the  conduct  observed  at  the  mar- 
riage, or  to  be  derived  from  mere  declarations,  is  left  so  much  afloat, 
that  there  is  considerable  difficulty  in  making  a  judicial  decision  upon 
if  The  evidence  which  is  here  offered,  to  prove  that  Lord  Milford 
placed  himself  in  lace  parenitSj  does  not  come  within  even  any  of  the 
classes  to  which  Lord  Eldon  refers  in  language  implying  anything  rather 
than  a  sanction  of  their  admissibility. 

Lord  Hardwicke,  in  Shndal  v.  Jekyll,  has  stated  what  circnmstances 
must  concur,  to  bring  bounty  proceeding  from  a  collateral  relation  with- 
in the  rule  against  double  portions.  '^  This  court,''  says  his  lordship, 
2  Atk.  518,  *'  leans  strongly  against  double  portions  or  double  provi- 
sions; and  whether  the  portion  given  in  the  lifetime  is  less  or  not,  is  no 
ways  material:  but  all  these  cases  differ  extremely  from  a  bounty  given 
by  a  remote  relation;  though  I  will  not  say  but  there  may  be  cases  be- 
tween collateral  relations  which  would  be  considered  as  an  ademption; 
for  suppose  a  child  to  be  an  orphan,  without  father  or  mother,  under 
the  eaxe  of  a  collateral  relation,  who  by  his  will  gives  her  a  legacy,  and 
expresses  it  to  be  for  her  portion,  and  afterwards  makes  a  provision  for 
her  in  his  lifetime,  I  should  be  inclined  to  think  this  an  ademption.  But 
in  the  present  case,  the  plaintiff's  father  is  living;  and  a  collateral  rela- 
tion only,  her  great  uncle,  gives  her  a  general  legacy.  Now,  I  do  not 
know  any  case  where  soch  a  relation's  giving  a  general  legacy,  and 
aAwwards  advancing  the  same  person  in  bis  lifetime^  has  been  held  to 

5* 


4»  CONDISNSED  ENGLISH 

[Booker  o.  Allo».--4l  R«8.  &  If ylM«  flTO*] 

be  a  satisfiu^ion,  and  therefore  differs  from  the  cases  of  fathers  or  grand- 
fathers standing  in  loco  parentis.**  Thus,  before  a  testator  can  be  con- 
sidered as  placing  himself  in  loco  parentis^  the  object  of  his  bounty 
must  be  an  orphan,  without  father  or  mother;  secondly,  he  must  have 
taken  the  individual  under  his  care;  and  thirdly,  the  legacy  must  be  ex- 
pressed by  the  will  to  be  by  way  of  portion.  In  Monck  v.  Monck,  1 
Ball  &  Be.  1298,  every  one  of  these  three  cireumstancee  existed. 

Supposing  it  to  be  established  or  assumed  ihat  Lord  Milford  was  in 
loco  parentis  towards  the  lady,  there  is  neither  principle  nor  authority 
for  receiving  his  communications  made  either  directly  or  indirectly  to 
Mr.  Ranken,  as  evidence  to  vary  the  rights  of  Mrs.  Booker's  childrea 
under  the  will  and  the  settlement. 

Even  between  parent  and  child,  an  advancement  or  settlement  upon 
marriage  cannot  be  considered  an  ademption  or  satisfaction  of  a  legacy, 
unless  the  two  gifts  be  substantially  the  same;  they  must  be  to  the  same 
individuals,  for  the  same  purposes,  and  with  limitations  or  modifications 
not  essentially  different.  Here  the  two  gifts  are  totally  dissimilar.  How 
could  an  interest  limited  to  Mrs.  Booker  after  the  death  of  her  husband 
be  a  satisfaction  of  the  immediate  life  interest  which  the  will  gave  her 
to  her  separate  use?  The  fund  comprised  in  the  settlement  may  be  ap- 
pointed to  one  of  the  children;  how  could  the  benefits  taken  by  that  one 
chiki  be  a  satisfaction  and  ademption  of  the  vested  and  indefeasable  inte- 
rests which  each  of  the  other  children,  upon  attaining  twenty-one,  took 
in  their  respective  shares  of  the  money  given  by  the  will,  unless  it  is  to 
be  held  that  a  legacy  given  to  one  person  may  be  satisfied  by  a  provi- 
sion made  for  another?  If  the  legacy  is  to  be  considered  as  satisfied,  it 
must  be  satisfied  in  toto;  then  supposing  all  the  children  to  die  under 
twenty-one,  what  becomes  of  the  interests  of  Mrs.  Gwyther  and  her 
daughter  under  the  ultimate  limitation  over?  Their  rights  cannot  be 
adeemed  by  a  settlement  in  which  their  names  are  not  mentioned;  and 
if  the  legacy  is  to  exist  for  one  purpose,  it  must  remain  a  valid  bequest 
for  all. 

February  28. — The  Master  of  the  Rolls. — On  the  dd  of  Novem- 
ber 1818,  a  marriage  was  had  between  Dr.  Booker,  one  of  the  defend- 
ants, and  Miss  Elizabeth  Grant,  his  late  wife.  Miss  Grant  was  a  cousin 
and  one  of  the  nearest  relations  of  the  late  Lord  Milford,  who  died  un- 
married and  without  issue;  and  her  brother,  the  defendant  Sir  Richard 
Phillips,  was  the  devisee  of  his  great  estates.  The  father  of  Miss  Grant 
died,  leaving  his  family  wholly  unprovided  for.  Miss  Grant's  mother 
survived  the  father;  but  after  the  death  of  the  father  Miss  Grant  resided, 
not  with  her  mother,  but  with  one  of  her  aunts  until  her  marriage;  and 
daring  the  life  of  her  grandfather,  she  was  maintained  and  educated  at 
the  joint  expense  of  her  grandfather  and  Lord  Milford.  The  grand- 
father also  died  m  her  infancy  and  left  her  one-third  of  his  residuary 
estate,  which  amounted  to  the  sum  of  ISOO/.,  and  after  the  death  of  the 
grandfather,  Lord  Milford  made  her  an  annual  allowance,  by  which  and 
the  income  of  1500/.  she  was  maintained  and  educated.  Her  annts 
from  time  to  time  consulted  Lord  Milford  as  to  the  plan  of  her  education, 
and  Miss  Grant  occasionally  visited  Lord  Milford.  About  the  time  of 
her  coming  of  age,  a  proposal  of  marriage  was  made  to  her  by  a  Mr. 
Unthank;  and  upon  that  occasion  Miss  Grant  applied  to  Lord  Milford 
for  bis  consent  to  the  marriage.    Lord  Milford^  approving  of  the  mar- 
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nafty  anthoroed  his  solicitor  to  comoiuiiicate  to  the  father  of  the  intended 
Lnsbaixi,  that  the  provbion,  which  he  meant  to  make  for  Miss  Grant, 
was  the  sam  of  4000/.  to  be  paid  at  his  death;  and  a  draft  of  a  settie- 
Bwot  was  Iq  consequence  prepared  by  the  father  of  the  intended  hnsr 
baod^  who  was  a  solicitor,  and  was  submitted  to  Lord  Milford's  solicitor 
for  his  perosal.  Being  approved  by  him,  it  was  afterwards  engrossed; 
and  by  it  the  sum  of  4000/.  was  to  be  settled  on  Miss  Grant  and  the 
intended  husband  and  their  issue;  but  the  marriage  with  Mr.  Unthank 
did  not  take  effect. 

The  offer  of  marriage,  made  by  Dr.  Booker  to  Miss  Grant,  was  by  a 

letter,  which  Miss  Grant  inclosed  to  Lord  Milford,  requesting  hisappro* 

batioD;  aod  iu  answer  to  such  letter  Lord  Milford  desired  his  solicitor 

to  eomaiaDicate  to  Miss  Grant,  that  before  he  would  give  his  eon- 

sent,  be  most  require  from  Dr.  Booker  a  settlement  on  his  part  equal  to 

whai  might  be  made  on  the  part  of  Miss  Grant.    The  solicitor  of  Lord 

Mikfoid  had  afterwards  several  interviews  with  Dr.  Booker,  when  it 

appealed  that  all  Dr.  Booker  could  do  was  to  insure  his  life  for  a  sum  of 

2O0OL,  aod  to  settle  on  Miss  Grant  and  her  issue  the  policy  of  assurance, 

aod  lOOU,  which  then  remained  to  her  of  her  fortune  under  the  will  of 

her  graadfaiber;  and  at  the  time,  Lord  Milford's  solicitor,  at  Lord  Mil- 

&d  a  desire,  communicated  to  Dr.  Booker  that  it  was  his  intention  at 

ha  decease  to  leave  Miss  Grant  4000/.,  and  to  give  her  an  annuity  of 

lOOJL  per  anaum  during  her  Ufe.    Miss  Grant  afterwards  married  Dr. 

Booker,  without  any  settlement  being  made.    But,  after  the  marriage, 

the  solicitor  of  Lord  Milford,  at  the  request  of  Dr.  and  Mrs.  Booker,. 

applied  to  Lord  Milford  to  make  the  settlement  which  he  had  proposed; 

and  thereupon  Lord  Milford  stated,  that  he  thought  the  parties  ought 

to  be  satisfied  with  bis  assurance  that  he  would  make  his  will  as  he  had 

proniised  to  do.    Subsequently,  however,  Lord  Milford,  at  the  request 

of  his  solicitor,  consented  to  execute  a  deed  for  the  payment  of  the 

4000L  at  his  death,  but  expressly  desired  his  solicitor  to  inform  Dr.  and 

Mis.  Booker  that  be  consented  to  do  so  upon  the  recommendation  of  his 

aolkitor  aod  for  the  satisfaction  of  Dr.  and  Mrs.  Booker,  and  that  the 

piovisioD,  which  be  agreed  to  make  by  such  settlement,  was  in  lieu  of 

the  provision  which  be  had  promised  and  agreed  to  make  for  Mrs. 

Booker  by  his  will.    Thereupon  the  indenture  of  settlement,  bearing 

date  the  21st  of  June  1820,  was  executed. 

Lord  Milford  had  previously,  namely,  on  or  about  the  21st  of  Janu- 
ary ISiO,  made  hb  will  of  that  date,  whereby  he  gave  a  sum  of  4000/. 
apoa  trust,  to  pay  the  dividends  to  Mrs.  Booker  for  life  to  her  separate 
^  mod  after  her  death,  for  the  children  of  the  marriage  in  equal 
i;  the  shares  to  vest  in  sons  at  twenty-one,  and  in  daughters  at 
twemy-ooe,  or  marriage;  with  a  limitation  over,  if  there  was  no  child 
of  the  marriage  who  attained  a  vested  interest,  to  the  mother  of  Mrs. 
Booker  daring  her  life,  and  after  her  death,  to  Mrs.  Booker's  sister  of  the 
half  blood.  After  the  settlement.  Lord  Milford  published  four  codicils 
to  his  wilt^  and  by  the  third  of  these,  which  bore  date  on  the  28th  of  July 
lS2l,he  ratified  and  confirmed  his  will  aud  all  the  devises  and  bequests 
tfaefcio  contained,  which  were  not  varied  or  revoked  by  the  codicil. 

Lofd  Milford  died  on  the  28th  of  November  1823:  Mrs.  Booker  died 
ki  the  moDth  of  January  1826,  leaving  the  defendant  Dr.  Booker  her 
nrrivmg,  and  the  four  infant  plaintiffs,  her  children:  and  the  bill  was 
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filed  by  the  infants  claiming  for  theoieelvea  and  their  father  the  beneits 
of  the  two  provisions  made  by  the  will  and  settlement 

It  was  argued  for  the  plaintiSis,  that  the  rule  of  presumption  against 
double  portions  did  not  apply  in  this  case;  Lord  Milford  not  being  the 
parent  nor  to  be  considered  in  loco  parentis;  that,  if  Lord  Milford  could 
be  considered  as  standing  in  loco  parentis^  the  provisions  in  the  settle- 
ment were  of  a  different  nature  from  those  in  the  will;  and  that,  after 
making  the  settlement,  the  provisions  by  the  will  were  expressly  con- 
firmed by  the  language  of  the  third  codicil. 

In  the  argument  it  was  made  a  question,  whether  parol  evidence  was 
admissible  to  prove  that  a  testator  was  lo  be  considered  as  having  placed 
himself  in  loco  parentis.  I  find  no  authority  for  excluding  such  evi- 
dence; and  inasmuch  as  the  conclusion  is  to  arise  from  facts  extrinsic  of 
the  will,  I  am  of  opinion,  that  parol  evidence  is  admissible  for  such  pur- 
pose. I  am  further  of  opinion,  that  Lord  Milford  is  to  be  considered  as 
having  placed  hiniself  in  loco  parentis;  it  being  established  by  the  evi- 
dence, that  Lord  Milford  had  not  only  contributed  to  the  maintenance  and 
education  of  Mrs.  Booker,  who  appears  to  have  been  one  of  his  nearest 
relations,  from  the  time  she  lost  her  father  in  her  eariy  infancy,  but  that 
he  was  consulted  as  to  the  plan  of  her  education,  and  was  regarded  by 
MrSb  Booker  as  the  person  whose  consent  was  necessary  to  her  mar- 
riage, and  that  he  had  expressly  taken  upon  himself  the  obligation  to 
make  a  provision  for  her  in  that  event. 

The  presumptions  against  a  double  portion,  which  arise  in  the  case  of 
two  provisions  made  by  a  parent,  arise  in  the  case  of  the  two  provi- 
sions here,  and  are  to  be  fortified  or  repelled  by  intrinsic  or  extrinsic 
evidence.  In  this  case  the  provisions  by  the  two  instruments  can  hardly 
be  considered  substantially  of  the  same  nature;  so  as  to  afibrd  intrinsic 
evidence  against  a  double  provision;  but  it  is  proved  by  Lord  Milford's 
solicitor,  who  prepared  the  settlement,  that  when,  by  the  desire  of  Dr. 
and  Mrs.  Booker,  he  applied  to  Lord  Milford  upon  the  subject  of  the 
settlement.  Lord  Milford  stated  that  Dr.  and  Mrs.  Booker  ought  to  have 
been  satisfied  with  his  assurance  that  he  would  make  his  will  as  he  had 
promised  to  do,  and  that  when  Lord  Milford  consented  to  execute  the 
settlement,  he  directed  his  solicitor  to  inform  Dr.  and  Mrs.  Booker  that 
the  settlement  was  in  lieu  of  the  provision  which  he  had  promised  to 
make  by  his  will.  The  extrinsic  evidence,  therefore,  excludes  the  inten- 
tion of  a  double  provision. 

Being  of  opinion,  that  Lord  Milford  is  to  be  considered  as  having 
placed  himself  in  loco  parentis^  it  is  not  material  to  the  decision  to  say 
what  would  have  been  the  effect  of  this  declaration  of  his  intention,  if  he 
could  not  be  so  considered. 

It  is  argued  that  the  third  codicil,  which  was  made  by  Lord  Milford 
long  after  the  settlement,  and  which  in  words  ratifies  and  confirms  the 
will  and  all  devises  and  bequests  therein  contained  and  not  altered  or 
revoked  by  the  codicil,  manifests  an  intention  on  the  part  of  Lord  Mil- 
ford in  favour  of  the  double  provision.  In  my  judgment,  the  true  con- 
struction of  this  codicil  is,  that  the  will  is  to  have  the  effect  which  it 
would  have  had,  if  the  codicil  had  not  been  made,  except  as  altered  by 
the  codicil,  and  that  if  the  double  provision  would  not  have  taken  place 
if  the  codicil  had  not  been  made,  it  will  not  be  set  up  by  that  codicil. 
This  reasoning  is  consistent  with  the  decision  in  Crosbie  v.  Macdoual^  4 
Ves.  610,  and  the  other  cases  which  have  been  cited. 
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Declare  therefore  that  the  provision  made  by  the  settlement  for  Dr. 
and  Mrs.  Booker  and  their  children  is  a  satisraction  of  the  provision  in* 
tended  for  Mrs.  Booker  and  her  children  by  the  will. 


Carver  v.  Bowles. 

a  Rm.  4r  Jfyhe^  301. 

A  tosUtor,  by  his  will  reciting  that  he  had  on  the  marriage  of  two  of  his  daughters 
advanced  and  transferred  for  their  respective  henefit  500/.  sterling,  and  900/.  bank 
stock,  bequeathed  500/.  sterling,  and  900/.  bank  stocki  in  trust,  for  his  remainiog 
daoghter  Francisca  during  her  life,  to  her  separate  use,  without  power  of  anticipa-* 
tioQ  or  alienation;  then  ,for  her  children,  subject  to  an  exclusive  power  of  appoint 
meat  by  her;  and  if  there  were  no  children  in  whom  the  fund  should  vest,  for  such 
person,  &c.  as  she  should  appoint:  Francisca  afterwards  married;  and,  on  her  mar- 
riage, her  father  advanced  to  her  500/.,  and  transferred  to  the  trustees  of  her  mai^ 
riage  settlement  900/.  bank  stock  in  trust  for  her  separate  use  during  her  life;  tbea 
for  her  husband  during  his  life;  and  after  his  decease  for  the  children  of  the  mar- 
riage; bnl  if  she  died  in  the  lifetime  of  her  husband  without  leaving  any  child,  then 
to  her  husband  absolutely;  and  if  he  died  in  her  lifetime  without  leaving  any  child 
by  her,  to  her  absolutely:  ifeitf,  that  the  provision  made  for  Francises  on  her  mar- 
riage was  an  ademption  of  the  legacies  of  500/.  and  of  900/.  bank  stock* 

A  testator,  having  under  a  settlement  a  power  of  appointing  by  will  a  sob»  of  7,150/» 
bank  stock,  in  respect  of  whioh  three  bonuses  had  been  paid  and  invested  since  the- 
daie  of  the  settlement,  by  his  will,  after  mentioning  the  original  amount  of  stoek,. 
sod  making  an  erroneous  reference  to  the  first  bonus,  as  then  consisting  of  715^ 
five  per  cent,  stock,  appointed  the  said  sum  of  7,150/.  bank  stock,  and  the  said  sum 
of  715/.  tre  per  cent,  bank  annuities,  **  together  with  all  such  further  additions  in 
the  nstars  of  profit  to  be  made  to  the  said  bank  stock  in  his  lifetime;^  HeUt  that 
the  appoiotaaent  extended  to  all  the  bonuses. 

A  testator,  having  a  power  under  his  marriage  settlement  to  appoint  a  fund  amsng  hiS' 
children,  appointed  it  to  his  two  sons  and  three  daughters  in  equal  shares,  and  thea 
dedaivd  that  the  shares  appointed  to  his  daughters  should  be  held  on  the  same 
trusts  for  the  benefit  of  his  daughters  and  their  issue  as  were  therein  expressed 
eeneeming  the  shares  of  his  residuary  estate  bequeathed  to  each  daughter  and  her 
issue:  ander  these  trusts  the  daughters  took  in  their  respective  shares  of  the  residua 
a  life  interest  to  their  separate  use,  but  without  power  of  anticipation  or  aliena* 
tion:  Eeld^ 

Thai  the  shares  of  the  settled  fond  were  well  appointed  to  the  daughters  absoletely,. 
bet  to  their  separate  use  during  their  respective  lives,  and  without  power  of  antici* 
pation  or  alienation: 

That  no  case  of  election  was  raised  in  favour  of  the  issue  of  the  daughters  against  the 
daughters  or  their  husbands. 

Rdls.— Janoary  19, 90, 1831. 

THE  will  of  H.  C.  Bowies,  dated  the  IStli  of  April  1827,  contained^ 
among  other  bequests,  the  following: — ^  And  whereas,  having  on  the 
marriage  of  my  daughters,  Anne  Sarah  Treacher  and  Jane  Mary  Reeves, 
with  their  respective  present  husbands,  advanced  and  transferred  to  or 
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for  the  benefit  of  eaeh  of  them  the  sum  of  900/.  in  the  stock  of  the 
Grovernor  and  Company  of  the  Bank  of  Ekigland,  and  also  giren  to  each 
of  my  said  daughters  the  sum  of  500/.  sterling,  I  do  hereby  give  and  be- 
queath the  like  sum  of  900/.  like  bank  stock,  and  the  like  sum  of 
500/.  sterling,  unto  my  youngest  son  John  Bowles;  and  I  do  also  give 
and  bequeatii  the  like  sum  of  900/.  tike  bank  stock,  and  the  like  sum 
of  500/.  sterling,  unto  my  executors  and  trustees  hereinafter  named, 
to  be  by  them  held  and  applied  upon  and  for  the  same  trusts,  intents, 
and  purposes,  for  the  benefit  of  my  daughter  Francisca  Bowles  and 
her  issue,  as  are  hereinafter  expressed  and  directed  of  and  concerning 
the  one-fifth  part  hereinafter  bequeathed  in  favour  of  my  said  daughter 
and  her  issue,  of  and  in  my  residuary  personal  estate.'' 

These  trusts  were,  to  pay  the  interest  to  the  daughter  daring  her  life, 
to  her  separate  use,  and,  without  power  of  anticipation  er  alienation; 
after  her  decease,  for  all  and  every  or  any  one  or  more  of  her  children  in 
euch  shares  as  she  should  by  deed  or  will  appoint;  in  default  of  appoint- 
ment, for  all  her  children  equally;  who  being  sons  should  attain  twenty- 
one,  or  being  daughters  should  attain  twenty-one  or  marry;  in  default  of 
such  children,  for  snch  trusts  and  purposes  as  she  should  by  deed  or  will 
appoint;  and  in  default  of  such  appointment,  for  the  person,  who,  at  the 
time  of  her  decease,  would  have  been  her  next  of  kin,  if  she  had  died 
intestate  and  unmarried. 

In  the  year  1829  Francisca  intermarried  with  Henry  Treacher;  and 
upon  that  occasion  the  testator  advanced  to  her  500/.  in  money,  and 
transferred  900/.  bank  stock  into  the  names  of  the  trustees  of  her  mar- 
riage settlement.  The  trusts  declared  of  the  bank  stock  by  the  settle- 
ment were,  for  Francisca  during  her  life,  to  her  separate  use;  then 
to  her  husband  Henry  Treacher  for  life;  then  to  the  children  of  the  mar- 
riage as  therein  mentioned;  but  if  Francisca  died  in  the  lifetime  of  her 
husband  without  leaving  any  child,  then  to  Henry  Treacher  absolutely, 
and  if  he  died  in  her  lifetime  without  leaving  any  child  by  her,  to  Fran- 
dsea  absolutely. 

One  of  the  questions  in  the  cause  was,  whether  the  legacies  of  the 
900/.  stock,  and  the  500/.  sterling  were  adeemed  or  satisfied  by  the 
advance  of  500/.  on  her  marriage  and  the  settlement  which  was  then 
made  of  the  900/.  stock. 

On  the  one  hand,  it  was  contended  th^t  the  two  provisions  were  so 
essentially  different,  that  the  one  could  not  be  a  satisfaction  of  the  other. 
The  interests  in  the  500/.,  which  were  secured  to  the  wife  and  her  chil- 
dren by  the  will,  were  entirely  annihilated,  without  any  compensation 
to  them,  if  the  rule  against  double  portions  were  applied  here:  and  even 
as  to  the  bank  stock,  the  benefits,  which  the  wife  and  children  took  under 
the  settlement,  were  altogether  different  from  and  of  much  less  value 
than  those  which  they  took  under  the  will.  The  provisions  made  by 
the  will  extended  to  the  children  of  any  marriage  which  Francisca  might 
contract;  the  settlement  was  confined  to  the  children  of  the  marriage 
with  Henry  Treacher. 

The  argument  on  the  other  side  proceeded  chiefiy  on  the  language  of 
the  will,  which,  it  was  said,  showed  clearly  that  the  legacy  was  givea 
as  an  equivalent  for  the  portions  which  the  other  daughter^  had  received, 
when  they  married;  so  that  the  legatee,  having  afterwards  married  in 
the  lifetime  of  her  father  and  received  from  him  on  that  occasbn  a  suit- 
able portion,  could  not  also  claim  the  bequest  which  was  manifestly 
intended  to  be  a  portion. 
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Mr*  O.  AnderdoD,  for  the  plaintifik 

Mr.  Bickersteth,  Mr.  PembertOD^  Mr.  Tinney,  Mr.  Treslove,  Mr. 
Coote,  Mr.  Dock  worth,  and  Mr.  Teed,  for  the  different  defendants. 

The  Master  of  the  Rolls  held  that  the  legacies  to  Francisca  and  her 
cbildrea  were  adeemed  by  the  provision  made  for  her  on  her  marriage. 

<<  And  his  Honour  doth  declare  that  the  legacies  of  900/.  bank  stock, 
and  500/.  given  to  the  defendant  Francisca  Treacher,  by  the  will  of  the 
testator,  have  been  adeemed.'^ — Reg.  Lib.  1830,  A.  1018. 

By  an  indenture,  dated  the  16th  of  January,  1799,  which  was  exe- 
cuted in  contemplation  of  the  marriage  of  the  testator  H.  C.  Bowles  and 
Ann  Garnault,  a  sum  of  7,150/.  bank  stock,  which  had  belonged  to  Mr. 
Bowles,  was  settled  upon  the  husband  and  wife  and  the  survivor  of 
them  for  Ufe;  and  after  the  decease  of  the  survivor,  upon  trust  to  transfer 
the  bank  stock  unto,  between,  and  amongst  all  and  every  the  child  and 
children,  or  such  one  or  more  child  or  children,  or  an  only  child  of  the 
said  marriage,  at  such  time  or  times,  in  such  shares,  proportions,  manner 
and  form,  and  with,  under,  and  subject  to  such  powers,  provisos,  condi- 
tions, restrictions,  and  limitations  over  (such  limitations  over  to  be  for 
the  benefit  of  some  one  or  more  of  such  children,  or  his,  her,  or  their 
issue),  as  the  said  H.  C.  Bowles  and  Ann  Garnault  should,  in  manner 
therein  mentioned  jointly  appoint;  and  for  want  of  such  joint  appoint- 
ment, as  the  survivor  of  them  should,  after  the  death  of  the  other,  by 
deed,  or  by  his  or  her  will,  or  any  codicil  thereto,  direct  or  appoint;  and 
in  case  of  no  such  direction  or  appointment  by  them,  or  by  the  survivor 
of  them,  and  as  to  so  much  whereof  no  such  direction  or  appointment 
should  be  made,  upon  trust  for  all  the  children  in  equal  shares,  and  if 
bat  one,  then  to  such  only  child,  and  to  be  paid  and  transferred  at  the 
times  therein  mentioned. 

The  marriage  took  place;  there  were  five  children  of  the  marriage, 
two  sons,  and  three  daughters:  and  the  wife  died  in  the  lifetime  of  the 
husband  without  having  joined  in  any  appointment  of  the  bank  stock. 

In  June  1199,  there  was  paid  in  respect  of  the  7,150/.  bank  stock,  a 
bonus  of  715/.  five  per  cent,  bank  annuities,  which  sum  was  transferred 
into  the  names  of  the  trustees  of  the  settlement;  and  in  the  following 
December,  a  memorandum,  signed  by  the  husband  and  wife,  was  in- 
dorsed on  the  settlement,  by  which  it  was  declared  that  the  715/.  five 
per  cent,  stock  was  to  be  subject  to  the  trusts  which  the  indenture  de- 
clared concerning  the  bank  stock.  In  the  year  1803,  a  bonus  in  money 
was  paid,  which  Mr.  Bowles  invested  in  the  purchase  of  bank  stock  in 
the  names  of  the  trustees;  and  in  June  1816,  an  addition  of  25  per  cent. 
was  made  to  the  stock  by  way  of  bonus.  By  these  means,  the  bank 
stock  in  the  names  of  the  trustees  was  augmented  to  9,216/. 

The  will  of  H.  C.  Bowles,  dated  the  18th  of  April  1827,  after  reciting 
that,  by  his  marriage  settlement  and  the  indorsement  upon  it,  7,150/. 
bank  stock,  and  715/.  five  per  cent,  bank  annuities,  being  an  addition 
made  to  the  bank  stock  in  the  nature  of  profit,  were  standing  in  the 
names  of  trustees  in  trust,  after  his  decease,  for  all  or  any  one  or  more 
of  his  children,  and  in  snch  manner,  &c.  as  he  should  by  will  appoint, 
proceeded  in  the  following  words, — *^  Now,  in  pursuance  of  the  said 
power  or  authority  to  me  given  or  reeerved  in  and  by  my  said  marriage 
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^tllement,  and  by  force  and  virtue  thcJteof,  and  of  erery  power  or 
authority  to  me  given  or  reserved,  or  enabling  me  in  this  behalf,  I  do, 
by  this  my  last  will  &c.,  direct  and  appoint,  give  and  bequeath  the  said 
sum  of  7,150/.  bank  stock,  so  mentioned  in  my  said  marriage  settlement, 
and  also  the  said  sum  of  715/.  five  per  cent,  bank  annuities,  together 
with  all  such  further  additions  in  the  nature  of  profit  to  be  made  to  the 
bank  stock  in  my  lifetime,  unto  my  five  children,  Henry  Carrington 
Bowles,  Ann  Sarah  Treacher,  Jane  Mary  Reeves,  Francisca  Bowles, 
and  John  Bowles,  equally  to  be  divided  among  them,  share  and  share 
alike.  But  I  do  hereby  will  and  declare,  that  one-fifth  part  or  share,  so 
appointed  and  bequeathed  to  each  of  my  said  three  daughters,  of  and 
in  the  said  7,150/.  bank  stock,  and  715/,  five  per  cent,  bank  annuities,  is 
so  appointed  and  bequeathed,  and  I  do  hereby,  so  far  as  I  lawfully  or 
equitably  may  or  can,  order  and  appoint  that  the  same  shall  be  held  and 
applied  by  my  executors  and  trustees  hereinafter  named,  upon  and  for 
the  same  trusts,  intents  and  purposes,  for  the  benefit  of  each  of  my  said 
daughters  and  their  issue,  as  are  hereinafter  expressed  and  directed  of 
and  concerning  the  one-fifth  part  or  share  hereinafter  bequeathed  in 
favour  of  each  siKh  daughter  and  her  issue,  of  and  in  my  residuary  per- 
sonal estate.^'  These  trusts  were  the  trusts  stated  in  the  former  part  of 
this  report.  The  will  also  contained  a  proviso  '<  that  no  child,  Caking  a 
share  under  any  such  appointment  as  aforesaid,  shall  be  entitled  to  any 
further  or  other  share  of  and  in  the  remaining  or  unapplied  part  or  parts 
of  the  said  one-fifth  part,  unless  and  until  he  or  she  have  brought  his  or 
her  appointed  share  into  hotchpot,  and  shall  have  accounted  for  ihe  same 
accordingly.'' 

At  the  date  of  the  will,  the  715/.  five  per  cents  had  been  converted 
into  a  larger  amount  of  3  per  cent,  stock. 

Under  these  circumstances  the  following  questions  were  raised. 

I.  Whether  the  appointment  extended  to  the  bonuses  of  IS02  and 
lS16,or  was  confined  to  the  original  sum  •f  7,150/.  bank  stock,  and  the 
stock  into  which  the  715/.  five  per  cent,  bank  annuities  were  converted. 

Mr.  Tinney  and  Mr.  Teed  argued  that,  by  the  express  words  of  the 
will,  the  appointment  was  limited  to  the  original  amount  of  stock  and 
the  first  bonus,  and  to  such  additions  by  way  of  bonus  as  might  be 
made  after  the  date  of  the  will;  and  that  there  were  no  words  which 
could  be  fairly  extended  to  the  intermediate  bonuses. 

The  Master  of  the  Rolls  was  of  opinion  that  the  erroneous  allusion 
in  the  will  to  the  715/.  as  an  existing  five  per  cent,  stock,  though  it 
had  been  long  converted  into  a  clifierent  amount  of  a  different  stock, 
showed  that  the  testator  was  not  acquainted  with  the  particulars  of 
which  the  accumulated  fund  consisted,  and  that  his  intention  was  to 
appoint  the  whole  of  that  fund  which  was  vested  in  the  trustees  of  the 
settlement. 

II.  As  the  appointment  was  bad  so  far  as  it  attempted  to  creafie  trusts 
in  favour  of  the  children  of  the  daughters,  the  grandchildren  of  the 
testator  not  being  within  the  objects  of  the  power,  a  second  question 
was,  whether  the  shares  were  well  appointed  to  the  daughters  abso- 
lutely, or  whether  after  the  life  estates  given  to  the  daughters,  these 
shares  were  to  be  considered  as  unappoinled. 
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If  tbe  shares  were  well  appointed  to  the  daughters  absolntely,  an- 
other qnestioD  was,  whether  the  restriction  against  anticipation  or 
ii^iialion  and  the  limitations  to  the  separate  use  of  the  daughters 
caring  their  lives  were  valid,  having  regard  to  the  terms  of  the  power 
cjt^tiiined  in  the  settlement, 

The  Master  of  the  Rolls  held  that  the  words  of  appointment  were 
£u£cieoi  to  vest  the  shares  absolutely  in  the  daughters;  that  the  attempt 
tD  restrict  their  interest  by  limitations  to  their  issue,  being  inoperative, 
d;i  not  cut  down  the  absolute  appointment;  but  that  it  was  competent 
to  ilie  donee  of  the  power  to  limit  the  interests,  which  he  appointed  to 
Lis  daoghtersy  to  their  separate  use  and  to  restrain  them  from  anticipa- 
U3Q  or  alieoation. 

IIL  It  was  then  contended  on  behalf  of  the  issue  of  the  daughters, 
ihai,as  tbe  testator  had  manifested  a  plain  intention  that  the  children  of 
the  dangers  should  take  interests  in  the  settled  fund,  and  as,  by  the 
same  iosiniiDents,  he  gave  to  his  daughters  shares  of  his  residue,  a  case 
of  electjoo  was  raised  against  the  daughters;  and  the  daughters  were 
harjid  to  elect  between  giving  effect  to  the  appointment  in  favour  of 
iltiT  children  and  the  interests  which  they,  the  daughters,  took  under 
ihe  will:  Whistler  v.  Webster,  2  Ves.  jun,  367. 

The  Master  of  the  Rolls  held  that,  the  testator  having  made  an 
absolute  appointment  in  the  first  instance,  no  case  of  election  was  raisedi 

Declare  that  the  original  fund  of  7,150/.  bank  stock,  in  the  indenture 
of  the  16th  of  Jan uary^  1799  mentioned,  and  all  the  additions  in  the 
nature  of  profit  which  have  been  made  thereto,  are  well  appointed  by 
the  will  of  H.  C.  Bowles  to  the  defendants  Henry  C.  Bowles,  John 
Bo  vies,  Ann  Sarah  Treacher^Jane  M.  Reeves,  and  Francisca  Treacher, 
Lbe  testator's  children,  in  equal  shares,  and  that,  subject  to  the  limita- 
tions and  restrictions  hereinafter  mentioned,  E.  T.  Treacher  and  Ann 
Sarah  his  wife  in  her  right,  J,  Reeves  and  Jane  Mary  his  wife  in  her 
nglit,aiid  H.  Treacher  and  Francisca  his  wife  in  her  right  are  absolutely 
eniiiledeach  to  one-fifth  share  of  such  trust  fund  and  additions,  but  that 
the  shares  appointed  to  Ann  Sarah  Treacher,  Jane  Mary  Reeves,  and 
FrsDdsca  Bowles  are  limited  to  their  respective  separate  use  for  life, 
iTidependent  of  any  present  or  future  husband,  and  are  to  be  held  and 
eojoyed  by  them  without  power  to  make  any  assignment  or  appoint- 
ment by  way  of  alienation." — Reg.  Lib.  1830,  A  fol.  1013. 


Lloyd  t^.  Harvey. 

d  Bum.  ffr  Mylne^  310. 

t%6  tettalor,  iip<m  the  marriage  of  a  daughter*  entered  into  a  bond  for  the  payment  of 
500(U.  within  six  months  after  his  decease  to  the  trustees  of  his  daughter's  settle- 
ment, the  interest  to  be  paid  to  the  husband  for  life;  and  after  his  decease,  if  the 

Vol.  XIIL. 
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wife  sarviTed  hiniy  and  there  were  children  of  the  mariiage,  1000/.,  part  of  the  5000A, 
to  be  paid  to  the  wife,  aod  the  remainder  to  be  applied  for  the  use  of  the  children  of 
the  marriage ;  but  if  there  were  no  children,  20Q0A  to  be  paid  to  the  wife,  and  the 
remainder  of  the  5000/.  to  be  paid  to  the  executors  and  administrators  of  the  hus- 
band; and  in  case  the  husband  survived  the  wife,  and  there  were  no  childreo,  then 
the  whole  of  the  5000/.  to  the  husband.  The  testator  afterwards  made  his  will,  aod 
gave  his  daughter  5000/.,  stating  it  to  be  in  addition  to  what  he  had  secured  upbn 
her  marriage.  About  five  years  afterwards  the  testator  executed  a  deed  whereby  be 
covenanted  that  his  executors  should  pay  to  the  trustees  within  six  months  after 
his  death,  the  sum  of  5000/.  upon  the  trusts  of  the  settlement.  Parol  evidence  of 
the  declarations  of  the  testator  was  admitted  to  prove  that  he  did  not  intend  a  doable 
portion. 

Qtuere,  Whether  the  different  interests  of  the  hnsband,  wife,  and  children  in  the  legacy 
of  5000/.,  and  in  the  sum  of  5000/.  given  by  the  deed,  would  repel  the  common  pre* 
smnption  against  double  portions  1 

Rolls.— June  Sd,  1833. 

THE  late  Admiral  Sir  Eliab  Harvey,  upon  the  marriage  of  the  plain- 
tiff, William  Lloyd,  with  the  co-plaintifF,  Louisa  his  wife,  who  was  Sir 
Eliab's  eldest  daughter,  entered  into  a  bond  for  securing  to  the  trustees 
of  the  settlement  the  payment  of  a  sum  of  500/.  within  six  months  after 
his  decease,  with  interest  for  the  same  from  the  day  of  his  death,  at  the 
rate  of  five  per  cent. 

By  the  marriage  settlement  of  Mr.  and  Mrs.  Lloyd,  bearing  date  the 
2d  of  October  1804,  the  interest  of  the  said  sum  of  5000/.  was  given  to 
the  plaintiff,  the  husband,  for  life;  and  after  his  decease,  if  the  wife 
should  survive  him,  and  there  should  be  issue  of  the  marriage,  the  trus- 
tees were  to  pay  the  sum  of  1000/.  to  the  wife,  and  were  to  apply  the 
remainder,  or  in  case  the  husband  should  survive  the  wife,  then  the 
whole  of  the  5000/.,  to  the  use  of  the  children  of  the  marriage  in  man- 
ner therein  mentioned;  but  in  case  there  should  be  no  children  of  the 
marriage  who  should  attain  a  vested  interest  in  the  sum  of  5000/.,  and 
the  wife  should  survive  the  husband,  then  they  were  to  pay  the  sum  of 
2000/.  to  the  wife,  and  the  remainder  of  the  5000/.  to  the  executors  and 
administrators  of  the  husband,  or  in  case  the  husband  should  survive 
the  wife,  and  there  should  be  no  child  of  the  marriage  who  should  attain 
a  vested  interest  in  the  5000/.,  then  the  whole  of  such  sum  to  the  hus- 
band, his  executors  and  administrators. 

The  testator  had  five  daughters,  and  his  will,  bearing  date  tlie  9lh  of 
June '1818,  was  partly  in  the  following  words: — "And  whereas,  upon 
the  marriage  of  my  daughter  Louisa  Lloyd,  I  secured  to  the  trustees 
of  her  marriage  settlement  the  sum  of  5000/.,  of  which  I  have  since  paid 
2000/.;  now  I  give  and  bequeath  to  my  said  daughter  Louisa  Lloyd  the 
sum  of  5000/.  in  addition  to  what  I  secured  upon  her  marriage  as  afore- 
said. And  whereas,  upon  the  marriage  of  my  daughter  Georgiana  Drum- 
mond,  I  paid  the  sum  of  2000/.  and  secured  the  further  sum  of  8000/.  as 
her  portion  to  the  trustees  of  her  marriage  settlement,  therefore  it  is  not 
ray  intention  to  make  any  further  bequest  by  this  will  to  my  said 
daughter  Georgiana  Drummond.  And  I  give  and  bequeath  the  sutn  ot 
10,000/.  to  each  of  my  daughters  Emma  Harvey,  Maria  Harvey,  Eli- 
zabeth Harvey,  and  Mary  Harvey:  and  I  direct  the  said  several  sums  ot 
10,000/.  to  be  paid  to  my  said  daughters  respectively  within  six  calendar 
months  after  my  decease^  with  interest  for  the  same  after  the  rate  of  4/. 
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109.  per  cent,  per  anoum  from  the  day  my  decease/'     The  testator  by 

the  same  will  devised  his  real  estates  to  his  only  son  in  fee;  and  in  case 

bts»it  shoaid  die  under  twenty-one^  then  all  his  danghiers,  whp  sur- 

TiTcd  ihe  son,  were  to  sueceed  to  the  real  estates  as  tenants  in  common 

ID  lee. 

The  son  died  under  twenty-one  in  March  1823. 

By  an  indenture  bearing  date  the  18th  of  June  1823,  to  which  the 

testator,  the  plaintiff  William  Lloyd,  and  two  trustees,  were  parties, 

lod  which  was  indorsed  on  the  back  of  the  settlement,  after  reciting  that 

the  testator  was  minded  and  desirous  from  love  and  affection  for  his 

danghler  Louisay  the  wife  of  the  said  William  Lloyd,  to  make  stich 

fnrber  provision  for  them  and  their  issue  as  thereinafter  mentioned,  the 

testator  covenanted  with  the  trustees  that  his Jieirs,  executors,  and  admi* 

mstxalon  should,  within  six  months  after  his  decease,  pay  to  the  tmstees 

ihe  sam  of  5000/.  with  interest  for  the  same  after  the  rate  of  4/.  10^.  per 

cent, upon  the  same  trusts  as  by  the  indenture  of  settlement  were  de-* 

dared  concerning  the  sum  of  5000/.  therein  mentioned. 

Od  the  1 1th  of  February  1830,  the  testator  made  a  codicil  to  his  will 
in  ibe  Mfowing  words: — **  This  is  a  codicil  to  be  added  to  and  taken  as 
pait  of  the  last  will  and  testament  of  me.  Sir  Eliab  Harvey,  of  Rolls,  in 
ti^  parish  of  Chigwell  in  the  county  of  Essex,  K.  6.  C.  B.,  which  will 
bearidate  the  9th  day  of  June  1818.    Whereas,  upon  tiie  marriage  of 
my  daughter  Maria  Tower,  I  secured  to  the  trustees  of  her  marriage 
setdemeot  the  sum  of  10,000/.  as  her  portion;  and  whereas,  in  contem- 
plation of  the  intended  marriage  of  my  daughter  Emma  Harvey  with 
Colonel  William  Corn  wallis  Eustance,  I  have  invested  the  sum  of  2000/. 
in  the  funds  in  the  names  of  the  trustees  of  her  marriage  settlement,  and 
have  this  day  executed  a  bond  for  securing  to  the  same  trustees  a  further 
sam  of  8000/.,  making  together  the  sum  of  10,000/.  as  the  portion  of  my 
said  daughter  ^mma  Harvey; — Now,  therefore,  I  do  hereby  declare 
that  Che  portions,  so  provided  by  me  for  the  benefit  of  my  said  two 
daughters  respectively  as  aforesaid,  are  to  be  considered  as  in  lieu  of  the 
legacies  of  10,000/.  given  and  bequeathed  by  my  said  will  to  each  of 
my  said  two  daughters  respectively;  and  I  do  hereby  revoke  the  said 
legacies  of  10,000/.  given  to  each  of  my  said  two  daughters  Maria 
Tower  and  Emma  Harvey  respectively:  but  I  do  hereby  declare  that  the 
said  l^acy  of  10«000/.  given  and  bequeathed  by  my  said  will  to  my 
dangfater  Emma  Harvey  is  hereby  revoked  only  in  the  event  of  the 
said  portion,  provided  for  her  by  me  on  her  now  intended  marriage,  be« 
oofliiog  payable  by  the  said  marriage  being  duly  had  and  solemnized.'' 
The  testator  died  on  the  20th  of  February  1830. 
The  bill  was  filed  by  the  plaintiffs,  William  Lloyd  and  Louisa  his 
wife,  claiming  to  be  entitled  to  the  sum  of  5000/.  mentioned  in  the  in- 
dentore  of  the  ISth  of  June  1823,  and  also  to  the  legacy  of  5000/.  given 
to  the  plaintiff  Louisa  by  the  will:  and  the  only  question  in  the  cause 
was,  whether  the  5000/.  mentioned  in  that  indenture  was  or  was  not  an 
ademption  of  the  same  sum  given  by  the  will. 

Perceval,  a  friend  of  the  family,  who  was  examined  as  a  wit- 
gave  the  following  evidence: — "That  she  was  extremely  well 
aeqoainted  with  the  testator,  Sir  Eliab  Harvey,  from  her  earliest  recoU 
lectkm  until  his  death,  and  was  upon  the  most  intimate  and  familiar 
terms  of  friendship  with  him  and  his  family  up  to  that  event,  and  in  the 
habit  of  constant  intercourse  with  him  and  them;  that  she  was  staying 
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with  him  at  his  house  for  the  last  month  of  his  life;  that  the  testator  in 
his  last  illness  was  frequently  in  the  habit  of  sending  for  her  into  his 
room,  where  he  was  confined  by  illness,  and  of  conversing  ivith  her  very 
freely  respecting  his  property  and  affairs,  and  the  dispositions  he  intended 
to  make  of  his  property  by  his  will;  that  she  could  not  at  the  time  of 
her  examination  call  to  mind  any  particular  conversation  ivith  the  tes- 
tator or  any  communication  of  his  respecting  the  disposition  of  his  pro- 
perty amongst  his  daughters  that  had  been  impressed  upon  her  memory, 
except  one  which  she  had  a  perfect  recollection  of,  and  which  was  to  the 
following  effect: — In  the  course  of  one  of  the  general  conversations  with 
the  deponent  respecting  his  property,  the  testator  took  occasion  to  state 
to  the  deponent,  that  it  was  his  intention  to  make  an  equal  distribution 
of  his  property  amotigst  his  daughters,  and  that  he  entertained  an  equal 
affection  for  them  all,  and  intended  not  to  show  any  preference  to- 
wards one  above  any  of  the  others,  nor  to  give  Mrs.  Lloyd  a  larger 
share  because  she  was  the  eldest,  but  that  it  was  his  wish  and  intention 
that  his  daughters  should  all  take  an  equal  share  in  his  property,  or  the 
testator  expressed  himself  in  terms  to  that  effect; — that  this  conversation 
occurred  in  the  course  of  tho  testator's  last  illness,  and,  as  near  as  she 
could  recollect,  about  three  weeks  before  his  death.'' 

Mr.  Pemberton  and  Mr.  Stuart,  for  the  plaintiffs. 

Mr.  Bickersteth  and  Mr.  Tinney,  for  the  defendants. 

Both  on  the  general  question,  and  on  the  point  of  the  admissibility  of 
the  parol  evidence.  Weal  I  v.  Rice,  *w/?ra,  p.  19,  and  Booker  t?.  Allen, 
svproy  p.  29,  were  referred  to,  and  the  leading  authorities  which  were 
cited  in  these  cases.  The  plaintiffs  relied  also  on  the  circumstance,  that 
the  testator,  after  he  made  a  settlement  on  Maria  Tower  and  his  daugh- 
ter Emma,  executed  a  formal  codicil,  for  the  express  purpose  of  declaring 
that  the  portions  so  provided  for  these  daughters  were  in  lieu  of  the 
legacies  given  them^by  the  will;  and  it  was  argued,  that  if  he  had 
entertained  the  same  intention  with  respect  to  Louisa,  he  would  have 
manifested  it  in  the  same  or  a  similar  manner. 

The  Master  op  the  Rolls. — If  the  will  could  receive  the  construc- 
tion which  has  been  contended  for  by  the  counsel  of  the  defendants,  and 
it  could  be  considered  that  the  legacy  of  5000/.  was  given  upon  the  trusts 
of  the  settlement,  there  would  be  an  end  of  all  question,  and  the  com- 
hion  presumption  would  apply,  that  the  legacy  of  5000/.  was  adeemed 
by  the  5000/.  mentioned  in  the  indenture  of  the  ISth  of  June  1823.  It 
is  probable  that  such  might  be  the  intention  of  the  testator,  but  it  does 
not  appear  to  me  that  he  has  sufficiently  expressed  such  intention.  It 
is,  therefore,  insisted  for  the  plaintiffs,  that  the  daughter  Louisa,  or  her 
husband  in  her  right,  would  have  taken  the  legacy  of  5000/.  unfettered 
by  the  trusts  of  the  settlement;  and  that  it  cannot  be  adeemed  by  the 
5000^  given  by  the  indenture  of  the  ISth  of  June  1823  upon  the  trusts 
of  the  settlement,  because,  by  the  settlement,  the  daughter  surviving  her 
husband  would  take  only  1000/.,  part  of  the  5000/.,  if  there  were 
children  of  the  marriage,  and  only  2000/.,  if  there  were  no  children  of 
the  marriage.  It  is,  however,  to  be  observed,  that  both  sums  of  5000/. 
are  given  as  additions  to  the  portion  of  the  daughter,  and  are  provisions 
for  the  family,  and  in  that  respect  have  the  same  character;  and,  referring 
to  the  case  of  Trimmer  v.  Bayne,  7  Ves.  508,  it  appears  to  me  question- 
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iVc,  whether  the  different  interests  of  the  wife  and  children  in  the  two 
fums  woaki  defeat  the  presumption  which  is  raised  against  double 
prtioDSL 

It  howeFer,  by  reason  of  such  differences  the  common  presumption 
be  not  admissible  in  this  case,  there  is  evidence  which  establishes  that 
\t  was  not  the  intention  of  the  testator  to  give  both  sums.  The  will 
i:seif  manifests,  that  it  was  the  intention  of  the  testator  that  all  his  daugh- 
ters sheald  benefit  equally  by  his  bounty;  the  same  sum  of  10,000i  is 
io  effect  provided  for  each  of  the  six  daughters;  and  in  the  event  of  the 
»o  dying  under  twenty-one,  all  the  daughters  who  may  be  then  living 
ue  to  succeed  to  his  real  estate  in  equal  shares. 

I  ooasader  the  codicil  as  rather  confirming  than  repelling  the  presump* 
tmn  that  the  testator  intended  equality  amongst  his  daughters.  The 
maniages  of  the  two  daughters  mentioned  in  it  had  been  recent;  and  the 
indenture  of  1823,  having  been  made  seven  years  before,  might  well  not 
be  pteMOt  to  his  memory. 
The  tndence  of  Miss  Perceval  appears  to  me  to  bo  admissible,  not 

apott  tbe  ground  of  fortifying  or  repelling  a  presumption,  but  as  extrin- 

ae  evideace  that  it  was  not  the  intention  of  the  testator  to  make  a  double 

pimsMNi  for  his  daughter  Louisa. 
Jin  bill,  therefore,  must  be  dismissed,  but  without  costs. 
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i  leitasor,  upon  the  marriage  of  a  daoghter,  entered  into  a  bond  conditioned  for  the 
tnasfer  to  the  trustees  of  her  settlement,  during  his  life,  or  within  twelve  months 
after  his  deeease,  of  10,000/.  4  per  cent,  bank  annuities;  the  only  4  per  cent  bank 
unities  then  existing  were  afterwards  reduced  to  3^  per  cents;  but  there  was  ei^ 
istiag  It  die  time  of  his  death  a  new  4  per  cent,  stock,  which  had  been  created  two 
ycBii  after  the  reduction  of  the  old  4  per  cents: — the  bond  is  satisfied  by  a  transfer 
of  HMMM/L  3i  per  cents. 

Tlie  cane  testator  by  his  will  gave  to  a  son  a  legacy  of  20,000/.  in  **  the  joint  stock 
of  the  4  pw  cent,  bank  annuities,  transferable  at  the  Bank  of  England,  commonly 
called  foor  per  cent,  bank  annuities  :*'  the  only  4  per  cent,  bank  annuities  existing 
at  tbe  date  of  his  will  were  reduced  to  3i  per  cents;  afterwards,  and  before  his. 
death,  a  new  stock  of  4  per  cent,  bank  annuities  was  created : — the  will  speaks  at 
the  testator's  death,  and  the  son  is  entitled  to  a  sum  of  20fiWL  in  the  then  existing 
4  per  eeot.  bank  aanuitics. 

A  tcstttor  by  his  will  gave  to  hia  daagbter  Sophia  and  her  children«  nnder  certain 
ctnosistaiioes,  a  sam  of  10,000/.  4  per  cent,  annuities,  and  directed  that,  with  the 
cioeptien  of  certain  snms,  of  which  this  was  not  one,  and  which  were  expressly 
odbfed  to  be  brought  into  hotchpot,  the  legacies  bequeathed  to  any  of  his  children 
vene  to  be«  not  in  satisfaction  of,  but  in  addition  to  any  portion  or  provision  tf 
vhich  they  were  or  should  be  entitled  under  any  articles  of  settlement  then  alrea4j 
eucated  by  him;  afterwards,  upon  her  marriage,  a  sum  of  10,000/.  4  per  cent,  bank 
swiBitkig  w^  settled  open  Sophia,  her  husband,  and  her  children  :~she  is  not  eo» 
tiUed  to  both  pnmtiona,  notwitfistaading  the  differances  m  the  limitationB. 

6* 
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The  testator,  on  the  marriage  of  another  daughter  without  his  consent,  revoked  a  b^ 
quest  of  10,000/.  4  per  cent,  bank  aonuiiies  which  he  had  made  by  the  same  will  in 
favour  of  that  daughter  and  her  children,  and  gave  her  tf  life-interest  in  a  stiin  of 
5000/.  4  per  cent,  bank  annuities;  he  afterwards  settled  10,000/.  on  her  and  her 
children,  and  by  a  codicil  declared  the  settlement  to  be  in  satisfaction  of  the  legacy: 
this  circumstance,  even  coupled  with  the  difference  of  the  provisions,  and  the  lan- 
guage of  the  will,  is  not  sufficient  to  repel  the  presumption  against  doable  portions 
in  the  case  of  the  daughter  Sophia. 

Rolls.-April  17, 1833. 

THE  late  Earl  of  Coventry,  in  contemplation  of  a  marriage  between 
his  daughter  Lady  Sophia  and  Sir  Roger  Gresley,  executed  a  bond, 
dated  the  19lh  of  May,  1S21,  in  the  penal  sum  of  20,OOO/.  to  I>ord 
Deerhurst  and  John  Scudamore,  the  intended  trustees  in  Lady  Sophia's 
marriago  settlement,  in  which  the  condition  was  as  follows: — "Now 
the  condition  of  the  above  written  obligation  is  such,  that  if  the  said  in- 
tended marriage  between  the  said  Sir  Roger  Gresley  and  Lady  Sophia 
Coventry  shall  not  be  duly  solemnized  within  the  space  of  twelve  calen- 
dar months,  to  be  computed  from  the  date  of  the  above  written  obliga- 
tion; or  incase  such  marriage  shall  be  duly  solemnized  within  the  space 
of  twelve  calendar  months,  computed  as  aforesaid,  and  the  said  George 
William,  Earl  of  Coventry  shall,  at  any  time  thereafter  during  his  life, 
or  the  heirs,  executors,  or  administrators  of  the  said  Groorge  William, 
Earl  of  Coventry,  within  the  space  of  twelve  calendar  months  next  after 
his  decease,  transfer  or  cause  to  be  transferred  into  the  names  or  name 
of  the  said  Lord  Viscount  Deerhurst  and  John  Scudamore,  or  tlie  sur- 
vivor of  them,  or  the  trustee  or  trustees  for  the  time  being  of  the  said 
indenture  of  settlement,  bearing  even  date  with  the  above  written  obli- 
gation, the  sum  of  10,000/.  four  per  cent,  bank  annuhtes  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England  kept  for  entering 
transfers  of  such  stock;  and  if  the  said  George  William,  Earl  of  Coventry, 
his  heirs,  executors,  or  administrators,  shall  and  do  in  the  meantime, 
until  such  transfer  is  made  as  aforesaid,  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  Lord  Viscount  Deerhurst  and  John  Scudamore,  or 
the  survivor  of  them,  or  such  other  trustee  or  trustees  for  the  time  being 
as  aforesaid,  the  annual  sum  of  400/.  lawful  money  of  Great  Britain, 
being  the  amount  of  the  yearly  dividends  payable  in  respect  of  the  said 
10,000/.  four  per  cent,  bank  annuities,  on  or  at  the  respective  days  or 
times  when  the  dividends  of  that  stock  shall  be  payable  at  the  Bank  of 
England;  then  and  in  either  of  such  cases  the  above  written  obligation 
shall  be  void,  otherwise  shall  be  and  remain  in  full  force  and  virtue." 

The  settlement  referred  to  was  of  even  date  with  the  bond,  and  made 
a  provision  for  Lady  Sophia  and  the  children  of  the  marriage  out  of 
Sir  Roger  Gresley ^s  real  estates.  As  to  the  10,000/.  four  per  cent,  bank 
annuities  secured  by  the  bond,  and  the  400/.  a  year  which  Lord  Coventry 
was  to  pay  till  the  stock  was  transferred,  the  trustees  were,  during  (he 
joint  lives  of  Sir  Roger  and  Lady  Sophia,  to  pay  200/.  a  year,  part  of  the 
400/.,  to  Lady  Sophia,  for  her  separate  use,  by  way  of  pin  money,  and 
the  remaining  200/.  a  year  to  Sir  Roger  Gresley.  After  the  death  of 
either,  the  whole  400/,  a  year  was  to  be  paid  to  the  survivor;  and  npoti 
his  or  her  death,  the  capital  was  to  go  to  the  children  of  the  marriage, 
as  the  parents  jointly  or  the  survivor  should  appoint,  and,  for  want  of 
such  appointment,  to  the  children  equally  in  manner  therein  mentio&ed. 

The  marriage  with  Lady  Sophia  and  Sic  Roger  Gresley  was  imm0* 
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d  ::i'e1y  solemnized.  In  the  year  1824,  the  5  G.  4,  c.  11,  reduced  the 
c.lv  4  percent,  bank  anmiities,  which  existed  at  the  date  of  the  bond, 

10  3h  per  cent,  bank  annuities:  and  it  was  thereby  provided,^  that  all 
bonds  and  contracts  for  the  transfer  of  the  4  per  cent,  bank  annuities 
ri.ould  be  fully  satisfied  by  tbe  transfer  of  an  equal  sum  in  the  new  3i 
per  cent,  annuities. 

In  the  year  1832,  the  5  per  cent,  bank  Navy  annuities  were  by  the  3 
G.  4y  c.  9y  reduced  to  4  per  cent,  annuities;  and  in  the  year  1830,  these 
^t?er  annuities  were  reduced  by  the  11  6.  4|  and  1  W.  4,  c.  13,  to  a  3i 
Der  cent  fund. 

The  7  6.  4,  c  39,  which  received  the  royal  assent  on  the  5th  of  May 
1S36,  created  a  new  stock  called  4  per  cent,  bank  annuities  of  1826, 
which  was  not  to  be  redeemable  till  after  the  5th  of  April  1833. 

Tbe  Elarl  of  Coventry  died  on  the  25lh  of  March  1831,  having  during 

his  Hfe  duly  paid  to  the  trustees  of  Lady  Sophia's  marriage  settlement 

400i.a  year  according  to  the  condition  of  the  bond,  but  not  having 

made  any  transfer  of  stock  to  them. 

Hie  first  question  in  the  cause  was,  whether  the  condition  of  the  bond 

wasid  be  satisfied  by  a  transfer  of  the  sum  of  10,000/.  in  the  31  per  cent. 

faulannniiies,  to  which  the  4  per  cent,  annuities  existing  at  the  date  of 
tbt  bond  bad  been  reduced,  or  by  a  transfer  of  10,000/.  in  the  new  4  per 
am  annuities,  which  did  not  exist  at  the  date  of  the  bond,  but  existed 

11  the  death  of  the  Earl  of  Coventry. 

Mr.  Pemberton  and  Mr.  Lowndes,  for  tbe  plaintiffs,  who  were  trus- 
tees and  executors. 

Mr.  Tinney  and  Mr.  Spence,  for  Sir  Roger  and  Lady  Sophia  Gresley. 

By  the  words  of  the  bond.  Lord  Coventry  was  bound  at  the  time  of 
his  death  to  transfer  to  the  trustees  of  Lady  Sophia's  settlement  10,000/. 
four  per  cent,  bank  annuities;  there  existed  at  that  time  and  there  exists 
DOW  a  4  per  cent,  stock;  and  there  is  no  reason  why  the  condition  should 
Dot  be  fulfilled  literally.  The  obligor  and  his  representatives  were  al- 
lowed to  discharge  their  obligation  at  any  time  not  exceeding  a  year 
from  his  decease;  but  at  whatever  time  the  obligation  was  to  be  dis- 
charged, it  could  be  done  only  by  a  transfer  of  stock  which  at  the  time 
bore  4  per  cent,  interest.    The  case  does  not  come  within  the  sixteenth 

*  The  sixteenth  section  of  the  5  G.  4,  c.  11,  provided,  **That  in  every  case  in 
frldcli  any  person  or  persona  shall  at  the  time  of  the  passing  of  this  act  be  or  remain 
boBBd  bj  the  condition  of  any  bond  or  obligation,  or  by  the  terms  of  any  instrument 
in  writing,  or  by  any  agreement  or  contract,  to  transfer  any  amount  of  capital  stock  in 
the  said  4  per  cent,  annuities  respectively,  the  condition  of  every  snch  bond  or  obliga^ 
tion,  or  the  terms  of  any  such  instrument  in  writing,  or  agreement  or  contract,  shall 
be  deemed  in  law  and  equity  to  be  satisfied,  by  making  a  transfer  of  an  equal  amount 
ofc&pital  stock  in  the  reduced  3i  per  cent,  annuities;  and  that  where  any  party  is 
bjtfee  condition  of  any  such  bond  or  obligation,  or  the  terms  of  any  such  instrument 
is  vritiogt  or  agreement  or  contract,  bound  or  required  to  pay  half  yearly  sums,  equal 
10  the  dividends,  on  any  specified  amount  of  any  such  4  per  cent,  annuities  respec- 
lirely,  every  such  bond,  obligation,  instrument,  agreement  or  contract,  shall  be  satis- 
ied  by  tbe  payment  of  half  yearly  sums  equal  to  the  dividends  of  or  upon  the  same 
iBWBBt  of  the  said  3^  per  cent,  annuities,*' 
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-section  of  the  5  G.  4,  c.  U;  for  that  clause  applies  onlv  to  bonds  and 
contracts  <<  to  transfer  any  amount  of  capital  stock  in  the  said  4  pounds 
per  centum  annuities.''  Here  the  instrument  has  no  reference  to  any 
particular  species  of  stock  as  existing  at  any  time  except  the  time  of 
transfer.  It  is  clear  that  the  intention  was,  that  the  trust  fund  should 
produce  400/.  a  year,  at  least  during  the  joint  lives  of  Sir  Roger  and 
Lady  Sophia^  atid  during  the  life  of  the  survivor  of  them:  and  ibat  in- 
tention will  be  entirely  disappointed,  if  the  bond  is  held  to  be  satisfied 
by  a  transfer  of  10,000/.  3i  per  cent,  stock. 

Mr.  Bickersteth  and  Mr.  James  Russell,  contra. 

The  only  4  per  cent  bank  annuities  which  existed  at  the  dale  of  the 
bond,  or  for  some  time  afterwards,  were  the  annuities  which  were  re- 
duced by  the  5  G.  4,  c.  1 1.    That  must,  therefore,  have  been  the  stock 
which  the  bond  contemplated,  unless  it  is  to  be  held  that  Lord  Coventry 
was  bound  by  a  contract  which  had  no  reference  to  any  existing  sub- 
ject.  The  condition  of  the  obligation  speaks  of  "  the  books  of  the  Gover- 
nor and  Company  of  the  Bank  of  England,  kept  for  entering  transfers  of 
such  stock;"  and  the  half  yearly  payment  of  200/.  until  the  stock  is 
transferred,  is  to  be  made  *^at  the  respective  days  or  times  when  the 
dividends  of  that  stock  shall  be  payable  at  the  Bank  of  England.^' 
These  expressions  have  a  plain  reference  to  an  actually  existing  stock. 
Lord  Coventry,  therefore,  was  a  person,  who,  at  the  time  of  the  passing 
of  the  5  G.  4,  c.  11,  was  bound  to  transfer  at  some  future  time  a  given 
amount  of  the  capital  of  the  bank  annuities  which  that  act  reduced;  and 
his  obligation  is  satisfied  by  transferring  an  equal  amount  of  the  Si  per 
cent,  stock. 

Thb  Master  of  the  Rolls.-*!  am  of  opinion  that  the  condition  of 
the  bond  plainly  referred  to  a  sum  of  10,000/.  in  the  4  per  cent  bank 
annuities  thon  in  existence,  and  that,  according  to  the  express  provision 
of  the  5  G.  4,  this  contract  will  be  fully  satisfied  by  a  transfer  of  10,000/. 
3i  per  cent*  bank  annuities,  into  which  the  four  per  cent,  bank  annui- 
ties were  by  that  statute  reduced. 

The  Earl  of  Coventry  made  his  will  dated  the  8th  of  July  1818, 
which  was  partly  in  the  words  following: — "  As  to,  for,  and  concerning 
all  the  rest  and  residue  of  my  personal  estate  and  effects  whatsoever  not 
hereinbefore  by  me  otherwise  disposed  of,  and  all  such  sum  or  sums  of 
money  as  are  hereinbefore  directed  to  become  and  constitute  part  there- 
of, I  give  and  bequeath  the  same  and  every  part  thereof  unto  Sir  Robert 
ShejQield  and  Henry  Pitches  Boyce,  their  executors,  administrators,  and 
assigns,  upon  the  trusts  and  for  the  intents  and  purposes  by  this  my  will 
expressed  and  declared  of  and  concerning  the  same  (that  is  to  say),  upon 
trust  that  my  said' trustees  or  the  survivor  of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  such  survivor,  do  and  shall  appropriate  and 
apply  so  much  thereof  as  shall  be  requisite  for  that  purpose  (after  de- 
ducting all  expenses)  in  the  purchase  of  20,000/.  interest  or  share  in  the 
capital  or  joint  stock  of  the  annuities  transferable  at  the  Bank  of  Eng- 
land, commonly  called  4  per  cent,  bank  annuities."  'Hien,  after  declar- 
ing the  trusts  of  this  sum  of  stock  for  two  of  his  daughters,  the  will 
proceeded  thus:  <^  And  upon  further  trust  that  my  said  trustees  or  the 
survivor  of  them^  or  the  executors,  administrators,  and  assigns  of  sucii 
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«-'Tivor,  do  and  shall,  ont  of  the  said  residue  of  my  said  personal  estate 
'*:er  the  application  of  part  thereof  as  hereinbefore  directed),  appro- 
--.'le  and  set  apart  so  much  thereof  as  will  be  sufficient  to  purchase  the 

*  r:her  som  of  20,000/.  interest  of  share  in  the  capital  or  joint  stock  of 

*  "^  said  annniiies  transferable  at  theJBank  of  England  commonly  called 
V.^r  cent,  bank  annuities,  and  do  and  shall  stand  and  be  possessed  of 
a:  i  ititerested  in  the  same  bank  annuities,  when  so  purchased  as  afore- 
s^d.and  receive  the  dividends,  interests,  and  annual  produce  thereof, 
'  (i  pay,  apply,  and  dispose  of  the  same,  during  the  life  of  my  son  John 
C  iroiitry,  lo  such  person  or  persons,  and  for  such  intents  and  purposes 
'J  d  MX  siich  manner,  as  my  said  son  shall  from  time  to  time  by  any  draft, 
:.  e,  order,  or  writing  signed  by  him  (but  not  by  way  of  anticipation) 
wrectand  appoint,  and  in  default  of  or  subject  to  any  such  direction  or 
:'  njQtment  do  and  shall  pay  such  interest,  dividends,  and  annual  pro- 
i.  c£  into  the  proper  hands  of  my  said  son  for  his  sole  use  and  benefit 
linnghis  lifetime,'^  subject  to  various  provisos,  and  with  various  limi- 
uuof»  o?er. 

At  the  date  of  the  will  there  were  no  other  4  per  cent,  bank  annuities 
tloD  those  which  were  reduced  to  3}  per  cent,  annuities  in  1824,  by  the 
5G.4,c.  11. 

The  twentieth  section  of  the  5  G.  4,  c.  11,*  provided  that  trusts,  af- 
fsc.iog  the  4  per  cent,  bank  annuities  thereby  converted,  should  be 
^bfied  by  an  equal  amount  of  the  new  34  per  cents. 

The  Earl  of  Coventry  afterwards  made  a  codicil  to  his  will,  bearing 
^I'.e  the  31st  day  of  July  1818,  and  a  second  codicil  to  his  will  bearing 
J3?e  the  11th  day  of  July  1825,  but  did  not  by  either  of  them  alter  or 
sf-a  the  legacy  of  20,000/.  given  by  the  will  for  the  benefit  of  his  son 
J  ':n  Coventry.  The  only  4  per  cent,  annuities,  which  existed  at  the 
'ate  of  the  last  codicil,  were  the  new  4  per  cent,  annuities,  which  had 
arisen  in  July  1822,  from  the  conversion  of  the  Navy  5  per  cents  under 
l-'e  3  G.  4,  c.  9. 

Ti)e  second  question  in  the  cause  was,  whether  this  legacy  was  to  be 
ntisfied  by  a  transfer  of  the  sum  of  20,000/.,  3J  per  cent,  bank  an- 
munes,  into  which  the  4  per  cent,  bank  annuities  existing  at  the  date  of 
tl»e  will  had  been  reduced;  or  by  a  transfer  of  20,000/.  of  the  4  percent, 
bank  anuni ties,  existing  at  the  death  of  the  Earl  of  Coventry. 

Mr.  Lynch,  for  John  Coventry. 

The  question  is  not  affected  by  the  decision  of  the  court  on  the  bond. 


*  That  section  enacted,  **That  all  trusts,  whether  created  by  will  or  otherwise,  and 
vHeh  existod  either  in  the  whole  or  in  part,  and  all  directions  contained  in  any  will 
•:;  devise  or  testamentary  paper  which  reniain  unexecuted  at  the  time  of  the  passing 
'/ihis  act,  as  to  any  4  per  cent,  annuities  which  may  under  this  act  be  converted  into 
y  per  cent,  annuities,  or  as  to  the  payment  or  distribution  of  any  dividends  thereon, 
c:i3to  the  transfer  of  any  such  annuities  in  any  events  specified  in  any  such  trusts 
ar  v*n  or  testamentary  paper,  shall  extend  and  be  deemed  and  construed  in  all  cases 
i3<j  ta  all  eoorts  of  law  and  equity  in  the  United  Kingdom,  or  elsewhere  in  any  do- 
D=nio«or  territories  belonging  to  his  majesty,  to  extend  and  to  apply  to  all  such  3} 
p^rtnt,  annoities,  created  in  lieu  of  any  4  per  cent,  annuities,  subject  to  or  affected 
tj  uiy  sach  irosts  or  devises  or  wills  or  testamentary  papers,  for  all  purposes,  and  In 
lI  esaes  in  which  such  trusts  or  to  which  any  such  directions  can  be  made  ap- 
jtirable.** 
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The  bond  has  reference  to  the  slate  of  things  whk^h  existed  at  the 
time  of  its  execution;  the  will  speaks  at  the  death  of  the  testator,  and 
Biust  mean  4  per  cent,  stock  then  existing:  Banks  v,  Sladen,  1  Russ.  & 
Mylne,  216,  (4  Cond.  Cha.  Rep.  394.) 

Mr.  Bickersteth  and  Mr.  James  Russell,  contra. 

The  will  must  be  read  with  reference  to  the  state  of  things  at  the  time 
when  it  was  made.  It  speaks — not  of  any  stock  to  be  afterwards 
created^ — but  of  a  stock  which  then  existed;  and  it  describes  it  as  a 
stock  "transferable  at  the  Bank  of  England,  commonly  called  4  per  cent 
bank  annuities."  The  only  stock  then  transferable  at  the  Bank  of  Eng- 
land, which  was  commonly  called  4  per  cent,  bank  annuities,  was  the 
stock  which  has  been  since  reduced  to  3J  per  cents.  The  present  4  per 
cents  had  no  existence  and  no  appellation  at  the  time  when  the  testator 
made  his  will.  The  trust  may  also  be  considered  as  an  inchoate  trust, 
remaining  unexecuted  at  the  time  when  the  5  6.  4,  c.  11,  was  passed; 
and  if  so,  it  will  come  within  the  operation  of  the  twentieth  section. 

Mr.  Lynch,  in  reply. 

The  wills  spoken  of  in  the  twentieth  section  of  the  5  G.  4,  c.  11,  are 
wills  of  testators  then  dead,  which  were  operative  instruments,'  and  had 
created  trusts  affecting  the  stock  about  to  be  reduced,  but  which  had  not 
been  executed.  The  will  of  Lord  Coventry  did  not,  until  his  death, 
create  any  trust  which  could  affect  any  species  of  stock  whatsoever. 

The  Master  op  the  Rolls. — Upon  the  second  question,  I  am  of 
opinion,  that  the  testator's  son  John  is  under  the  will  entitled  to  a  sum 
of  20,000/.  stock  in  the  4  per  cent,  bank  annuities  now  existing.  This 
is  not,  like  the  case  of  Lady  Sophia,  a  case  of  contract.  The  will  speaks 
only  at  the  death  of  the  testator;  and  the  plain  intention  is  to  provide 
for  the  son  John  an  income  of  800/.  a  year,  by  the  purchase  at  the  tes- 
tator's death  of  20,000/.  in  4  per  cent,  bank  annuities.  The  3 J  per  cent 
bank  annuities  would  not  sufficiently  answer  his  clear  intention,  nor  the 
description  in  the  will.     , 

If  his  intention  could  be  confined  to  the  4  per  cent,  bank  annuities 
existing  at  the  date  of  the  will,  it  might  be  argued  that  the  legacy  was 
altogether  adeemed,  inasmuch  as  there  is  now  no  such  stock. 

The  trusts  of  the  first  mentioned  sum  of  20,000/.  4  per  cent,  bank 
annuities,  which  the  trustees  were  directed  to  purchase,  were  declared 
in  the  following  words:-— <•!  direct  that  the  said  sum  of  20,000/.  4  per 
cent,  bank  annuities,  when  so  purchased,  shall  be  transferred  into  the 
names  of  the  trustees  for  the  time  being  of  this  my  will,  and  that  they 
do  and  shall  stand  and  be  possessed  of  or  interested  in  one  moiety  or 
half  part  thereof,  in  trust  for  my  said  daughter  Lady  Barbara  Coventry, 
and  the  same  shall  become  and  be  an  interest  vested  in,  and  shall  be 
transferred  or  assigned  to  my  said  daughter  Lady  Barbara  Coventry, 
when  and  as  soon  as  she  shall  attain  the  ao;e  of  twenty-five  years,  orhe 
married  under  that  age  with  the  consent  of  my  said  wife  during  her  life, 
and  after  her  decease,  then  of  the  trustee  or  trustees  for  the  time  being 
of  this  my  will,  which  shall  first  happen;  and  during  such  time  as  my 
said  daughter  Lady  Barbara  Coventry  shall  be  under  the  age  of  twenty- 
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£re  fears  and  unmarried,  I  direct  that  my  said  trustees  or  trustee  do  and 
siaa  pay  and  apply  one  moiety  or  equal  half  part  of  the  dividends,  in* 
ic:e>t,  and  anntial  produce  of  the  said  10,000/.  4  percent,  bank  annuities 
.::i.o  my  said  wife  for  and  towards  the  maintenance  and  education  of 
!LV  said  daughter,  and  do  and  shall  pay  and  apply  the  other  moiety  or 
M/ial  half  part  of  such  last  mentioned  dividends,  interest,  and  annual 
;::diKe  unto  my  said  daughter  for  clothing  and  for  such  other  articles 
d  dress  and  necessaries  as  she  shall  or  may  require;  and  in  case  my 
^.d  wife  shall  die  before  my  said  daughter  shall  attain  the  age  of  twenty* 
tve  years,  or  be  married  with  such  consent  as  aforesaid,  then  I  direct 
Lit  my  said  trustees  or  the  trustee  for  the  time  being  of  this  my  will, 
•>)  and  shall  pay  the  whole  of  the  dividends,  interest,  and  annual  pro* 
duce  of  her  said  portion  unto  my  said  daughter  to  and  for  her  own  use 
aikd  benefit:  but  if  my  said  daughter  shall  die  und^r  the  age  of  twenty- 
t^t  years,  and  unmarried,  then  I  direct  that  the  said  sum  of  10,000/.  4 
per  ceut,  bank  annuities  hereby  bequeathed  to  or  in  trust  for  her  shall 
{^.  into  and  constitute  part  of  the  residue  of  my  personal  estate:  provided 
a'lways,  that  if  my  said  daughter  shall  die  unmarried  before  she  shall 
attaja  ibe  age  of  twenty-five  years  without  such  consent  as  aforesaid, 
theo  /  do  hereby  declare  my  will  to  be,  that  the  several  trusts  by  this 
ffif  win  declared,  respecting  the  said  10,000/.  4  percent,  bank  annuities, 
sbJ  be  void;  and  in  lieu  thereof,  I  direct  that  my  said  trustees,  or  the 
nrviror  of  them,  or  the  executors  or  administrators  of  such  survivor,  do 
Vid  shall  (after  such  marriage  shall  be  had  and  solemnized)  stand  and 
bt  possessed  of  and  interested  in  the  capital  of  the  said  bank  annuities, 
upon  trust  that  ihey  do  and  shall  receive  the  interest,  dividends,  and 
yearly  produce  of  the  same  from  time  to  time  during  the  life  of  my  said 
(iiugUter,  and  do  and  shall  pay,  apply,  and  dispose  of  the  same  to  such 
person  or  persons,  for  such  purposes^  and  in  such  manner  as  she,  not* 
'f  iihstandiug  her  coverture,  shall  from  time  to  time  by  any  draft,  note, 
order,  or  writing,  signed  by  her,  but  not  by  way  of  anticipation,  direct 
tcid  appoint;  and  in  default  of  or  subject  to  any  such  direction  and 
appoiotmeut,  do  and  shall  pay  such  interest,  dividends,  and  annual  pro* 
duce  into  the  proper  hands  of  my  said  daughter  for  her  own  sole  and 
separate  nse  and  benefit,  exclusive  of  her  then  present  or  any  future 
husband,  who  is  not«to  intermeddle  therewith,  nor  is  the  same  to  be 
subject  or  liable  to  his  debts,  engagements,  or  control:  and  my  will  is, 
thai  afiy  draft,  note,  order,  or  receipt  in  writing,  signed  by  my  said 
daogfater,  sliall,  notwithstanding  her  coverture,  be  a  sufficient  discharge 
for  so  much  money,  as  in  any  sucb  draft,  note,  order,  or  receipt  shall  be 
acknowledged  to  be  received,  to  the  persons  or  person  paying  the  same; 
and  from  and  after  the  decease  of  my  said  daughter,  then  upon  further 
trust,  that  my  said  trustees,  or  the  survivor  of  them,  or  the  executors, 
idcninistrators,  and  assigns  of  such  survivor,  do  and  shall  stand  and  be 
poseased  of  and  interested  in  the  said  sum  of  10,000/.  4  per  cent,  bank 
auouities,  and  all  dividends,  if  any,  which  shall  have  accrued  thereon 
respectively  after  the  decease  of  my  said  daughter,  in  trust  for  all  and 
every  the  child  or  children  of  my  said  daughter,  to  be  divided  between 
tfaeoi  in  equal  shares  and  proportions,  if  more  than  one,  and  if  but  one 
such  child,  in  trust  for  such  one  child;  the  shares  of  sons  to  be  transferred 
aoi  paid  to  them  at  their  respective  ages  of  twenty-one  years,  and  the 
ihares  of  danghters  to  be  paid  to  them  at  that  time,  or  day  or  respective 
flays  of  marriage,  which  shall  first  happen:  and  it  is  my  will,  that  if  any 
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of  the  children  of  1117  said  daughter,  being  a  son  or  sons,  shall  dio  nndex 
the  age  of  twenry-one  years,  or,  being  a  daughter  or  daughters,  shall  die 
under  that  age^  and  unmarried,  the  shares  or  share  of  such  children  01 
child  so  dying  shall  go  over,  and  be  paid  and  divided  amongst  the  sur- 
viving children  in  equal  shares  and  proportions,  if  more  than  one,  and 
if  but  one  child,  then  to  such  one  child,  and  shall  be  payable  in  the  same 
manner  and  be  transferable  at  the  sarne  times  as  I  have  hereinbefore 
mentioned  with  respect  to  the  original  provision  hereby  made  for  such 
children  respectively:  and  it  is  my  further  will,  and  I  do  direct  that  in 
case  my  said  daughter  shall  be  married  without  such  consent  as  afore- 
said, and  shall  leave  any  children  or  an  only  child  at  the  time  of  her 
death,  my  said  trustee,  or  the  trustees  or  trustee  for  the  time  being  of 
this  my  will,  do  and  shall,  during  the  minority  of  such  children  or  child, 
pay  and  apply  the  whole  or  a  sufficient  part  of  the  dividends  and  interest 
to  accrue  on  the  shares  or  share  of  such  children  or  child  in  and  towards 
the  maintenance  and  education  of  such  children  or  child  respectiveiy-y 
and  do  and  shall,  when  and  so  often  as  the  whole  of  such  interest,  divi- 
dends, and  annual  produce  shall  not  be  so  applied  as  aforesaid;  lay  out 
and  invest  the  same  in  the  purchase  of  like  bank  annuities,  and  add  the 
interest  thereof  from  time  to  time  to  the  principal  by  way  of  accumula- 
tion (such  accumulation  to  be  for  the  benefit  of  such  child  or  children, 
and  to  be  transferred  and  become  vested  interests  at  the  same  age  or 
ages,  and  to  be  liable  to  the  same  chance  of  survivorship  as  hereinbefore 
declared  respecting  the  principal  of  such  bank  annuities):  provided 
always,  and  my  will  is,  that  notwithstanding  the  trusts  aforesaid,  it  shall 
be  lawful  for  my  said  trustees,  or  the  survivor,  or  the  executors,  admin- 
istrators, and  assigns  of  such  survivor,  after  the  decease  of  my  said 
daughter  ^if  they  or  he  shall  think  fit,  but  not  otherwise),  at  any  time 
or  times  during  the  minority  of  any  child  or  children  presumptively 
entitled  to  any  shares  or  share  of  and  in  the  portion  hereby  provided  for 
my  said  daughter  (being  a  son  or  sons),  to  call  in  any  part  of  the  capital 
out  of  which  the  share  or  shares  of  any  such  son  or  sons  shall  be  pre- 
sumptively payable,  but  not  exceeding  in  the  whole  for  each  and  any 
such  son  one  half  of  his  presumptive  portion  at  the  time,  and  to  apply 
the  moneys  so  to  be  called  in  for  placmg  any  such  son  or  sons  in  any 
profession  or  employment,  or  for  his  or  their  instruction  therein,  or  other- 
wise for  his  or  their  advancement  in  the  world,  notwithstanding  his  or 
their  portion  or  portions  shall  not  have  then  become  payable:  and  my 
will  further  is,  that  in  case  all  the  children  of  my  said  daughter  shall  die 
without  having  acquired  a  vested  interest  or  vested  interests  in  the  capital 
of  the  said  bank  annuities,  then  and  in  such  case  I  direct  that  the  same 
shall  sink  into  and  form  part  of  the  general  residue  of  my  said  personal 
estate,  and  be  applied  and  disposed  of  accordingly.    And  as,  to,  for,  and 
concerning  the  sum  of  10,000/.  4  per  cent,  bank  annuities  (the  remain- 
ing part  of  the  said  sum  of  ^0,000/.  like  annuities)  hereinbefore  directed 
to  be  raised  out  of  my  said  personal  estate,  upon  trust  that  my  said  trus- 
tees, or  the  survivor  of  them,  or  the  executors,  administrators,  or  assigns 
of  such  survivor,  do  and  shall  stand  and  be  possessed  of  and  interested 
in  the  same,'and  of  and  in  the  dividends,  interest,  and  annual  produce 
from  time  to  time  to  arise  therefrom  in  trust  for  my  said  daughter  Lady 
Sophia  Coventry  and  her  issue,  the  same  to  become  an  interest  vested 
in  and  to  be  assigned  and  transferred  to  her  and  her'issue  at  such  or  the 
like  ages  or  times^  in  such  or  the  like  shares  and  proportions^  and  in  such 
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or  tbe  IHce  events^  and  to  be  subject  to  such  or  the  like  trusts,  provisos, 
and  declarations  as  I  have  hereinbefore  expressed  and  declared  of  and 
eonceniing  the  like  portion  hereby  provided  for  my  said  daughter  Lady 
Barbara  Coventry  and  her  issue. '^    The  testator,  in  a  subsequent  clause^ 
gave  the  residue  of  his  personal  estate  in  trust  for  his  children  (except 
his  son  Lord  Deerhurst  and  his  son  John),  and  their  issue,  in  manner 
therein  mentioned.    Then  came  the  following  proviso: — ^** Provided,  and 
I  do  hereby  further  direct,  that  whatever  sum  and  sums  of  money  I  have 
already  paid  or  advanced,  or  may  hereafter  pay  or  advance  to  or  for  the 
nse  of  any  of  my  children  in  my  lifetime,  for  which  I  have  already  taken 
or  shall  hereafter  take  any  acknowledgement  in  writing,  shall  be  brought 
into  hotchpot  before  any  division  shall  be  made  of  my  said  residuary 
estate  and  effects,  or  otherwise  the  same  shall  be  received,  taken,  or 
allowed  as  part  of  the  share  or  provision  of  my  said  residuary  estate  and 
effects,  to  which  the  child  or  children,  to  or  for  whose  use  or  benefit  such 
advance  or  payment  has  been  or  shall  be  made,*  unless  I  shall  by  some 
codicil  hereto,  or  other  writing  under  my  hand  hereafter,  give  any  direc- 
tions to  the  contrary.''    After  various  other  directions,  the  will  proceeded 
as  follows: — "And  1  do  hereby  further  declare  my  will  to  be,  that  the 
legacies  and  benefits  hereinbefore  bequeathed  by  me  to  or  in  favour  of 
my  said  children,  or  any  of  them,  shall  not  be  in  satisfaction  for,  but  in 
addition  to,  any  portion  or  provision  to  which  they  are  or  shall  be  entitled 
imder  any  articles  of  settlement  already  executed  by  me  in  their  favour, 
other  than  and  except  such  sums  as  are  hereinbefore  directed  to  be 
brought  into  hotchpot  as  aforesaid.'^ 

On  the  20th  July  1818,  the  testator's  daughter,  Lady  Barbara,  inter- 
married with  Mr.  Crawfurd,  without  her  father's  consent.  Upon  this, 
Lord  Coventry,  by  a  codicil  dated  the  2dth  day  of  July  1818,  revoked 
Ihe  legacy  of  10,000/.  4  per  cent,  bank  annuities,  and  all  other  benefits 
given  by  his  will  to  Lady  Barbara  and  her  issue,  and  he  thereby  gave 
to  her,  in  lieu  of  his  former  bequest,  a  sum  of  5000/.  4  per  cent,  bank 
anoutties,  for  her  life  only.  Afterwards,  by  a  deed  bearing  date  the  9th 
day  of  July  1825,  the  testator  covenanted  to  pay  a  sum  of  10,000/.  ster- 
ling to  trustees,  upon  certain  trusts  thereby  declared  for  the  benefit  of 
Lady  Barbara  and  her  children;  and  by  a  codicil  dated  the  11th  day  of 
July  1825,  referring  to  the  deed  of  the/  &th  of  July,  be  declared  the 
10,000/.  to  be  in  satisfaction  of  all  legacies  or  sums  of  money  given  to 
his  said  daughter,  or  in  trust  for  her,  by  his  will,  or  any  codicil  thereto. 
In  pursuanceof  his  covenant,  Lord  Coventry,  on  the  1st  of  August  1825, 
laid  out  10,000/.  in  the  purchase  of  three  percent,  bank  annuities,  in  the 
names  of  the  trustees  of  the  settlement  made  in  the  preceding  July. 

Lady  Barbara  and  Lady  Sophia  were  the  two  youngest  children  of 
tfie  Earl  of  Coventry;  and  he  had  seven  other  elder  children,  each  of 
whom,  upon  the  death  of  Thomas  Coventry,  became  entitled  under  the 
will  of  Thomas  to  legacies  of  10,000/.  four  per  cent,  bank  annuities. 
Lady  Sophia  and  Lady  Barbara  were  not  born  at  the  time  of  Thomas's 
death,  and  took  nothing  under  his  will.  In  1811,  J^ady  Augusta,  one 
of  the  seven  elder  children,  intermarried  with  Sir  Willoughby  Cotton. 
Shortly  afterwards  the  Earl  of  Coventry  advanced  2200/.  for  the  pur- 
<d!tase  of  a  commission  for  his  son*in-law,  and  360/.  for  the  purchase  of 
a  teafle  of  a  house;  and  on  that  occasion  he  took  from  Lady  Augusta  an 

*  The  Motenee  is  imperfect;  it  is  printed  at  it  was  in  the  briefs* 
Vox.  XIIL— 7 
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acknowledgement,  signed  by  her  in  the  following  words:  <^  I  acknowledge 
to  have  received  from  my  father,  the  Earl  of  Coventry,  the  sum  of  2200/. 
advanced  to  me  at  ray  request,  towards  the  purchase  of  a  commission  ia 
the  army  for  my  husband,  Willonghby  Cotton;  also  360/.  towards  pur- 
chasing the  lease  of  a  house  in  Cadogan  Place,  which  sums  make  to- 
gether 2560/.,  but  which  is  not  to  be  claimed  from  me  or  my  husband, 
otherwise  than  by  a  deduction  from  any  property  which  may  be  left  to 
or  in  trust  for  me  or  him  by  the  will  of  my  father." 

Under  these  several  circumstances,  the  third  question  in  the  cause  was, 
whether  Lady  Sophia  Oresley  was  entitled,  not  only  to  the  sum  of 
10,000/.  four  per  cent,  bank  annuities,  according  to  the  condition  of  the 
bond  given  by  her  father  upon  her  marriage,  but  also  to  the  10,000/. 
four  per  cent,  bank  annuities  provided  for  her  by  the  will. 

Mr.  Bickersteth  and  Mr.  James  Russell  argued  that,  according  to  the 
general  doctrine  on  the  subject  of  double  provisions  or  portions,  the  bond 
was  a  satisfaction  of  the*  legacy;  and  that  the  testator  throughout  the 
will  manifested  a  plain  intention  to  give  equal  benefits  to  his  daughters. 
His  reason  for  giving  legacies  of  10,000/.  four  per  cent,  bank  annuities 
to  the  two  youngest  daughters  was,  that  each  of  the  elder  children  had 
an  equal  legacy  under  the  will  of  Thomas  Coventry.  The  very  motive 
of  the  bounty  was  equality.  But  if  Lady  Sophia  was  allowed  to  take 
the  legacy  in  addition  to  the  sum  secured  to  her  by  the  bond,  the  equality 
would  be  destroyed,  and  she  would,  to  the  extent  of  the  legacy,  derive 
more  from  her  father  than  any  of  her  sisters  did.  They  cited  Hartopp 
V.  Hartopp,  17  Ves.  184;  Trimmer  v.  Bayne,  7  Ves.  508;  Chave  v. 
Farrant,  18  Yes.  8;  Ex  parte  Pye,  18  Ves.  140;  and  they  referred  to 
Weall  V.  Rice,  supra  19;  Booker  v.  Allen,  supra  29;  and  Lloyd  v. 
Harvey,  supra  49,  as  cases  in  which  all  the  principal  authorities  had 
been  reviewed,  and  the  rule  finally  established. 

It  was  true  that  the  limitations  of  the  settlement  did  not  correspond 
exactly  with  the  trusts  on  which  the  legacy  was  given.  Sir  Roger 
Gresley  took  an  interest  under  the  settlement,  but  took  nothing  under 
the  will:  Lady  Sophia  took  a  greater  beneficial  interest  under  the  will 
than  under  the  settlement;  and  the  limitations  to  the  children  in  the  set- 
tlement and  the  will  differed  in  various  minute  particulars,  although  the 
precise  nature  of  the  limitations  in  the  settlement  did  not  appear  upon 
the  pleadings.  But  such  differences  as  these  did  not  exclude  the  appli- 
cation of  the  rule  against  double  portions;  both  provisions  being  sub- 
stantially for  the  benefit  of  the  daughter  and  her  family. 

Mr.  Tinney,  and  Mr.  Spenee,  contra. 

Besides  the  differences  between  the  trusts  of  the  settlement  and  the 
trusts  on  which  the  legacy  is  given,  it  is  to  be  observed,  that  the  legacy 
is  of  greater  amount  than  the  provision  made  by  the  bond;  for,  accord- 
ing to  the  judgment  of  the  court  on  the  first  two  questions,  the  legacy- 
would  entitle  the  legatee  to  10,000/.  four  per  cent,  bank  annuities,  while 
the  bond  will  be  satisfied  by  a  like  sum  of  3i  per  cent,  stock.  From 
the  conduct  of  the  testator  to  his  other  daughters,  it  may  fairly  be  pre- 
sumed, that  he  intended  Lady  Sophia  to  take  both  provisions.  Whea 
Lady  Augusta  married,  he  advanced  for  her  benefit  a  sum  of  2560/., 
and  he  took  the  precaution  of  having  an  acknowledgement  signed  by  her, 
fi>r  the  purpose  of  showing  that  the  advancement  was  to  be  a  satisfac- 
tion, jvro  tanto,  of  what  she  might  be  entitled  to  under  his  wilL  Whea 
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he  made  a  settlement  of  10,000/.  on  Lady  Barbara  and  her  children^  he 
was  at  the  troable  of  making  a  codicil,  for  the  sole  purpose  of  declaring, 
that  the  setttement  was  a  satisfaction  of  any  legacy  he  had  given  to  her, 
thongh  the  only  legacy  at  that  time  bequeathed  to  her  was  a  life  interest 
in  5OO0/.  four  per  cent,  stock.  If  the  testator  had  meant  the  settlement 
on  Lady  Sophia  to  be  a  revocation  of  the  legacy  given  to  her,  would  he 
not  have  taken  the  same  course  as  in  the  case  of  Lady  Barbara,  and  de- 
clared his  purpose  by  a  codicil?  The  presumption  thus  arising,  that  the 
testator  did  not  intend  the  settlement  to  be  a  satisfaction  and  ademption 
of  the  legacy,  was  greatly  increased  by  the  express  declaration  contained 
in  his  will,  that,  with  the  exception  of  the  sums  expressly  directed  to  be 
brought  into  hotchpot,  the  legacies  bequeathed  to  any  of  his  children 
were  to  be,  not  m  satisfaction  for,  but  in  addition  to,  any  portion  or  pro- 
vision to  which  they  were  or  should  be  entitled  under  any  articles  of 
settlement  then  already  executed  by  htm. 

The  Master  of  the  Rolls. — Upon  thei  third  question  I  am  of 
opinion,  that  the  legacy  of  10,000/.  four  per  cent,  bank  annuities  to  Lady 
Sophia,  is  satisfied  by  the  bond  given  by  the  testator  on  her  marriage, 
and  that  she  is  not  entitled  to  both  provisions.  The  inferences  drawn 
from  the  testator's  conduct  with  respect  to  Lady  Augusta  and  Lady 
Barbara,  do  not  afford  the  conclusions  contended  for  as  to  the  testator's 
intention;  and  the  differences  between  the  limitations  of  the  settlement 
and  the  will  are  not  such  as  to  prevent  the  application  of  the  rule  as  to 
double  portions. 


Gill  t;.  Shelley. 

2  Ru8.  ^  Mylney  336. 

A  testatrix  gave  a  share  of  her  residuary  estate  to  the  children  of  Mary  Glad  man  de- 
ceased. Mary  Gladman  left  two  children,  one  legitimate,  the  other  illegitimate. 
Eridence  was  admitted  to  prove  that  the  illegitimate  child  had  acquired  the  reputa- 
tion of  being  the  child  of  Mary  Gladman ;  that  the  testatrix  well  knew  that  fact, 
and  that  Mary  Gladman  left  only  those  two  children. 

Rdle. — January  28, 1831. 

THE  testatrix,  Elizabeth  Merricks,  the  wife  of  James  Merricks,  being 
empowered  by  her  marriage  settlement  to  dispose  of  her  estate  notwith- 
standing her  coverture,  did,  by  her  will,  give  the  whole  of  her  estate, 
both  real  and  personal,  to  her  husband  for  his  life,  and  after  his  death 
she  gave  parts  thereof  to  different  persons;  and  as  to  her  residuary  estate 
she  directed  her  trustees  and  executors  "  to  divide,  share,  and  pay  the 
same  equally  to,  between,  and  amongst  Anne  Maria  Hall,  widow,  now 
or  lately  residing  at  Carter's  Corner  in  the  parish  of  Hellinsley,  the 
adopted  daughter  of  Thomas  Colbran,  heretofore  of  Hailsham,  yeoman, 
deceased,  the  before  named  and  described  Sarah  Kennet  and  Thomas 
Martin  respectively,  notwithstanding  the  bequests  hereinbefore  made  to 
them,  and  over  and  above  the  same  respectively;  and  also  to  and  be- 
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tween  and  amongst  all  and  every  the  legitimate  children  of  my  relations 
who  (those  who  are  relatives)  were,  are,  or  may  be  in  consanguinity  to 
me  of  the  degree  of  first  cousins,  either  paternally  or  maternally  (except 
the  before  named  Elizabeth  Stephens,  whom  I  exclude  from  receiving 
any  part  or  share  of  the  same);  and  in  this  last  bequest  I  include  Wil- 
liam Freeman,  the  son  of  the  late  Charles  Freeman,  of  the  Cliflfe  afore- 
said, grocer,  Elizabeth  Merricks  (deceased),  the  grandson  of  the  before 
named  Henry  Freeman  and  Mary  his  wife,  intending  that  he,  the  said 
William  Freeman,  shall  have  and  take  such  part,  share,  and  interest 
therein,  as  his  father  the  said  Charles  Freeman,  deceased,  would  have 
been  entitled  to,  if  living,  under  this  my  will  in  this  particular  respect; 
and  in  case  any  of  the  parties,  or  any  of  the  children  of  my  said  relatives, 
to  whom  I  have  given  a  distributive  share  of  the  residue  and  remainder 
pf  my  said  real  and  personal  estate,  or  of  any  other  description  of  estates 
not  hereinbefore  disposed  of,  and  amongst  whom  I  include  the  children 
of  the  late  William  Martin,  of  Hailsham  aforesaid,  shopkeeper  and  far- 
mer, deceased;  also  the  children  of  the  late  Elizabeth  Hastings,  of  Hail- 
sham aforesaid,  deceased,  (before  Elizabeth  Martin);  also  the  children 
of  the  late  Mary  Gladman,  of  East  Dean  in  the  county  of  Sussex, 
deceased,  (before  Mary  Blackman),  and  likewise  the  children  of  such  of 
them  my  said  relatives  last  before  described,  as  shall  happen  to  die  in 
my  lifetime,  or  in  the  lifetime  of  my  said  husband,  the  share  of  him,  her, 
or  them  so  dying,  shall  go,  and  be  payable,  and  paid  equally  to  and 
amongst  the  children  of  such  deceased  person  or  persons).'' 

The  testatrix  died  in  the  year  1827. 

At  the  time  of  making  her  will,  there  were  living  two  children  of 
Mary  Qladman,  who  was  then  dead,  and  was  described  in  the  will  as 
the  late  Mary  Gladman:  one  of  them,  the  defendant  Charlotte  Shelley, 
was  an  illegitimate  child,  born  before  the  marriage  of  her  mother  with 
John  Gladman,  and  the  other,  a  legitimate  child,  born  after  the  mother's 
marriage. 

Mary  Gladman  was  the  daughter  of  Joseph  and  Mary  Blackman, 
which  Mary  Blackman  was  a  first  cousin  of  the  testatrix. 

The  husband  of  the  testatrix  had  died:  and  the  question  in  the  cause 
was,  whether  the  defendant  Charlotte  Shelley  was  entitled  to  share  in 
the  testatrix's  residuary  estate  as  one  of  the  children  of  the  late  Mary 
Gladman. 

It  was  proved  in  the  cause,  that  Charlotte  Shelley  was  an  illegitimate 
child  of  Mary  Gladman,  and  born  in  the  year  1706;  that  Mary  Glad- 
man was  acquainted  with  the  testatrix  before  the  birth  of  the  child; 
that,  prior  to  her  marriage,  and  soon  after  the  birth  of  the  defendant 
Charlotte  Shelley,  she  went  to  live  in  the  house  of  the  testatrix,  and  that 
the  testatrix  was  well  aware  that  Mary  Gladman  had  such  illegitimate 
child;  that  the  child,  when  quite  an  infant,  and  during  the  residence  of 
the  mother  with  the  testatrix,  was  frequently  brought  to  the  house  of 
the  testatrix,  and  treated  affectionately  by  the  testatrix;  that,  Mary  Glad-- 
man  being  uneasy  at  her  separation  from  her  child,  the  testatrix  proposed 
that  the  child  should  reside  with  some  person  near  to  her,  and  offered 
to  pay  the  extra  expense  which  would  thereby  be  occasioned;  that  the 
defendant  Charlotte  Shelley  went  by  the  name  of  Blackman,  was  put  out 
to  nurse  for  the  first  year  after  her  birth,  and  afterwards  resided  with, 
the  father  and  mother  of  Mary  Gladman  until  the  marriage  of  Mary 
Gladman^  and  from  that  time  she  resided  with  John  Gladman  and  Mary 
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Gladman  until  tbe  death  of  Mary  Gladman;  that  Mary  Gladman^  after 
her  marriage  and  until  her  death,  resided  with  her  husband  at  the  dis- 
tance of  nine  or  ten  miles  from  the  testatrix,  and  continued  to  be  in  the 
babit  of  going  to  the  house  of  the  testatrix  until  she  died;  that  she  fre- 
qaeoily  took  her  two  children  with  her  to  visit  the  testatrix,  and  that  the 
testatrix  well  knew  that  Mary  Gladman  had  only  one  child  after  her 


Mr.  Bickerslethy  for  the  plaintiffs. 

Mr.  Pemberton  and  Mr.  Wigram,  for  Charlotte  Shelley. 
Mary  Gladman  had  only  one  legitimate  child.     As  she  was  dead  al 
the  dale  of  the  will,  there  were  not  persons,  and  there  never  could  by 
any  possibility  be  persons,  who  would  answer  the  description  of  ^^  chil- 
dren of  Mary  Gladman,''  if  that  description  was  to  be  confined  to  legi- 
timate children;  and  these  facts  were  well  known  to  the  testatrix.    It 
thesefore  becomes  necessary  to  look  to  circumstances  dehors  the  will,* 
in  order  to  see,  whether  there  were  persons  who  would  come  within  the 
desn^Kion,  taken  in  a  more  extended  sense,  and  whom  the  testatrix 
meant  to  denote  by  the  words  she  used:  Woodhonselee  v.  Dalrymple,  B 
Met  419.     Here  the  evidence  establishes  a  state  of  circumstances,  from 
vfkicfa  there  arises  a  necessary  implication  that  the  testatrix  included 
Charlotte  Shelley  as  one  of  the  children  of  Mary  Gladman:  <'  necessary 
implication,  meaning,"  as  Lord  Eldon  says  in  Wilkinson  v.  Adam,  1 
Te&&B.  466,  ^not  natural  necessity,  but  so  strong  a  probability  of 
ioteotion,  that  an  intention  contrary  to  that  which  is  imputed  to  the  tes- 
tator cannot  be  supposed.'' 

Mr.  Bacon,  for  the  representatives  of  James  Gladman,  the  only  legi- 
timate child  of  Mary  Gladman. 

The  only  point,  on  which  Lord  Eldon  in  Wilkinson  v,  Adam  received 
evidence  dehors  the  will,  was,  to  establish  the  fact  that  there  were  per- 
sons, not  legitimate  children,  who  had  gained  the  reputation  of  children: 
"  If  my  judgment  upon  this  case,''  says  his  lordship,  1  Yes.  &  B.  462, 
**'  is  ^apposed  to  rest  upon  any  evidence  out  of  the  will,  except  that 
which  establishes  the  fact,  that  there  were  individuals  who  had  gained 
by  leputation  the  name  and  character  of  his  children,  that  conclusion  is 
drawn  without  sufficient  attention  to  the  grounds  on  which  the  judgment 
is  formed;  my  opinion  being,  that,  taking  the  fact  as  established,  that 
tfane  were  children  who  had  gained  the  reputation  of  being  his  children, 
it  does  necessarily  appear  on  the  will  itself,  that  he  intended  those  chil- 
dren." Now  assume  that  Mary  Gladman  had  only  one  legitimate 
child,  and  that  she  had  also  an  illegitimate  child;  that  state  of  things  will 
Dot  entitle  Charlotte  Shelley  to  participate  in  the  bequest  along  with  the 
iegiomate  child  of  Mary  Gladman.  In  Hart  v.  Durand,  3  Anst.  684,  a 
testator  gave  a  legacy  to  <<  every  of  the  sons  and  daughters  of  his  late 
CQQsin:"  his  cousin  left  one  legitimate  daughter,  and  one  son  and  one 
dan^iier  illegitimate.  It  was  held  that  the  latter  were  not  entitled  un- 
der the  will,  and  that  evidence  of  the  intention  of  the  testator  was  not. 
adminible.   In  Swaine  v.  Kennerley,  1  Yes.  &  B,  469,  the  bequest  was 

*  See  Mr.  Wignun's  Ezamination  of  the  Roles  of  Law  respecting  the  Admiseioa  of 
Bvidenoe^  in  Aid  of  the  laterpretatioa  of  Wills,  pp.  39,  33. 
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to  '<  all  and  every  the  child  and  children  of  the  testator's  late  son  Tho- 
mas Swaine  deceased,  equally  to  be  divided  between  or  amongst  them.'^ 
The  son  Thomas  left  three  children,  of  whom  one  was  legitimate,  but 
the  other  two,  Thomas  and  John  Swaine,  were  born  before  marriage. 
Lord  Eldon  held  that  the  legitimate  son  alone  was  entitled,  and  assigned, 
as  the  reason  of  his  judgment,  ^'  that  the  will  itself  does  not  prove  that 
the  testator  meant  an  illegitimate  child."  "The  will,"  he  said,  "must 
prove,  that  illegitimate  children  are  intended;  and  extrinsic  evidence  caa 
be  received  only  for  the  purpose  of  collecting  who  had  acquired  the  re* 
putation  of  being  children  of  the  person  named  in  the  will."  There  is  here 
a  legitimate  child;  and  the  circumstance  that  there  is  only  one  legitiniate 
child  will  not  enable  an  illegitimate  child  to  take  along  with  him  under 
the  general  description  of  children. 

Mr.  Pemberton,  in  reply,  said,  that  the  rule  that  children  and  illegiti- 
mate children  could  not  take  together  under  the  general  description  of 
children,  applied  only  to  cases  in  which  the  word  was  used  to  describe 
a  class,  and  not  where  (as  in  the  case  before  the  court)  the  word  clearly 
described  particular  individuals:  that  if,  in  Wilkinson  i;.  Adam,  the  tes- 
tator had  survived  his  wife  and  married  Ann  Lewis,  the  legitimate 
children  of  that  marriage  would  have  taken  jointly  with  the  illegitimate 
children,  in  whose  favour  the  cause  was  decided:  that  Swaine  v.  Ken- 
oerley  was  distiognishable  from  the  case  before  the  court,  because  it  did 
not  appear  that,  in  that  case,  the  facts  were  known  to  the  testator;  that 
the  same  remark  applied  to  Hart  v,  Durand,  for,  as  the  testator  there 
spoke  of  sons,  when  there  was  no  legitimate  son  and  only  one  illegiti- 
mate son,  the  will  showed  that  he  was  not  acquainted  with  the  state  of 
J.  Diirand's  family;  and  besides,  the  evidence  in  that  case  was  tendered 
to  prove  the  testator's  intention  to  comprehend  illegitimate  children,  and 
not  to  establish  facts,  from  which,  taken  in  connection  with  the  language 
of  the  will,  that  intention  would  necessarily  be  inferred. 

The  Master  of  the  Rolls. — ^The  question  in  cases  of  this  sort  is  a 
question  of  intention.  Primd  fade^  the  term  children  is  intended  to 
mean  legitiniate  children;  and  if  there  are  legitimate  children,  or  if  it  be 
possible  that  there  should  be  legitimate  children  of  the  person  named,  no 
illegitimate  child  can  take  under  the  description  of  children.  If,  in  this 
case,  there  had  been  no  legitimate  child  of  Mary  Gladman  at  the  time 
of  making  the  will,  and  there  had  been  two  illegitimate  children,  inas- 
much as  the  death  of  Mary  Gladman  made  it  impossible  that  tliere 
should  be  any  future  legitimate  child,  there  can  be  no  doubt  that  evi- 
dence would  have  been  admissible  to  prove  the  fact;  and  the  two 
children,  who  had  acquired  the  reputation  of  behig  the  children  of 
Mary  Gladman,  would  have  taken  under  the  description  of  her  children 
by  force  of  the  clear  intention  of  the  testatrix.  If,  in  this  case,  the  gift 
had  been  '<  to  the  two  children''  of  Mary  Gladman  deceased,  then,  inas- 
much as  the  death  of  Mary  Gladman  had  made  it  impossible  that  thero 
should  be  two  legitimate  children,  ought  not  evidence  to  be  admissible 
of  the  facts  from  which  it  was  demonstrated  that  the  testatrix  meant  to 
include  the  illegitimate  child  who  had  acquired  the  reputation  of  beings 
the  child  of  Mary  Gladman?  And  is  there,  as  to  this  point,  any  sound 
and  rational  distinction  between  the  expression  ^<  the  children,'^  which, 
necessarily  describes  more  than  one  child,  and  the  expressian  "  the  ti$ro 
children?'' 
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Consideringy  then,  that  <' children"  is  an  ambiguous  term,  which  may 
sean  legitimate  child  or  illegitimate  children  who  have  acquired  the 
rerutatioQ  of  being  children;  and  assuming  that,  if  there  are,  or  by  any 
[•ssibility  may  be,  legitimate  children  to  satisfy  the  expression,  no  ille- 
zitimaie  child  can  take  together  with  the  legitimate  children,  although 
'iiat  point  is  denied  by  the  judges  in  Wilkinson  v.  Adam, — I  think  the 
evidence  admissible  in  this  case:  and  the  evidence,  being  admitted, 
demoDstrates  that  the  testatrix  did  mean  to  include  the  defendant  Char- 
^:te  Shelley  under  the  expression  of  <<the  children  the  late  Mary 
Giadman." 

In  the  case  of  Swaine  v,  Eennerley,  the  expression  is,  ^^  the  child  or 

diLdren  of  my  late  son  Thomas  Swaine,  deceased,"  which  implied  a 

drobt  in  the  mind  of  the  testator  whether  his  late  son  had  more  than  one 

:l.ud.    In  Hart  v,  Durand,  the  expression  is,  <<  to  every  of  the  sons  and 

iiaoghters  of  my  late  cousin  J.  Durand;"  and,  that  cousin  having  left 

oDly  one  legitimate  daughter,  and  only  two  illegitimate  children,  a  son 

and  a  daughter,  the  expression  in  the  will  manifested  that  the  testator 

wfts  ignofant  of  the  actual  state  of  Durand's  family.    Neither  of  these 

^sises,  iberefore,  demonstrated  a  clear  intention  on  the  part  of  the  tes- 

t^tor  ia  &vour  of  the  legitimate  children.  See  Bagley  v.  Mollard,  1  Russ. 


Dowling  V.  Tyrell 

2  But.  #*  Mylne^  343. 

^hoe  a  legacy  ia  given  to  a  natural  child,  with  direction  to  apply  the  inteieBt  for  hie 

auintenaaee,  the  interest  is  payable  from  the  death  of  the  testator. 
M^'-FAmBMj  14, 1831. 

IN  this  case,  the  testator  gave  a  legacy  to  an  infant  described  in  the 
vill  as  his  natural  child,  with  a  direction  to  apply  the  interest  for  his 
m&ioieoaDce,  during  his  minority. 

A  qoestion  was  made,  whether  the  interest  was  payable  on  the  legacy 
*'f(m  the  death  of  the  testator,  or  from  the  end  of  the  year  after  his 
(teuh. 

The  cases  cited  were  Raven  v.  Waite,  1  Swans.  553;  Beckford  v. 
Tobio,  I  Ves.  sen.  308;  Newman  v.  Bateson,  3  Swans.  689. 

The  Master  of  ths  Rojlls  ruled  that  interest  was  payable  from  the 
aeath  of  the  testator. 
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Collinson  v.  Pater. 

I  I 

Collinson  v.  Knibb. 

d  Mu$.  4r  Myhne^  344. 

A  JUDGMENT- DEBT  due  to  a  testator,  which  in  his  lifetime  had 
been  reported  in  a  creditor's  suit,  to  be  an  incumbrance  aflecting  the 
real  estate  of  the  debtor,  will  not  pass  by  his  will  to  a  charitable  use| 
being  within  the  statute  of  the  9  G.  2,  c  36. 

Rolls.— February  14, 1831. 


Between  Catherine  Richards,  wife  of  David  Richards,  by  her 

next  friend,  and  John  John,  Plaintiffs, 

And  Thomas    Davies,   John  Davies,  and  David   Richards, 

Defendants. 

3  Riu,  jr  Mylne^  347. 

The  coart  wiU  direct  an  accoant  of  past  partnership  transactions,  though  the  biH  does 
not  pray  a  dissolution;  but  it  will  make  no  order  for  carrying  on  partnership  coo* 
eems,  unless  with  a  view  to  a  dissolution. 

Roll8.--Febrnary  15, 1831. 

BY  articles  of  agreement,  dated  the  19th  of  January  1799,  a  partner- 
ship was  constituted  for  a  long  term  of  years,  which  had  not  yet  expired. 
Under  these  articles  the  plaintiffs  were  interested  in  the  partnership;  but 
they  had  not  interfered  actively  in  the  business,  which  was  managed  by 
the  defendant,  Thomas  Davies.  The  plaintiffs  alleged  that  proper 
accounts  of  the  partnership  dialings  had  not  been  rendered  to  them  from 
time  to  time,  and  that  they  were  excluded  from  th^  means  of  ascertain- 
ing the  state  of  the  partnership  affairs.  They,  therefore,  filed  their  bill 
in  the  Court  of  Great  Sessions  for  the  counties  of  Carmarthen^  P^Q^' 
broke,  and  Cardigan,  praying  that  an  account  of  the  partnership  dealings 
might  be  taken,  and  that  the  partnership  might  be  conducted  and  car- 
ried on  during  the  residue  of  the  term,  for  which  the  same  was  estab- 
lished, in  conformity  to  the  articles  of  agreement  of  the  19th  of  January 
1799;  that  Thomas  Davies  might  be  decreed,  from  time  to  time,  to  pro- 
duce to  the  plaintiffs,  and  to  permit  them  to  have  access  to,  all  the  books 
of  the  partnership;  and  that  if  necessary,  a  proper  person  might  be 
appointed  to  manage  and  conduct  the  partnership  trade,  and  to  receive 
the  debts  due  and  to  become  due  to  the  same. 

The  answer  suggested  that  the  accounts  of  all  dealings  prior  to  the 


'J    i 
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2  of  the  bill  bad  been  settled;  but  there  was  no  evidence  of  the  alleged 
*  meots* 
Tr  e  caiise  came  on  to  be  heard  in  the  Court  of  Great  Sessions,  shortly 

-.  '^re  ihe  act  abolishing  the  Welsh  judicature  came  into  operation;  and 
.  snit  was  dismissed  with  costs,  on  the  ground  that  a  partner  could 
(  fi!e  a  bill  to  have  the  accounts  of  a  partnership  taken,  unless  he 
.red  the  dissolution  of  the  partnership. 

Tue  cause  was  removed  by  the  plaintiffs  into  the  Court  of  Chancery, 
'^lant  10  the  provisions  of  11  6.  4,  &  1  W.  4,  c.  70;  and  a  petition  of 

.  earing  was  presented,  which  now  came  on  to  be  argued. 

Mr.  Bickersteth  and  Mr.  John  Wilson,  for  the  plaintiffs. 
It  may  be  true  that  the  court  will  not  interfere  to  manage  a  partner- 
p  by  a  receiver,  except  in  the  case  of  a  dissolution,  and  with  a  view 
'^  winding  up  the  concern;  but  to  say  that  one  partner  shall  not  have  an 
'  ccount  against  another,  unless  he  will  consent  that  the  partnership  shall 
t«  at  an  ^,  is  a  very  different  proposition,  and  one  not  warranted  by 
1  iilMirity.    While  the  old  action  of  account  was  in  use,  one  partner 
TLiTtitlmxe  had  the  benefit  of  it  against  another,  without  putting  an  end 
•    tht  partnership.    "  If  two  joynt  merchants,*'  says  Lord  Coke,  Co. 
Lx  172,  a, «  occupy  their  siocke,  goods,  and  merchandizes  in  common 
liseir  common  profit,  one  of  them  naming  himselfe  a  merchant  shall 
e  an  account  against  the  other  naming  him  a  merchant,  and  shall 
■iTje  him  as  receptor  denariorum  ipsius  B.  ex  qudcunque  causd  et 
itraetu  ad  communem  utilUatem  ipsorum  A.  et  B.  provenien*, 
.  'it  per  legem  niercatoriam  raiionabiliter  monstrare  poterit.^^    The 
. ';o{i  of  account  has  now  fallen  into  desuetude,  and  a  partner  is  with- 
.<:  remedy  at  law:  but  the  bill  in  equity  has  been  substituted  for  the 
li'^  of  account;  and  it  would  be  extraordinary  if  a  bill  for  an  account 
':.!  not  be  maintained  where  in  former  times  an  action  of  account 
•i  :^ht  have  been  brought.    In  Harrison  v,  Armitage,  4  Mad.  143,  it 
^i:»  expressly  held  that  one  partner  might  file  a  bill  against  his  co*partner 
''  m  account,  though  he  did  not  pray  a  dissolution;  and  it  was  there 
"  \  thai  Forman  v,  Homfray,  2  Ves.  &  B.  329,  applied  only  to  a  case  of 
•rial  management,  which  would  not  be  granted,  unless  the  bill  prayed 
.  'J^ssalntion  of  the  partnership.*     If  the  rule  were  otherwise,  the  great- 
er injnadee  might  be  done  without  the  possibility  of  remedy.    A  trader 
Imirs  bis  clerk  into  a  valuable  business,  with  a  view  of  securing  a 
^''^e  proportion  of  the  profits  to  his  own  widow  and  children  after  his 
.;c^a5e:  the  person  thus  admitted  gets  into  the  management;  the  origi- 
i!  owner  dies;  the  business  is  carried  on  for  a  short  time;  the  survivor, 
owing  the  widow  and  children  could  not  carry  it  on  themselves,  re- 
%s  to  account:  if  he  is  not  made  to  account,  he  is  a  great  gainer;  if 
'S*,  whom  he  has  wronged,  are  induced  to  pray  for  a  dissolution,  he 
^  a  still  greater  gainer,  being  enabled  by  that  means  to  appropriate  to 

'  In  Kaowles  v.  Haoghton,  II  Yes.  168,  the  bill  prayed  an  account  without  pray- 
'z^  ^istolntion;  and  the  decree  directed  the  accounts  to  be  taken.  In  Chappie  v. 
'.  JiielU  Jae.  537,  (4  Cond.  Ch.  Rep.  255),  the  bill  did  not  pray  a  dissolution;  yet  a 
.•^ree  was  proaonoeed  by  Sir  William  Grant,  declaringr  the  rights  of  the  partners, 
£:  diteetlDg  acooonts  of  the  partnership  dealings  to  be  taken;  and  that  decree  was 
•fanned  by  Lord  Eldon.  See,  however,  Marshall  v.  Colman,  2  J.  &  W.  266;  Los- 
•-i^e  «.  Russell,  4  Sim.  6,  (6  Cond.  Ch*  Rep.  5). 
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himself  the  whole  benefit  of  the  business.  What  can  be  more  extrava- 
gant than  to  say,  that^  under  such  circumstances,  the  party  injured  shall 
not  have  an  account,  unless  he  releases  the  party,  who  has  wronged 
him^  from  the  obligations  of  a  partner  in  time  to  come? 

Mr.  Pemberton,  contra. 

Formah  v.  Homfray  was  not  a  case  of  interim  management:  it  was 
a  motion  to  have  money  paid  into  court;  and  Lord  Eldon  refused  to 
make  the  order,  on  the  ground  that  a  partner  could  have  no  remedy 
against  his  co-partner  on  a  bill  not  praying  relief.  He  there  says  that 
*^  he  did  not  recollect  an  instance  of  a  bill,  filed  by  one  partner  against 
the  other,  praying  an  account  merely,  and  not  a  dissolution;^'  and  he 
observed  that,  <^  if  a  partner  can  come  here  for  an  account  merelf, 
pending  the  partnership,  there  seems  to  be  nothing  to  prevent  his 
doming  annually."  Waters  v,  Taylor,  15  Ves.  10,  is  to  the  same  effect; 
and  in  the  case  of  Kinder  v.  Taylor  (mentioned  in  Gow's  Treatise  on 
Partnership,  stated  also  in  Collyer  on  Partnership,  Appendix  No.  ll, 
the  same  doctrine  is  recognised.  Here  the  bill,  far  from  contemplating 
a  dissolution,  prays  that  the  partnership  may  be  carried  on  during  the 
residue  of  the  term,  and  the  court  is  called  upon  to  interfere  in  carrying 
it  on,  so  as  to  secure  to  the  plainti&  what  they  conceive  they  have  a 
right  to. 

The  Master  of  the  Rolls. — A  bill  was  filed  in  the  Court  of  Great 
Sessions  of  the  several  counties  of  Carmarthen,  Pembroke,  and  Cardigan 
by  one  partner  against  another,  praying  for  an  account  of  what  was  doe 
to  the  plaintiflfs  in  respect  of  the  past  partnership  transactions,  and  that 
the  partnership  might  be  carried  on  and  conducted  under  the  decree  of 
the  court 

At  the  hearing  of  the  cause  in  Wales,  the  bill  was  disiuissed  vitb 
costs. 

The  plaintiffs,  under  the  statute  of  1 1  G.  4,  &  1  W.  4,  c.  70,  presented 
a  petition  of  rehearing. 

In  support  of  the  judgment  in  the  court  below  it  is  contended,  that  a 
court  of  equity  cannot  entertain  a  suit  for  a  partnership  account,  unless 
the  bill  seeks  a  dissolution  of  the  partnership. 

The  plaintiff,  for  moneys  due  to  him  on  a  partnership  account,  has  no 
relief  at  law,  and  if  a  court  of  equity  refuses  him  relief,  he  is  wholly 
without  remedy.  This  would  be  contrary  to  the  plain  principles  oi 
justice,  and  cannot  be  the  doctrine  of  equity. 

It  is  objected,  that  if  such  a  suit  be  entertained,  the  defendant  may  he 
vexed  by  a  new  bill,  whenever  new  profits  accrue;  but  what  right  has 
the  defendant  to  complain  of  such  new  bill,  if  he  repeats  the  injustice 
of  withholding  what  is  due  to  the  plaintiff?  Would  not  the  same  ob- 
jection lie  in  a  suit  for  tithes,  which  accrue  de  anno  in  annum? 

I  must,  therefore,  decree  the  account  of  the  past  partnership  trans- 
actions; but  I  can  make  no  order  for  carrying  on  the  partnership  con- 
cerns, unless  with  a  view  to  a  dissolution. 

The  decree  reversed  the  order  of  dismissal,  and  directed  the  defend- 
ants to  pay  the  plaintiffs  the  costs  which  had  been  paid  on  the  dismissal 
of  the  suit;  and  it  referred  it  to  one  of  the  Masters  to  take  an  account 
of  the  dealings  and  transactions  of  the  partnership  in  the  pleadings  men- 


CASES  IN  CHANCERY.  71 

^Riehaidi  v.  DaTies.— 2  Ras.  &  Mylne,  347.] 

rjodif  from  its  oommencement  up  to  the  date  of  the  report;  in  taking 
which  aiecount  the  Master  was  not  to  disturb  any  stated  or  settled  ac- 
oDants,  which  he  should  find  had  been  come  to  by  the  partners.  Reg. 
Lib.  1830,  B.  fol.  1831-2 


Macartney  v.  Graham. 

2  Bui.  4r  Mylne,  353. 

h  &  sitt  to  recover  the  amoant  of  a  lost  bill  of  exchange,  the  loss  of  the  bill  being 
yrcved  at  the  hearing,  the  defendant,  if  he  dispates  the  safficiency  of  an  indemnity 
which  hu  been  offered  to  him,  and  the  Master  finds  in  favour  of  the  indemnity,  will 
he  oricnd  to  pay  the  costs  sabseqaent  to  the  original  hearing. 

RciW-Febnary  18,  1831. 

THE  snit  was  instituted  to  recover  payment  of  a  bill  of  exchange 
vfaxi  had  been  lost,  and  the  plaintiffs  had  offered  an  indemnity  to  the 
defeodudj  before  the  institution  of  the  suit.  The  loss  of  the  bill  was 
prored;  and  on  the  hearing,  the  Vice-chancellor  referred  it  to  the  Mas- 
ter to  inquire  whether  the  indemnity,  which  had  been  tendered,  was  a 
proper  indemnity,  but  gave  no-costs  up  to  the  hearing. 

The  Master  found,  that  the  indemnity,  which  had  been  tendered,  was 
I  proper  indemnity;  and  the  question  now  was,  as  to  the  costs  subse- 
qnem  to  the  original  decree. 

Mr.  Pemberton  and  Mr.  Eoe,  for  the  plaintiffs. 
Mr.  Cooper,  for  the  defendant. 

Ths  Mastxb  or  the  Rolls. — ^The  defendant  thought  fit  to  dispute 
the  bet,  whether  the  indemnity,  which  had  been  offered  to  him,  was  a 
proper  indemnity;  and  the  Master  has  found  that  it  was  a  proper  indem- 
nity, h  is  plain,  therefore,  that  as  the  costs  subsequent  to  the  original 
healing  have  been  occasioned  by  the  defendant  refusing,  without  suf*- 
fideot  reason,  to  be  satisfied  with  the  indemnity  which  was  offered  to 
him,  he  ought  to  be  charged  with  such  costs. 
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Feakc  v.  Gibbon. 

2  Ru».  4r  Mylnt^  354. 

In  a  foredosare  suit,  to  which  the  proTisional  assigDee  of  the  losoWent  Debtors^  Coori 
is  made  a  party,  as  representing  the  owner  of  the  equity  of  redemption,  the  costs  oi 
the  provisional  assignee  will  be  ordered  to  be  paid  by  the  plaintiff,  who  will  add 
them,  along  with  his  own  costs,  to  the  sum  due  on  the  mortgage. 

Rolls.^February  18, 1831. 

THE  bill  was  filed  by  a  mortgagee  to  foreclose  the  heir-at-law  of  the 
mortgagor.  The  heir  took  the  benefit  of  the  Insolvent  Act,  and  the  pro^ 
visional  assignee  was  made  a  defendant  by  supplemental  bill. 

At  the  hearing,  Mr.  Teed  appeared  for  the  provisional  assignee,  and 
asked  that  his  costs  might  be  provided  for.  The  proper  course,  he  said, 
would  be  for  the  plaintiff  to  pay  them,  and  to  add  them^  along  with  his 
own  costs  of  suit,  to  his  security. 

Mr.  Pembertou  and  Mr.  Wakefield,  for  the  plaintiff,  contended,  that 
the  provisional  assignee  could  not  be  in  a  better  situation  than  the  insol- 
Tent  whom  he  represented,  and  must  take  his  chance  of  getting  his  costs 
out  of  the  assets  of  the  insolvent.  It  would  be  a  great  hardship  on 
mortgagees,  holding  probably  a  security  already  insufficient,  if  they 
were  to  be  burthened  with  the  costs  of  the  provisional  assignee,  when 
the  mortgagor  became  insolvent;  and  it  would  be  a  great  encouragement 
to  the  provisional  assignee  to  appear,  when  in  fact  he  ought  not  to  appear, 
there  being  no  purpose  to  be  served  by  his  appearance,  except  simply 
that  he  might  ask  for  his  costs. 

Th£  Master  of  the  Bolls. — The  provisional  assignee  is  a  necessary 
party  to  the  suit,  as  representing  the  interest  of  the  mortgagor;  and  being 
a  public  officer,  who  does  not  take  upon  himself  by  any  act  of  his  own 
to  represent  the  insolvent,  but  on  whom  the  duty  of  representing  the 
estate  is  thrown  for  public  convenience,  it  would  be  a  great  hardship,  if 
the  rule,  which  applies  to  assignees  in  bankruptcy,  were  extended  to 
him.  He  must  have  his  costs  from  the  plaintiff,  who  will  add  them  io 
the  costs  which  he  is  entitled  to  be  paid,  before  he  can  be  redeemed. 
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Major  V.  Lansley. 

2  Bus.  §r  Myhe,  355. 

A  married  woman,  to  whom  a  rent-oharge  for  life  in  reversion  is  devised  to  her  sepa- 
rate use,  wilhoot  the  intervention  of  trustees,  joins  with  her  husband  in  assigning 
it  for  a  valuable  consideration:  she  is  bound  by  that  assignment  after  the  death  of 
her  husband • 

RoIIb. — January  24,  37,  31:  February  25. 

WILLIAM  NEALE,  by  his  will,  dated  the  28th  of  March,  1821, 
devised  certain  real  estates  to  his  brother,  James  Neale,  for  life;  and, 
after  his  decease,  to  his  niece,  Louisa  Reding,  her  heirs  and  assigns,  fot 
ever;  charged,  nevertheless,  after  the  decease  of  James  Neale,  with  one 
annuity,  or  clear  yearly  rent  of  50/.,  payable  half-yearly,  which  he 
thereby  gave  to  his  neice,  Martha  Lansley,  wife  of  Edward  Lansley, 
during  her  natural  life,  for  her  sole  use  and  benefit,  notwithstanding  her 
coverture,  and  free  from  the  debts,  control,  or  engagements  of  her  said 
husband,  for  which  her  receipt  alone  was  to  be  a  good  discharge;  and 
from  and  after  the  decease  of  Martha  Lansley,  he,  the  testator,  directed 
that,  if  Edward  Lansley  should  be  then  living,  the  said  annuity  should 
be  paid  to  Edward  Lansley,  and  his  assigns,  during  his  natural  life,  by 
the  like  half-yearly  payments.  Powers  of  entry  and  distress,  in  case  the 
annuity  should  be  in  arrear,  were  given  to  Martha  Lansley  and  Edward 
Lansley  successively. 

llie  testator  died  in  November,  1822:  James  Neale,  the  brother,  on 
whose  decease  the  annuity  became  payable,  died  in  January,  1828:  and 
Edward  Lansley  died  in  the  following  August,  leaving  his  wife,  Martha, 
him  surviving. 

By  an  indenture,  dated  in  October,  1833,  and  made  between  Edward 
Lansley  and  Martha,  his  wife,  of  the  first  part,  the  plaintiff  of  the  second 
pan,  Wheeler  and  Gilbert  of  the  third  part,  and  Rawlins  of  the  fourth 
part,  in  consideration  of  400/.,  paid  by  the  plaintiff  to  Lansley,  and 
which  sum,  with  interest,  Lansley  covenanted  to  pay  on  or  before  the 
4th  of  April  then  next,  it  was  witnessed  that  Lansley  and  Martha  his 
wife  did  grant,  bargain,  sell,  and  confirm  unto  Wheeler  and  Gilbert, 
their  heirs  and  assigns,  the  said  annuity  or  yearly  rent  of  50/.,  given  by 
the  will  of  William  Neale  to  Martha  Lansley,  together  with  all  her 

Kowers  and  remedies  for  recovering  and  compelling  payment  thereof,  to 
old  the  same  to  Wheeler  and  Gilbert,  their  heirs  and  assigns,  during 
the  life  of  Martha  Lansley,  subject  to  the  provisos,  declarations,  and 
agreements  thereinafter  expressed:  and  Edward  Lansley,  with  the  pri- 
vity and  approbation  of  Martha  his  wife,  covenanted  with  the  plaintiff 
that  he,  Lansley,  and  his  wife  would,  as  of  Trinity  term  then  last,  or 
Michaelmas  term  then  next,  levy  to  Wheeler  and  Gilbert  a  fine  surcon- 
cesserunt  of  the  said  annuity  or  yearly  rent,  which  fine  was  to  enure  to 
the  use  of  Wheeler  and  Gilbert  and  their  heirs  during  the  life  of  Martha 
Lansley,  subject  to  the  provisos,  agreements,  and  declarations  therein- 
after expressed. 
By  the  same  indenture,  Edward  Lansley  conveyed  to  Wheeler  and 
Vol.  Xlll—B 
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Gilbert,  and  their  heirs,  the  annuity  given  to  him  io  reversion,  expectant 
upon  the  death  of  his  wife.  It  was  farther  declared  and  agieed,  that  if 
Edward  Lansley,  his  heirs,  executors,  administrators,  or  assigns,  should 
pay  to  the  plaintiff,  his  executors,  administrators,  or  assigns,  the  sum  of 
400/.  with  interest  as  thereinbefore  mentioned,  Wheeter  and  Gilbert 
should  reconvey  the  said  annuity,  thereby  first  granted  and  confirmed, 
unto  the  said  Martha  Lansley  for  her  sole  and  separate  Qse,  and  in  the 
same  manner,  and  with  the  same  powers  as  wefe  expressed  conoeming 
the  same,  in  the  will  of  William  Neale;  and  reconvey  the  said  annuity 
or  yearly  rent  and  premises,  thereby  secondly  granted,  unto  Edward 
Lansley,  or  his  assigns,  as  he  or  they  should  direct. 

A  power  was  given  to  Wheeler  and  Gilbert,  if  the  principal  money 
and  interest  was  not  discharged  within  six  mondis  after  payment  had 
been  required  in  Writing,  to  sell  the  annuities:  the  moneys  arising  from 
the  sale  were  to  be  applied  in  satisfying  what  should  be  doe  for  tte  400L 
and  interest;  and  the  surplus  was  to  be  paid  to  Edwaid  Lansley,  and 
Martha  Lansley,  their  respective  executors,  administrators,  or  assigos, 
according  to  their  respective  rights  and  interests. 

At  the  death  of  Edward  Lansley  the  whole  of  the  principal  sum  wai 
-due,  together  with  an  arrear  of  interest;  and  the  bill  was  filed  to  have 
the  equity  of  redemption  foreclosed  or  the  annuities  sold. 

No  fine  had  been  levied. 

Mr.  Treslove,  and  Mr.  Girdlestone,  senior,  for  die  plaintiff. 

Mr.  Girdlestone,  junior,  for  the  defendant  Martha  Lansley. 

The  annuity  being  given  without  the  intervention  of  trustees,  the  has- 
band  took  the  legal  estate  in  it  during  the  joint  lives  of  himself  and  his 
wife.*  At  the  time  when  the  secinity  was  executed,  Ae  had  only  a  re- 
versionary equitable  interest.  Upon  the  death  of  the  husband,  the  legal 
estate  vested  in  her.  The  equitable  interest,  which  had  previously 
existed  in  the  contemplation  of  this  court,  in  order  that  effect  might  bi 
given  to  the  direction  that  the  annuity  was  to  be  to  her  separate  use, 
ceased.  Upon  the  legal  estate  the  deed  of  1803  had  no  operatioii;  aod 
there  was  not  now  any  distinct  equitable  estate  to  her  separate  usdy 
which  the  deed  could  charge.  A  fine  would  have  bound  her  legal 
interest;  and  the  husband's  covenant  to  levy  a  fine  showed  that  the  par- 
ties were  dealing  upon  the  supposition,  that  without  a  fine  the  interest 
of  the  wife  could  not  be  efiectually  charged.  A  fine,  however,  bad  n(A 
been  levied;  and  as  the  deed  was  at  law  a  mere  nullity  as  against  the 
wife,  she  was  now  entitled  to  a  legal  annuity,  which  was  not  subject  to 
any  incumbrance  or  charge.  The  plaintiff,  therefore,  was  tiet  entitled 
to  any  relief  against  Mrs.  Lansley,  and  the  bill  ought  to  be  dismiflsed* 

In  reply,  Mr.  Treslove  insisted  that  the  annuity  being  given  to  tbe 
separate  use  of  the  wife,  she  was,  quit  the  annuity,  ei/ismesoit:  tbatste 
was  bound  by  the  deed  which  she  had  executed;  and  that  that  deed 
bound  the  annuity  at  all  times,  however  her  interest  in  it  m^ht  beafler- 
wards  modified  or  varied. 

•  In  Polyblank  «.  Hawkins,  (1  Doog.  3S9,}  it  was  held,  that  the  hnBtafid  fd  a 
woman  tenant  in  fee,  must  declare  on  a  teittn  in  fee  in  himeelf  and  ki»  wffe  in  fif^  V 
}Ui  tosTe,  and  that  if  heatiaid  that  «e  tow  «elMrf^M  dbsMMw  ot  tffmkMinni¥^ 
hia  mf€f  it  wodd  be  bad  on  speeiai  demnntr. 
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Rippmi  t^.  DawdiDg,  Amb.  565;  Bramhall  v.  Hal],  Anib.  467;  Wright 
If.  Sir  Heory  Eoglefied,  Amb.  468;  Wright  v.  Lord  Cadogan,  1  Bro.  P. 
C.  486y  Tonal,  ed.;  Hyde  v.  Price,  3  Ve&  437;  Compton  v.  Coilinson, 
1  H.  Bi.  334;  Sturgis  «.  Corp,  13  Yes.  190$  Martin  v.  Mitchell,  2  J.  & 
W.  41 3,  were  cited 

The  Mastsbov  thb  RoLL8.<-^The  defendant,  being  a  feme  covert; 
entitled  for  life  to  her  separate  use  to  a  reversionary  interest  in  an  an-* 
miity  charged  on  real  estate,  joined  with  her  husband  in  assigning  the 
annuity  by  deed  to  the  plaintiff.  The  husband  having  died  a  few  months 
after  this  reversionary  interest  fell  into  possession,  the  plaintiff's  title  to 
the  arnittity  was  disputed  by  the  wife,  upon  the  ground  that  by  the  death 
oi  the  husband  the  legal  interest  in  the  annuity  became  vested  in  her, 
end  had  not  passed  to  the  plaintiff,  no  fine  having  been  levied  by  her. 

The  wife,  at  the  time  of  the  assignment,  had  an  equitable  interest  in 
the  annoily  or  rent^harge  for  her  life  to  her  separate  use,  and  the  legal 
luteresl  was  then  in  the  husband  for  the  joint  lives  of  himself  and  his 
wife;  and,  in  the  consideration  of  a  court  of  equity,  the  subsequent  acces- 
sion of  the  legal  interest  to  the  wife  by  the  death  of  the  hi&band  cannot 
defeat  the  effect  of  the  equitable  assignment  of  her  beneficial  interest, 
which  she  had  before  made  for  a  full  and  valuable  consideration. 


Between  Elizabeth  Donne,  plaintiff,  and  Reuben  Hart,  de- 
fendant. 

V 

3  J?fM.  4r  Mylne^  360. 

The  eontingiBat  leversiontry  iaterest  of  the  wife  in  the  trast  of  a  term  for  years  may 
be  sold  by  the  hasband;  and  the  wife  sorTiving  will  be  bound  by  each  sale,  though 
tbe  husband  dies  before  the  contingency  is  determined  or  the  reversion  falls  into 


November  S5;  December  34, 1831. 

WILLIAM  HANNAM,  deceased,  by  his  will,  dated  the  17th  of 
October,  1792,  bequeathed  to  trustees,  among  other  things,  a  leasehold 
for  years,  upon  trust  for  his  son  Thomas  Haimam,  for  his  life,  and  after 
his  decease,  upon  trust  for  all  and  every  the  children  of  Thomas  whom 
he  should  leave  at  the  time  of  his  decease,  their  executors,  administra- 
torsy  and  assigns,  in  equal  shares  and  proportions.  The  testator  also 
bequeathed  unto  the  same  trustees  another  leasehold  for  years,  upon 
imst  for  bis  wife  during  her  life,  and  after  her  decease,  for  his  son  the 
said  Thomas  Hannam  during  his  life,  and  after  his  decease,  for  all  and 
every  the  children  of  his  son  Thomas,  which  he  should  have  at  the  time 
4>f  bis  decease,  their  executors,  administrators,  and  assigns,  in  equal 
shares  and  proportions. 

Tbe  testator  died  in  the  year  1794;  and  his  widow  shortly  afterwards. 
The  son  Tbonms  had  several  children,  one  of  whom,  Elizabeth,  inter- 
married, in  the  year  1810,  with  Theophilus  Henry  Donne. 

By  an  indsofiuce  of  assigaBient,  bearing  date  the  2Qth  of  August,  1812^ 
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and  made  between  Theophilos  Henry  Donne  and  Elizabeth  his  wife  of 
the  one  part,  and  Reuben  Hart  of  the  other  part — ^reciting  that  Donne 
and  his  wife  had  contracted  with  Hart  for  the  sale  to  him  of  all  their 
right  and  interest  in  and  to  the  messuages,  tenements,  stocks,  funds,  and 
securities  for  money  bequeathed  by  the  will  of  William  Haunam,  forthe 
price  or  sum  of  150/. — it  was  witnessed  that,  in  consideration  of  551 
paid  by  Hart  to  Donne  and  his  wife,  and  of  the  further  sum  of  951,  cove- 
nanted to  be  paid  within  a  year  after  the  death  of  Thomas  Hannam,  b^ 
Hart  to  Donne  and  his  wife,  Donne  and  his  wife  and  each  of  them 
granted  and  assigned  unto  Hart,  his  executors,  administratora,  and 
assigns,  all  their  estate,  right,  and  interest,  shares  and  proportions  in  all 
the  leasehold  premises  bequeathed  by  the  will  of  the  testator,  to  bold  the 
same  to  Hart,  his  executors,  administrators,  and  assigns,  for  the  residue 
of  the  terms  respectively  to  come  therein;  subject  nevertheless  to  the  life 
estate  of  Thomas  Hannam  therein. 

Theophilus  Henry  Donne  died  in  the  year  1823;  Thomas  Hannam 
died  in  the  year  1830,  leaving  five  children  him  surviving. 

In  Hilary  -term  1831,  Elizabeth,  the  widow  of  Donne,  filed  a  bill 
against  Hart,  insisting  that  the  assignment  of  the  leasehold  premises  was 
not  operative  as  against  her. 

Mr.  Pemberton  and  Mr.  Bligh,  for  the  plaintiff,  cited  Hornsby  ».  Lee, 
2  Madd.  16;  Purdew  v.  Jackson,  1  Russ.  1;  Honner  v.  Morton,  3  Rusk 
65,  (3  Cond.  Cha.  Rep.  998;)  and  Watson  v.  Dennis,  3  Russ.  90;  and 
they  argued  that  the  same  principle,  which  applied  to  reversionary  in- 
terests in  personal  chattels,  extended  to  a  contingent  reversionary  interest 
in  the  trust  of  a  term. 

Mr.  Phillimore,  contra. 

Lord  Coke  says,  Co.  Litt.  46,  b,  ^  A  man  may  have  a  terme  for  yestres 
in  the  right  of  his  wife,  whereof  the  husband  hath  power  to  dispose  at 
any  time  during  his  life,  and  if  he  surviveth  his  wife,  the  law  doth  gi^e 
the  lease  to  him.  But  if  he  make  no  disposition  thereof,  and  his  wife 
survive  him,  it  remaineth  with  the  wife.  If  a  man  be  possessed  of  a 
terme  of  fortjr  yeares  in  the  right  of  his  wife,  and  maketh  a  lease  for 
twenty  yeares,  reserving  a  rent,  and  die,  the  wife  shall  have  the  residue 
of  the  terme,  but  the  executors  of  the  husband  shall  have  the  rent,  for  it 
was  not  incident  to  the  reversion,  for  that  the  wife  was  not  party  to  the 
lease.  So  note,  a  disposition  of  part  of  the  terme  is  no  disposition  of 
the  whole.  But  if  the  husband  grant  the  whole  terme,  upon  condition 
that  the  grantee  shall  pay  a  summe  of  money  to  his  executors,  &c.,  the 
husband  die,  the  condition  is  broken,  the  executors  enter,  this  is  a  dis- 
position of  the  terme,  and  the  wife  is  barred  thereof;  for  the  whole  in- 
terest was  passed  away."  In  another  passage,  Co.  Litt.  351,  a.  Lord 
Coke  expresses  himself  thus:  *<  If  she  (the  wife)  were  possessed  of  a 
terme  for  yeares,  yet  he  (the  husband)  is  possessed  in  her  right;  but  he 
hath  power  to  dispose  thereof  by  grant  or  demise;  and  if  he  be  outlawed 
or  attainted,  they  are  gifts  in  law.  Upon  an  execution  against  the  hash- 
band  for  his  debt,  the  sheriffe  may  sell  the  terme  during  her  life;  but  the 
husband  can  make  no  disposition  thereof  by  his  last  will.  Also,  if  he 
make  no  disposition  or  forfeiture  of  it  in  his  life,  yet  it  is  a  gift  in  law 
unto  him  if  he  doe  survive  his  wife;  but  if  he  make  no  disposition, and 
die  before  his  wife,  she  shall  have  it  againe."    Mr.  Butler,  in  his  note, 
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Co.  lilL  351y  E)  note  d04,  odiiion  of  1 794,  lays  down  the  dodrioe  m 
rery  explicit  terms:  **  If  a  person  marries  a  woman  entitled  to  a  possible 
or  contingent  interest  in  a  term  of  years,  if  it  is  a  legal  interest,  that  is, 
such  an  interest  as,  upon  the  determination  of  the  previous  estate,  or  the 
happening  of  the  contingency,  will  immediately  vest  in  possession  in  the 
wife,  tltere  the  husband  may  assign  it,  unless  perhaps  in  those  cases 
where  the  possibility  or  contingency  is  of  such  a  nature  that  it  cannot 
happen  during  the  husband's  lifetime."  Cnrey  v.  Kentish,  1  Atk.  280; 
Bates  V.  Dandy,  2  Atk.  207;  Theobalds  v.  Duffoy,  9  Mod.  102;  Sir  Ed- 
waid  Tomer's  case,  1  Vern.  7;  and  Tudor  v.  Ssjnyne,  2  Vem.  270,  are 
authorities  which  confirm  the  same  propositioo.  The  assignment  of  the 
husband  passes  the  whole  of  the  wife's  interest  in  a  term,  whether  her 
interest  be  immediate  and  vested,  or  contingent  and  reversioaary. 

Mr.  Pemberton,  in  reply,  observed  that  the  authorities,  which  had 
been  cited,  bad  relennce  merely  to  legal  interests  in  terms,  <^  There 
ace,"  says  Sir  William  Grant,  in  Mitford  v.  Mitford,  9  Ves.  87,  ^^  some 
iegal  ioterots  which  do  not  admit  or  stand  in  need  of  being  reduced  into 
possession,  being  in  possession  already,  and  not  lying  in  action;  as  terms 
for  years,  and  other  chattels  real,  of  which  the  legal  title  is  in  the  wife* 
They  will  survive,  if  no  act  is  done  by  him;  but  he  may  assign  them, 
which  passes  the  legal  interest,  whether  with  or  without  consideration.'^ 
The  doctrine,  tber^oie,  had  no  application  to  cases,  in  which  Uie  cour 
Tejraoce  of  the  husband  doss  amt  pass  any  legid  interest. 

Thb  Mastba  of  the  Rolls. — In  this  case  William  Hannam  by  hie 
will  gave  a  term  of  years,  to  which  he  was  entitled  in  certain  houses,  to 
tnistees,  upon  trust  for  his  son  Thomas,  during  his  life,  and  after  the 
death  of  Thomas,  for  such  child  or  children  as  he  should  leave  at  his 
decease.  Thomas  had,  among  other  children,  a  daughter,  who  is  the 
plaintiff,  and  who,  during  the  life  of  her  father,  intermarried  with  Theo- 
philos  Henry  Donne.  Donne,  and  the  plaintiff  his  wife,  in  the  lifetime 
of  her  father,  assigned  her  contingent  interest  in  this  term  of  years  to  the 
defendant,  for  a  valuable  consideration.  Donne  died,  leaving  the  father 
him  surviving;  and,  the  father  being  now  dead,  the  plaintiff  claims  this 
tenn,  apon  the  ground  that  the  assignment  to  the  defendant  was  void. 

It  is  clear  that  the  wife's  contmgent  legal  interest  in  a  term  may  be 
sold  by  the  husband;  and  there  is  no  difference  in  equity  between  the 
I^  int^tests  in  and  the  trusts  of  a  term* 


8* 
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Between  William  Simson  and  Richard  Parrott,  plaintiffs,  and 
Jenkin  Jones  and  John  William  Innes,  defendants. 

2  Bus,  ^  Mylne^  365. 

On  the  maniage  of  a  female  infknt  who  was  a  ward  of  conrt,  and  entitled  to  a  lease- 
hold estate  to  her  separate  use,  a  settlement  was  made  under  the  order  of  the  conrt, 
givingr  to  the  trustees  a  power  of  sale  over  the  leasehold  estate:— A  sale  made  bj 
the  trustees  under  the  power,  during  the  minority  of  the  female  infant,  is  not  ytM. 

Rolls.— Feb.  15;  March  23, 1831. 

THOMAS  KELLY,  being  possessed  of  certain  leaseholds  held  for 
long  terms  of  years,  by  his  will,  dated  the  18th  August,  1818,  after  other 
devises  and  bequests,  gave  and  devised  unto  his  daughter  Mary  Hern, 
•and  the  plaintiffs,  William  Simson  and  Richard  Parrott,  their  heirs,  exe- 
cutors, and  administrators,  all  his  freehold  and  copyhold  estates  not  spe- 
cifically bequeathed,  and  all  other  his  estate  and  effects,  upon  trust,  (o 
pay  unto  his  sister,  Margaret  Doran,  for  her  life,  an  annuity  of  30/.,  and 
unto  his  said  daughter,  Mary  Hern,  an  annuity  of  200/.  for  her  life,  for 
her  sepamte  use,  which  several  annuities  he  charged  upon  his  leasehold 
messuages  not  specifically  bequeathed;  and  as  to  all  the  residue  of  his 
said  trust  estate  and  effects,  and  not  thereinbefore  specifically  bequeathed, 
charged  with  the  said  several  annuities,  upon  trust  for  his  the  testator's 
grandchildren,  Thomas  Hern  and  Margaret  Hern,  their  heirs,  executors, 
administrators,  and  assigns,  to  be  equally  divided  between  them,  share 
and  share  alike,  as  tenants  in  common,  to  be  paid,  assigned,  and  trans- 
ferred unto  his  grandson,  when  he  should  attain  the  age  of  twenty-one 
years,  and  the  share  of  his  granddaughter  to  be  paid,  assigned,  or  trans- 
ferred to  her  when  she  should  attain  the  age  of  twenty-one  years,  or 
marriage,  which  should  first  happen;  and  the  testator  thereby  willed 
and  declared,  that  the  share  of  his  grand-daughter  Margaret,  should  be 
for  her  own  sole  and  separate  use  and  disposal,  exclusive  of  any  husband 
or  husbands  with  whom  she  should  intermarry,  and  wherewith  he, 
they,  or  any  of  them  should  not  intermeddle;  neither  should  the  same^ 
or  any  part  thereof,  be  subject  or  liable  to  his,  or  their,  or  any  of  their 
debts,  control,  management,  or  engagements,  but  the  receipt  or  receipts 
of  his  said  grand*daughter  alone,  or  of  such  person  or  persons  as  she 
should  from  time  to  time  order,  direct,  or  appoint  to  receive  the  same, 
should  only  be  effectual  and  sufficient  discharges  for  the  same.  In  case 
either  of  his  grandchildren  died  before  his  or  her  share  became  a  vested 
interest,  the  share  of  him  or  her  so  dying  was  to  go  to  the  survivor:  the 
share  of  his  grandson  was  to  become  a  vested  interest  on  his  attaioiDg' 
his  age  of  twenty-one  years,  and  that  of  his  grand-daughter  on  her 
attaining  the  age  of  twenty-one  years,  or  marriage;  and  in  case  b<Hh  bis 
grandchildren  should  depart  this  life  without  attaining  vested  interests, 
the  testator  gave  the  trust  property  over  as  therein  mentioned.  He 
appointed  his  daughter  Mary  and  the  plai&tifiisi  ezecatrix  aud  executors 
of  that  his  will. 
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Thomas  Kelly  died  on  the  13th  Aagiist,  18)^3,  and  the  plaintiffs  alone 
proved  his  will.  The  daughter  Mary  did  not  prove  the  will,  or  act  in 
the  execution  of  the  trusts  of  it;  but  she  was  appointed  guardian  of  her 
children  by  an  order  of  the  Court  of  Chancery  made  upon  petition. 

Some  time  afterwards  Thomas  Hern  and  Margaret  Hern,  by  their 
mother,  as  next  friend,  instituted  a  suit  in  the  Court  of  Chancery  against 
the  two  trustees  and  executors,  and  Margaret  Doran,  for  the  adminis- 
tration of  the  estate  of  the  testator,  and  the  execution  of  the  trusts  of  his 
will;  and  George  Eshelby  having  made  proposals  of  marriage  to  the 
grand-daughter,  who  was  then  of  the  age  of  eighteen  years,  it  was,  by 
an  order,  dated  the  22d  of  January,  1829,  referred  to  the  Master  to  con- 
sider and  certify  whether  George  Eshelby  was  a  proper  person  for  the 
plaintiff,  Margaret  Hern,  to  intermarry  with:  and  if  the  said  Master 
should  be  of  opinion  that  he  was  a  proper  person^  he  was  to  lay  pro- 
posals before  the  Master,  and  the  Master  was  to  inquire  and  certify 
whether  the  same  were  fit  and  proper  to  be  carried  into  execution. 

The  Master,  by  his  report,  dated  the  11th  of  February  1829,  certified 
that  George  EJshelby  was  a  proper  person  for  the  plaintiff,  Margaret 
Hero,  to  intermarry  with,  and  approTed  of  a  proposal  which  had  been 
laid  before  him  for  the  settlement  of  her  property. 

By  another  order,  dated  the  12th  of  February  1829,  the  Master's  re- 
port was  confirmed;  and  it  was  referred  to  him  to  approve  of  a  proper 
settlement,  or  articles  for  a  setttement,  upon  the  basis  of  the  proposal 
mentioned  in  his  report;  and  upon  the  execution  of  the  settlement, 
Margaret  Hem  and  George  Eshelby  were  to  be  at  liberty  to  intermarry. 
The  indenture  of  settlement  approved  by  the  Master  was  dated  the 
26th  of  February  1829,  and  was  made  between  George  Eshelby  of  the 
first  part;  Mai^ret  Hern,  described  as  an  in&nt  of  the  age  of  eighteen 
years  or  thereabouts,  of  the  second  part;  John  Lucas  and  Mary  his  wife 
(formerly  Mary  Hern,  and  described  as  the  mother  and  guardian  of 
Maq^aret  Hern)  of  the  third  part;  and  Simson  and  Parrott  of  the  fourth 
part.    After  reciting  the  will  of  Thomas  Kelly,  and  stating  that  the  be- 
quest of  his  residuary  estate  to  Mary  Lucas  jointly  with  Simson  and 
Parrott  had  never  been  accepted  by  her,  John  Lucas  and  Mary  his  wife, 
so  far  as  regarded  the  legal  operation  of  the  said  residuary  bequest, 
thereby  renounced  and  disclaimed,  and  so  far  as  there  might  have  been 
any  assent  to  the  said  residuary  bequest,  in  respect  to  Mary  Lucas,  or 
any  acceptance  thereof  by  her  on  her  behalf,  remised  and  released  unto 
Simson  and  Parrott  the  residuary  bequest,  and  all  such  legal  estate  of  and 
in  the  estates  and  premises  in  such  bequest  comprised,  as  otherwise 
might  be  vested  in  John  Lucas  and  Mary  his  wife,  to  the  intent  that  the 
said  lesidnary  beqtiest  might  take  effect  in  Simson  aqd  Parrott,  exclu- 
sively of  the  said  Mary  Lucas.   The  indenture  then  witnessed  that  all  the 
undivided  moiety,  and  all  other  the  part,  share,  estate,  and  interest,  of  or 
to  which  Margaret  Hern,  under  or  by  virtue  of  the  will  of  Thomas  Kelly, 
was  then  or  should  at  any  time  thereafter,  by  accruer,  survivorship,  or 
otherwise,  become  or  be  possessed  or  entitled,  in  possession,  reversion, or 
expectancy  or  otherwise,  of  or  in  the  testator's  residuary  freehold,  lease- 
hold, and  other  personal  estates,  should  (subject  and  without  prejndice 
lo  the  annuity  to  Mary  Lucas,  and  other  beneficial  interests)  stand  and 
be  settled,  and  that  Simson  and  Parrott,  their  heirs,  executors,  adminis- 
trators, and  asngns  respectively,  should  stand  and  continue  seised,  posses- 
sed, and  interested  of  and  in  the  same,  upon  trust,  after  the  solemnization 
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of  the  toarriage^  with  all  ooDvmieBl  speed,  aod  within  the  period  of  Aree 
years  from  the  date  of  the  indenture,  if  the  same  could  be  coDTenienily 
effected,  but  if  not,  then  as  soon  as  might  be  after  the  expiration  of  that 
period,  and  either  with  or  without  the  consent  or  coocurrence  of  any 
other  person  or  persons  who  might  be  necessary  or  proper  and  compe- 
tent in  that  behalf,  as  the  particular  circumstances  of  the  ease  m^ht  re- 
quire, to  sell  and  dispose  of  so  much  and  such  part  and  parts  of  the  said 
testator's  said  residuary  estate,  or  of  the  said  Margaret  Ueru^  moiety, 
share,  estate,  and  interest  thereof  aod  therein,  as  should  eoosist  of  or 
comprise  any  freehold  or  leasehold  estates,  either  by  public  auction 
or  private  contract,  to  any  persons  willing  to  become  the  purchasers,  for 
the  best  prices  which  at  the  time  of  such  sales  might  be  reasonably  had 
for  the  same;  and  for  that  purpose  to  enter  into,  make,  and  execute  all 
,8uch  covenants,  contracts,  agreements,  conveyances,  assignnoeots,  &c.  as 
to  the  trustees  should  seem  reasonable  and  necessary.    The  iodentare 
contained  the  usual  clause  making  the  trustees'  receipts  an  effectual  dis- 
charge for  the  purchase-moneys.    It  was  then  declared  that  thd  trus- 
tees should  stand  possessed  of  the  moneys  to  arise  from  the  sale  of  the 
said  Margaret  Hern's  moiety  of  the  said  premises,  upon  certain  trusts 
therein  stated,  for  the  benefit  of  Margaret  during  her  life,  to  ber  separate 
use;  after  her  decease,  for  the  benefit  of  George  £shelby,  during  bis  life, 
determinable  as  therein  mentioned;  and  then  for  the  benefit  of  the  chil- 
dren of  that  marriage,  and  also  of.  such  other  children  of  Margaret  as 
she  might  direct  to  be  let  in  to  participate;  failing  all  such  children,  thea 
as  she  should  by  will  appoint,  and  in  default  of  appointaieBty  for  ber 
.executors  or  administrators,  in  madrner  therein  mentioned. 

The  settlement  was  executed  and  (he  marriage  duly  solemnized. 

Thomas  Hern  attained  his  age  of  twenty-one  years  on  the  e4(h  of 
March  1830;  and,  by  indenture  dated  the  14th  of  April  1830,  assigned 
unto  Simson  and  Parrott,  their  exeoutors,  administrators,  and  assigns, 
his  moiety  and  interest,  by  virtue  of  the  will  of  Thomas  Kelly,  in  the 
several  leasehold  premises,  being  part  of  the  testator's  residuary  estate, 
upon  trusts  for  sale  similar  to  those  contained  in  the  settlement 

An  arrangement  was  at  the  same  time  completed,  by  which  the  lease- 
holds were  exonerated  from  Mary  Lucas's  annuity:  the  other  anouitaDt, 
Margaret  Doran,  was  dead. 

On  the  26th  of  May  1830,  the  trustees  put  up  some  of  the  leaseholds 
for  sale  by  public  auction;  and  at  that  sale  Jones,  on  behalf  of  himself 
;and  the  other  defendant  Innes,  became  the  purchaser  of  two  of  the  lots, 
paid  the  deposit,  and  signed  an  agreement  for  the  completion  of  the  pur- 
chase. Upon  the  investigation  of  the  title,  it  was  oh^oted  that  the  set- 
tlement, though  made  under  the  sanction  of  the  courts  could  not  bind  the 
interest  of  an  infant  in  leaseholds  for  years,  limited  to  her  separate  use; 
ithat  the  infant,  when  she  came  of  age,  might  repudiate  the  seltlemeot; 
and  that,  therefore,  a  good  title  could  not  be  made  under  the  power  of 
sale  which  the  parties  had  attempted  to  give  the  trustees.  The  veodofs 
were  advised  that  the  objection  was  not  tenable;  and,  on  the^thof 
.Nojviember  1830,  they  filed  a  bill  for  specific  performance  of  the  agree* 
ment.  The  defendants,  in  their  answer,  rested  their  defence  on  the 
;OJb»jection  alueady  suggested.    Mirs.  £dielby  was  still  undier  age. 

Mr.  Bickerstetb.and.Mr.  Evans,  for  the  plaintifis. 
.  Although  the  acts  of  in&ots^  generally  speakingi  may  be  void  or  voja* 
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able,  aoeordiag  to  circtiiftstances,  yet  marriage  agreements  are  different 
from  ail  others;  and  it  has  been  repeatedly  decided  that  settlements  of 
jointures  in  lieu  of  doi^er,  and  settlements  of  the  personal  estate  of  in- 
fanis,  made  by  parents  or  guardians  on  their  behalf,  before  and  in  con- 
sideration of  marriage,  are  conclasively  binding  upon  such  infants: 
Harvey  v.  Ashley,  3  Atk.  607;  Drury  v.  Drury,  2  Eden,  39;  3.Bro.  P. 
C.  492,  Torn),  ed.;  Theobalds  v.  Duffoy,  9  Mod.  102;  Corbet  v  Corbet, 
1  Sim.  &  Slu.  612;  5  Russ.  254;  (1  Cond.  Cha.  Rep.  314.) 

Courts  of  equity  possess,  and  have  uniformly  exercised,  an  intrinsic 
jurisdiction  and  authority  (including  and  exceeding  all  the  pbwers  re- 
cognised as  existing  in  guardians)  to  deal,  in  the  way  of  settlement,  and 
for  other  beneficial  purposes,  with  the  property,  and  more  particularly 
the  personal  property  of  infants,  without  reference  to  the  competency 
either  of  the  infont  or  of  any  other  party.    No  proceeding  is  more  com- 
mon than  for  the  court  to  refer  it  to  the  Master  to  inquire  whether  a 
certain  arrangement  will  be  for  the  benefit  of  an  infant;  and  if  he  finds 
in  the  affirmative,  the  arrangement  is  carried  into  effect,  and  the  infant 
is  bound  by  it.    Here  the  settlement,  having  been  made,  not  only  with 
the  approbation  of  the  mother  and  guardian  of  the  infant,  but  under  the 
deliberate  sanction  and  order  of  the  court,  must  be  presumed  to  be,  and 
to  have  been  held  to  be,  beneficial  to  the  infant;  and  she,  therefore,  will 
not  be  allowed  to  impeach  it.    There  is  no  doubt  that  if  the  leaseholds 
had  not  been  limited  to  her  sepamte  use,  the  settlement  would  have 
bound  her;  and  the  annexation  of  that  equitable  incident  to  her  estate 
furnishes  a  ground  rather  for  giving  the  court  a  right  of  more  extensive 
control  than  for  excluding  its  jurisdiction  in  toto.    The  limitation  of  in- 
terests to  the  separate  use  of  a  married  woman  is  altogether  a  creature 
of  eqnity,  which  the  court  modifies  and  regulates  without  reference,  and, 
in  some  particulars,  in  opposition,  to  the  principles  of  the  common  law; 
and  a  peculiar  interest,  thus  created  bjr  the  court,  ought  not  to  be  allowed 
to  stand  in  the  way  of  the  salutary  protection  which  the  court  would 
otherwise  extend  to  the  infant.    It  would  be  a  singular  result  that,  if 
the  moiety  of  the  leaseholds  had  been  given  by  the  testator  to  his  grand- 
daughter without  any  expression  of  intention  on  his  part  to  secure  th^ 
property  from  the  husband,  the  court  would  have  carefully  settled  the 
property;  and  yet,  the  testator  having  expressed  that  intention  (but 
without  restraining  anticipation),  that  the  court  should,  for  that  very 
reason,  abstain  from  giving  her  the  protection  to  which  she  would  other- 
wise have  been  entitled.    If  the  objection  taken  to  this  title  prevail, 
many  settlements  on  the  marriage  of  infants  will  be  invalidated,  which 
have  been  made  on  the  faith  of  the  competency  of  parents  and  guar- 
dians, or  of  the  Court  of  Chancery,  to  deal  with  their  personal  property. 

Mr.  Pembetton,  Mr.  Preston,  and  Mr.  Stuart,  for  the  defendants. 

Cases  of  jointure  have  no  application  to  the  present  question.  Dower 
is  a  provision  which  the  law  has  given  to  the  wife  out  of  the  property 
of  her  husband;  the  law  has  also  provided  that  that  right  may  be  ex- 
clnded  by  a  jointure;  and  after  considerable  difference  of  opinion,  it  was 
finally  settled  that  the  lady,  though  an  infant,  shall  be  excluded  from 
dower  by.  a  jointure,  which  her  parent  or  guardian  accepted  for  her  as  a 
reasonable  provision.  But  neither  parent,  nor  guardian,  nor  the  court, 
has  any  power  to  enter  into  a  contract  which  shall  bind  the  property  of 
a  female  infant,  so  as  to  exclude  her  from  exercising  over  it  those  righu 
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wfaidi  8he  voald  otherwise  have:  Cloi^  v.  Cknigh,  S  WooddaMO, 
453,  note,  5  Yes.  710;  Diirnford  v.  Lane,  1  Bro.  C.  C.  106;  SlooMibi^  «r» 
Glubb,  2  Bro.  C.  C.  545;  Milner  v.  Lord  Harewood,  18  Ves.  859. 

A  settlement  of  a  female  infant's  real  estate,  made  on  her  marmge, 
does  not  bind  her.  It  is  true  that  a  settlement  of  her  personal  estate  ia 
binding;  but  it  is  binding  only  as  the  settlement  and  contract  of  the 
husband,  affecting  and  restricting  the  interest  which  he  takes  in  her  per- 
sonal property  by  his  marital  right,  not  as  the  contract  of  the  wife,  Iknir- 
ing  any  rights  which  she  would  otherwise  hare.*  Where  pecsonal 
property  is  limited  to  the  separate  use  of  a  female  infant,  Ae  is,  ^ud 
that  property,  in  the  same  situation  as  if  shewere  a  male;  oiarriage 
could  give  the  husband  no  interest  in  or  control  over  it;  the  settleoEieiit 
cannot  restrict  his  rights,  for  the  marriage  gave  him  none;  and  how  can 
4he  contract  of  the  female  infant  give  him  rights  which  the  naarriage 
could  not  give  him,  or  deprive  her  of  rights  which  would  leoiain  m  her 
notwithstanding  coverture. 

Where  the  court  acts  for  infants,  it  acts  merely  as  a  trustee:  Ez  parte 
Phillips,  19  Ves.  118;  Ware  v.  Polhill,  11  Ves.  257.  The  cireiUDStaoce 
that  the  settlement  was  made  with  the  sanction  and  under  the  approba- 
tion of  the  court,  might  induce  the  court  to  prevent  any  peieon  frcHn 
disturbing  its  arrangements,  while  the  minority  oontieBes;  but  if  Mix. 
Eshelby,  when  she  comes  of  age,  chooses  to  repudiate  it,  the  conn  has 
no  power  to  make  it  binding  upon  her. 

Mr.  Bickenteth,  in  reply. 

Ths  Master  of  the  Rolls. — In  this  case,  a  settlement  is  made,  cm 
the  marriage  of  the  infant,  of  leaseholds  which  were  already  secured  to 
iier  separate  use,  and  the  question  is,  whether  that  disposition  shall  pre- 
Tail.  I  am  of  opinion  that  the  question  is  to  be  decided  on  the  general 
principle,  that  an  infant  is  incapable  of  contract  or  alienation. 

Where  a  female  infant  possessed  of  personal  property  marries,  sad  a 
aettlement  of  that  property  is  then  made,  the  settlement  operates,  not  as 
a  contract  by  the  wife,  but  as  a  limitation  by  the  husband  of  bis  marital 
rights.  Accordingly,  no  settlement  or  contract  for  a  settlement,  wbAb 
on  the  marriage  of  a  female  infant,  can  affect  her  inteiest  in  her  frediiold 
estates. 

It  has  been  argued  that  the  settlement  was  made  after  a  reference  to 
the  Master,  and  with  the  approbation  of  the  court  Where  an  infant  is 
bound  to  elect,  the  court  will  decide  for  the  in&nt  what  election  ought 
to  be  made:  but  this  court  has  no  authority  to  give  an  infant  a  power 
of  alienation,  even  for  her  own  beoeit 

I  am  of  opinion  that  the  trustees  cannot  make  a  good  title;  and  the 
bill  must  be  dismissed  with  costs. 

A  communication  having  been  made  to  the  Master  of  the  Rolls,  that 


*  How  wUl  Uiis  Tiew  of  the  law  be  sffeeted  by  the  doetrinowbieh  eeems  to  bo  laiA 
dowB  in  Mossey  «.  Pwkerl  3  Myloe  fc  Keen,  p.  174,  (7  Good.  Gha.  Rep.  317.)  II 
pewmel  propei^  is  given  to  a  female  QDmatiMNi  intet  to  ber  aepaiate  oee«  and  she 
anniee  after  ebe  attains  twenty-one,  does  that  property  west  in  the  boaband,  eo  that 
he  baa  an  abeolate  power  of  dispostngr  of  iti  If  it  doea,  what  wiU  bia  fights  be,  if 
the  iniant  marriea  bdbie  ahe  attune  twentf-one,  and  withont  a  eettlementl 
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Mne  of  the  parties  were  anxious  for  a  more  foil  explanation  of  the 
grounds  of  his  decisioDy  his  Honour  gave  the  following  judgment 

The  testator,  Thomas  Kelly,  by  his  will  gave  to  his  grandson  and 
graBd^-daogbter,  Thomas  Hem  and  Margaret  Hern,  afterwards  Mar* 
gavet  ESshelby,  their  executors,  administrators,  and  assigns,  the  equitable 
interest  in  certain  leasehold  estates,  to  be  equally  divided  between  them 
as  tenants  in  common;  to  be  a  vested  interest  as  to  the  grandson  when 
be  Aonld  attain  twenty-one,  and  as  to  the  grand-daughter  when  she 
^ouM  attain  twenty-one  or  marry,  which  should  first  happen;  but  to  be 
to  her  separate  use,  independent  of  any  hasband  whom  she  might  happen 
to  marry.    The  grand-daughter  being  made  a  ward  of  court,  and  the 
conrt  haviog,  in  contemplation  of  her  intended  marriage  with  George 
Eahelby^  referred  it  to  the  Master  to  approve  of  a  proper  settlement  of 
her  fortune^  a  certain  indenture  of  settlement  was,  in  pursuance  of  the 
Master's  report,  made  and  executed  by  and  between  the  said  George 
Eshelby  of  the  first  part;  the  said  Margaret  Hern,  the  intended  wife, 
therein  described  to  be  an  infant  of  the  age  of  eighteen  years,  of  the 
second  part;  and  Mary  Lucas,  the  mother  and  guardian  of  the  said  Mar- 
garet Hem,  of  the  third  part;- whereby  it  was  declared  that  the  said 
Margaret  Hem's  moiety  of  the  said  leaseholds  should  continue  and  be 
vested  in  the  piaintifii9,  who  were  the  trustees  under  the  will  of  the  said 
testator,  Thomas  Kelly,  upon  trust  to  sell  and  dispose  of  the  same  as 
soon  as  conveniently  might  be,  and  to  stand  possessed  of  the  monejrs  to 
arise  from  such  sale  upon  the  trusts  therein  mentioned. 

By  a  certain  other  indenture  the  moiety  of  the  grandson  in  the  said 
leaseholds  was  in  like  manner  continued  and  vested  in  the  said  trustees 
for  the  like  purpose  of  sale. 

In  pnrsuanee  of  theEo  indentures,  the  plaintifis,  the  trustees,  put  up  for 
sale  the  leasehold  premises  by  public  auction  on  the  d6th  of  May  1830; 
and  the  defendants,  Jones  and  Innes,  became  the  purchasers  of  part  of 
the  property,  and  signed  agreements  in  writing  accordingly;  but,  they 
havnig  afterwards  refused  to  complete  their  purchase,  on  the  ground  of 
a  defiMt  in  the  title  as  it  regarded  the  moiety  of  the  grend^laughter,  the 
present  bill  was  filed  by  the  plainti&  for  the  specific  performance  of  tfie 
conttact 

The  qaestioQ  is,  whether  by  the  setllemettt  made  under  the  order  of 
ibe  eouit,  a  power  of  sale  of  Mrs.  Eshelby's  moiety  of  the  leaseholds  is 
veil  vesied  in  the  trtKstees,  she  being  still  an  infant. 

The  geneial  personal  estate  of  a  female  in&nt  is  bound  by  a  settie- 
meiit  made  en  her  marriage,  b^wusesuch  personal  estate  becomes  by  the 
mamage  the  absolute  property  of  the  husband,  and  the  settlement  is  in 
eSeel  Jm  setUemeRt,  and  not  hers.  It  is  now  established  that  the  real  estate 
of  a  female  infant  is  not  bound  by  the  settlesMnt  on  her  marriage, 
because  her  real  estate  dees  net  by  the  marrie^e  become  the  absolute 
property  of  the  husband,  although  by  the  marriage  he  takes  a  limited 
interest  in  it.  The  leaSehokl  estate  in  question  l>eing  given  to  the  sepa- 
rate OSS  of  the  wife,  the  hoirimod  takes  no  interest  in  it;  and  if  the  power 
of  sale  is  weU  csreated,  it  is  by  the  act  of  the  in&nt.  It  is  not  contended 
that  she  wiNdd  be  competent  to  creale  such  a  power,  if  the  settlement 
Ind  BOtibeeB  .ande  witk  the  appiobation  of  the  court;  and  the  questioRy 
thessfoie,  ii^  whether  the  court  has  jarisdietion  to  pve  to  a  female  mfant 
die  pover  eif  dasposillion  of  <her  separate  property  daring  her  infancy,  by 
a  ssttlsBMitJBade  in  contemplation  of  tor  maniage. 
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Whatever  doubts  may  have  been  entertained  on  the  subject  formerly, 
I  take  it  to  be  clear  that  the  real  estate  of  a  female  infant  woald  not  be 
bound  by  a  settlement  made  wi(h  the  approbation  of  the  coart;  and  it 
appears  to  me  to  follow  that  the  same  principle  is  applicable  to  personal 
estate  settled  to  her  separate  use.  By  the  rule  of  law,  she  has  no  power 
of  disposition  during  her  minority;  and  this  court  has,  I  think,  no  juris- 
diction to  give  her  such  power,  and  I  am  not  aware  that  any  case  is  to 
be  found  in  which  the  court  has  attempted  to  exercise  such  a  jurisdic- 
tion. A  female  infant  is  bound  by  the  settlement  made  on  her  marriage, 
as  to  dower  and  thirds — not  by  force  of  her  agreement  in  the  settlement 
— but  by  reason  of  the  consent  of  her  parent  and  guardians,  and  of  the 
statute  of  H.  8.  When  the  court  makes  an  election  for  an  infant,  it  does 
not  enable  the  infant  to  exercise  a  disposing  power  over  property,  but 
merely  supplies  in  her  that  discretion  in  the  choice,  which  by  reason  of 
her  infancy  she  is  supposed  to  want.  I  am  of  opinion,  therefore,  that  a 
good  title  cannot  be  made,  unless  by  the  confirmation  of  the  wife  when 
she  attains  the  age  of  twenty ^ne,  and  the  bill  must  therefore  be  dis- 
missed. 

A  petition  of  appeal  to  the  House  of  Lords  was  presented;  but  it  was 
afterwards  abandoned,  as  the  lady,  it  was  found,  would  be  of  age,  and 
would  have  the  power  of  confirming  the  settlement,  before  the  appeal 
could  be  disposed  of. 


Lepinc  v.  Ferard. 

a  Rut.  4r  3fylne,  378. 

A  gift  over  of  money  upon  the  death  of  a  legatee  without  issue  is  void,  unless  from 
the  words  of  the  will  it  can  be  collected  that  the  testator  meant  a  death  without 
issue  at  the  time  of  the  death  of  the  legatee. 

A  testator  gave  to  his  brother  300/.  per  annum  during  his  life,  and  to  each  of  two 
nephews,  1602.  during  their  lives;  but  if  either  of  the  nephews  died,  the  other  to 
inherit  the  whole  300/.;  and  if  the  brother  died  without  issue,  the  two  nephews  to 
inherit  from  the  brother:  and  he  then  proceeded  to  state  that  the  reason  why  he  kft 
only  the  interest  to  his  brother  and  two  nephews  was,  that,  if  they  died  witboot 
issue,  the  money  might  go  to  his  three  cousins,  to  be  divided  equally  between  them: 
the  brother  and  nephews  all  died  without  issue:  Held^  that  the  gift  over  to  the  coa- 
sins  was  void,  as  being  too  remote. 

Rolls#-*-January  5M);  February  15.    L.  C.  November  15, 1831. 

ZACHARIAH  A6ACE  made  his  will,  dated  the  3d  of  Novmher, 
1775,  which  was  partly  in  the  words  following: — "  I  give  and  bequeath 
to  my  brother,  Jacob  Agace,  1000/.;  I  give  and  bequeath  a  further  sum 
to  my  brother  Jacob  Agace,  during  his  life,  300/.  per  annum;  I  give  and 
bequeath  to  my  nephew,  Zachariah  Agace,  during  his  natural  life,  150/. 
per  annum;  I  give  and  bequeath  to  my  nephew  Daniel  Agace,  daring 
'his  natural  life,  150/.  per  annum;  and  in  case  either  of  my  nephews 
should  die,  the  other  to  inherit  the  whole  300/.;  and  if  my  brother  Jacob 
Agace  dies  without  issue,  then  my  two  nephe  ws,  Zachariah  Agace  and 
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Buiei  Agace,  to  inherit  from  iny  brother  Jacob  Agace.  I  also  give  and 
tk:q»eathto  my  aant,  Mary  Agace,  251.  per  annum;  I  also  give  and 
!>eqQea(h  Mrs.  Temperance  Cole,  25/.  per  annum;  these  last  are  only 
ibr  life,  then  to  my  dear  wife.  The  reason  why  I  leave  only  the  interest 
13  my  brother  Jacob  and  my  two  nephews  is,  that  if  they  die  without 
issue,  the  money  may  go  to  my  relations,  to  be  divided  between  my 
cofisins,  James  Legrew,  Mrs.  Susan  Godard,  widow  of  John  Godard, 
vd  Mrs.  Esther  Privo,  wife  of  Mr.  Nicholas  Sebire,  three  shares  equally 
aake.*'  The  residue  of  his  estate  he  gave  to  his  wife  Martha. 
Tde  testator  died  in  the  year  1778. 

A siim of  20,000/.  3  percent,  consolidated  bank  annuities  was  set 
apart  to  provide  for  the  300/.  a  year  and  the  two  payments  of  150/.  a 
yeargiTen  by  the  testator  to  his  brother  and  two  nephews.  Jacob  Agace 
M  in  the  year  1782  without  issue;  from  which  time  the  dividends  of 
ilie  20^000£  Stock  were  divided  equally  between  the  two  nephews. 
Zsehinah  Agace  died  without  issiie;  and  Daniel  Agace  received  the 
^Uyar  till  the  year  1828,  when  he  also  died  without  issue. 

The  bill  was  filed  by  the  representatives  of  James  Legrew,  Susan 
^^ii,and  Esther  Privo,  who  were  all  dead,  against  the  personal 
^rexDtativesof  the  testator,  who  were  also  the  personal  representatives 
<i(b  widow  and  residuary  legatee,  and  of  Daniel  Agace,  the  survivor 
^  die  nephews.  It  prayed  a  declaration  that  the  plaintiffs  were  entitled 
iC  eqaal  shares  to  the  moneys  invested  for  securing  the  three  annuhies. 
The  defendants,  by  their  answer,  submitted  that  the  gift  over  to  the 
consDs  was  too  remote,  being  a  gift  on  a  general  failure  of  the  issue  of 
^t  brother  and  the  two  nephews. 

Mr.  Bickersteth  and  Mr.  Lovat,  for  the  plaintiffs. 

The  question  is,  whether  the  gift  to  the  three  cousins  is  to  take  effect 
ccly  00  a  general  failure  of  issue  of  the  brother  and  nephews,  or  on  a 
^i  ure  of  their  issue  in  their  lifetime.  Here  there  are  two  circumstances 
^icb  Aow  that  the  testator  meant  a  failure  of  issue  in  the  lifetime  of 
^  brother  and  nephews.  First,  the  fund  is  not  given  absolutely  to  the 
l^^^aod  the  nephews;  the  interest  of  it  only  is  given  to  them  for  life 
^^  particular  manner  pointed  out  in  the  will;  and  when  the  testator 
profiesKs  to  assign  a  reason  for  the  disposition  which  he  makes  of  the 
P'^'pertf  after  their  death,  he  mtist  be  understood  to  speak  with  reference 
to  t/je  state  of  things  which  might  exist  at  their  death.  The  testator  in 
s^ect  ays,  <My  intention  is  tliat  the  capital  of  the  fund,  which  is  to  pro- 
^  for  these  annuities,  is  to  go,  at  the  death  of  my  brother  and  nephews, 
^  they  die  without  issue,  to  my  three  cousins.'  Can  any  person  doubt 
^*deatb  without  issue/  in  such  a  disposition,  must  have  reference  to 
^  death  of  the  survivor  of  the  brother  and  nephews?  Secondly,  in  the 
r^ing  part  of  the  will,  "dying  without  issue"  is  a  phrase  used  to 
tienoie  not  a  general  failure  of  issue,  but  a  failure  of  issue  within  the 
*•»?>«  of  a  life  in  being.  When  the  testator  says  "if  my  brother 
^^  Agace  dies  without  issue,  then  my  two  nephews,  Zachariah  Agace 
*^fcniel  Agace,  to  inherit  from  my  brother  Jacob  Agace,*'  he  nnques- 
^o^y  means  to  refer  to  a  failure  of  issue  of  Jacob  Agace  at  his  death, 
^  in  ihe  lifetime  of  the  two  nephews.  Such  is  the  construction  of  the 
^■»i  which  all  parties  have  acted  upon;  and  if  "  dying  without  is^ue'^ 
^  held,  in  this  passage  to  denote  a  general  failure  of  issue,  the  limitation 
^^«rof  the  soo/.  a  year  to  the  nephews  during  their  lives,  would  be 
Vqu  XIIL— » 
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open  to  the  same  objection  which  the  defendants  raise  to  the  daim  of  the 
representatives  of  the  cousins.  In  like  manner,  when  the  testator  saya^ 
<<in  case  either  of  my  nephews  should  die,  the  other  to  inherit  the  whole 
300/./'  he  plainly  refers  not  to  the  death  of  one  of  the  nephews  at  any 
time,  but  to  the  death  of  one  of  them  in  the  lifetime  of  the  other.  Find* 
ing  in  the  will,  that,  when  dying  is  mentioned,  it  means  dying  in  the 
lifetime  of  Mhe  other  of  two  persons,'  and  that  when  dying  without  issoe 
is  mentioned,  it  denotes  not  a  general  failure  of  issue,  but  a  failure  of 
issue  in  the  lifetime  of  the  nephews;  the  fair  inference  is,  that  when  the 
testator  has  given  the  interest  of  a  fund  to  a  brother  and  nephews  for 
life,  and  proceeds  to  limit  it  to  other  persons,  if  they  die  without  issue, 
he  intends  a  failure  of  issue  in  the  lifetime  of  the  survivor  of  the  brother 
and  nephews. 

Mr.  Pemberton,  contra. 

The  testator  has  given  annual  sums  to  his  brother  and  two  nephews, 
80  that  the  surviving  nephew  takes  the  whole;  and  upon  their  death 
without  issue,  he  has  limited  over  the  capital  to  his  cousins.  ^  Death 
without  issue"  denotes  a  general  failure  of  issue,  whether  as  used  in 
reference  to  real  or  personal  estate,  unless  there  be  something  in  the  will 
to  show  plainly  a  different  intent:  Liove  v.  Windham,  1  Lev.  290; 
Dingly  ti.  Dingly,  2  Freem.  40;  Burford  v.  Lee,  2  Freem.  210;  Bodeo 
V.  Watson,  Amb.  398;  Boehm  v.  Clarke,  9  Ves  580;  Barlow  v.  Saltes, 
17  Ves.  479;  Ward  v.  Bevil,  1  Yo.  &  Jerv.  512;  Feame  on  Contiogeot 
Remainders,  p.  444. 

In  this  will  there  is  nothing  to  limit  the  failure  of  issue  to  a  particular 
time.  The  circumstance  that  the  brother  and  nephews  have  an  interest 
which  expires  with  their  lives  cannot  have  that  effect,  unless  it  is  to  be 
said,  in  opposition  to  settled  rules,  that  if  personal  property  is  given  lo 
4^.  for  life,  and  if  w?.  dies  without  issue,  to  JS.,  the  remainder  to  ^.  is  not 
too  remote.  When  the  testator,  in  the  preceding  part  of  the  will,  says, 
**  if  my  brother  Jacob  Agace  dies  without  issue,  then  my  two  nepbetrs 
Zachariah  Agace  and  Daniel  Agace  to  inherit  from  my  brother,'^  there 
is  a  plain  implication  that  he  refers — not  to  failure  of  the  brother's  issue 
generally — butonly  to  failure  of  his  issue  in  the  lifetime  of  the  nepbevs; 
because  it  is  evident  from  the  subsequent  part  of  the  will  that  the  ne- 
phews are  to  take  only  for  life,  and,  consequently,  the  event,  on  which 
they  are  so  to  inherit,  must  be  an  event  which  is  to  happen  in  their  life- 
time. But  the  will  does  not  furnish  any  circumstance  of  this  kind,  whiA 
can  have  the  effect  of  limiting  to  particular  lives  the  failure  of  issue,  on 
which  the  capital  is  given  over. 

Mr.  Bickersteth,  in  reply. 

In  none  of  the  cases  cited  did  the  person,  on  whose  failure  of  issue  the 
limitation  over  was  to  have  effect,  take  only  an  annuity.  Besides,  the 
rule  of  law  is  not  controverted;  and  the  question  is,  does  not  enough 
appear  on  the  face  of  this  will  to  show,  that  the  failure  of  issue  on  which 
the  cousins  were  to  take  the  capital  which  yielded  the  annuities,  vrhen 
the  annuities  expired,  was  a  failure  of  issue  in  the  lifetime  of  the  sur- 
viving nephew. 

• 

Feb.  15. — The  Master  of  the  Rolls. — The  question  in  thiscaw*  ^ 
whether,  upon  the  true  construction  of  the  will|  it  appears  to  be  the  inten- 
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iian  of  the  testator  that  the  death  without  issue  of  the  three  annuitants 
B  to  be  a  death  without  issue  generally,  or  a  death  without  leaving 
issue  liring  at  the  time  of  the  death. 

In  directing  that,  in  case  either  of  his  nephews  should  die,  the  other 
15 10  inherit  the  whole  300/.,  it  is  plain,  from  the  subsequent  passages  in 
t'le  wilt,  that  the  testator  means  only  that  the  survivor  shall  take  the 
inonities  of  150/.  each  for  his  life.  So,  in  directing  that  if  his  brother 
Jacob  should  die  without  issue,  then  his  two  nephews  should  inherit 
frooi  his  brother,  he  in  like  manner  means  that  his  two  nephews  shall 
rske  between  them  the  300/.  for  life;  and  in  this  case  the  words  *<  without 
i^$>ie,"  meaning  a  death  without  issue  in  the  lives  of  his  nephews,  the 
.'i3iitation  over  to  them  would  be  good.  But  when,  in  the  subsequent 
pirtof  the  will,  he  gives  the  money  which  would  produce  the  annuities 
to  the  persons  represented  by  the  plaintiffs,  in  case  of  the  death  of  his 
brother  and  two  nephews  without  issue,  there  are  no  words  which  can 
xmhonze  a  court  to  declare  that  he  meant  death  without  issue  living 

at  the  time  of  the  death  of  bis  brother  and  nephews,  any  or  either  of 

theoL 

Jf9c,  15. — The  plaintiffs  appealed  from  His  Honour's  decision. 

Tte  Solicitor-general,  Mr.  Lovat,  and  Mr.  Sidebottom,  in  support  of 
ttt  appeaL 

Tbe  conrt  has  always  been  astute  to  discover  and  give  effect  to  any 
srcnaistances  and  expressions  in  a  will,  from  which  an  intention  can  be 
collecfed  to  cut  down  the  legal  signification  of  the  words,  <<  dying  with- 
out issue,''  and  to  restrict  it  to  the  popular  sense  of  death  without  issue 
in  ihe  lifetime  of  the  first  taker.  Even  trivial  expressions  have  been 
held  sofBcient  for  this  purpose,  where  the  obvious  intention  required 
sQcfa  a  construction.  Pinbury  v.  Elkin,  1  P.  Wms.  563;  Nichols  «. 
Hooper,  1  P.  Wms.  198;  Wilkinson  v.  South,  7  T.  R.  555;  Trotter  v. 
Oswald,  I  Cox,  317;  Chamberlain  v.  Jacob,  Amb.  72;  Gawler  v,  Cadby, 
ivu  346;  (4  Cond.  Cha.  Rep.  163.)  The  expression,  <Mo  inherit  from 
mv  brocber,"  is  surely  as  strongly  indiqfitive  of  an  intentioti  to  confine 
the  faainre  of  issne  to  the  lifetime  of  the  brother,  as  the  words  *<  then 
after  her  decease,"  or  "  at  their  death,"  upon  which  Pinbury  v.  Elkin, 
]  P.  Wms.  563,  and  Rackstraw  v.  Vile,  1  Sim.  &  Stu.  604,  (1  Cond.  Cha. 
Rep,  309,)  were  determined  in  favour  of  the  limitation  over.  Primd 
fficie.  indeed,  there  is  e^exY  probability  that  the  nephews,  who  were  to 
inherit  the  annuity  of  300/.  from  the  testator's  brother,  were  intended 
to  take  the  same  interest  in  that  as  they  were  to  take  in  their  own  an- 
niiities;  and  these  were  expressly  annuities  for  their  lives  only.  The 
5:!bject-matter  of  the  gift,  besides,  is  not  a  sum  of  money  in  gross,  but 
simply  the  interest  of  a  fund,  or  rather,  annuities  of  a  definite  amount, 
viih  respect  to  which  it  seems  the  natural  and  probable  intent,  even  if 
the  testator  had  not  in  the  subsequent  clause  assigned  a  reason  for  the 
pecnliar  form  of  hisl>ounty,  that,  upon  the  death  of  all  the  annuitants, 
leaving  no  issue,  the  rights  of  the  legatees  over,  which  were  to  be  con- 
tingent oo  that  event,  should  immediately  take  effect. 

Assuming,  then,  that  the  nephews  took  no  more  than  life  interests  in 
she  annuities,  not  enlarged  by  any  subsequent  words  into  quasi  estates 
tail,  the  limitation  over  being  expectant  upon  mere  life  estates,  would 
have  tbe  effect  of  cutting  down  the  failure  of  issue  on  which  it  was 
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made  to  depend,  to  a  failure  on  the  dropping  of  the  lives.  This  doc- 
trine, which  appears  to  have  the  sanction  of  I*ord  Hardwicke  in 
Trafford  v,  Boehm,  3  Alk.  440,  is  highly  reasonable  in  itself;  for  as  by 
the  supposition  the  nephews  took  estates  for  life  only,  and  their  issue 
could  take  nothing  by  implication  as  purchasers,  the  time  to  which  the 
fiiilure  of  issue  spoken  of  must  of  necessity  be  referred,  is  the  time 
when  the  life  interests  were  to  cease. 

Sir  E.  Sugden  and  Mr.  Preston,  for  the  defendants. 

The  general  rule,  as  laid  down  by  Lord  Eldon  in  Chandless  if.  Price, 
3  Ves.  99,  is  undisputed;  that  wherever  "the  words  would  raise  aa 
estate  tail  in  real  estate  they  will  give  the  absolute  property  in  person- 
alty, and  if  there  is  no  distinct  expression  to  restrain  it  to  the  time  the 
law  allows,  the  consequence  roust  prevail,  whatever  is  the  intention.'' 
The  words  *«  inherit  from  my  brother'*  cannot  operate  to  confine  the 
estate  given  to  the  nephews  in  ihe  annuity  of  300/.  to  mere  life  interests. 
The  nephews  were  to  take  what  the  brothers  had  enjoyed,  by  a  sort  of 
succession  from  him;  but  it  was  not  necessarily  immediate  succession, 
and  the  expression  would  be  equally  appropriate  if  the  property  which 
they  were  to  inherit  were  to  devolve  on  them  fVom  the  brother  after  his 
issue  had  become  extinct.    To  the  plaintiffs,  however,  it  is  quite  imma- 
terial whether  the  testator's  nephews  took  a  mere  life  estate  or  an  abso- 
lute interest    In  either  view  (he  gift  over  is  too  remote,  being  limited 
after  a  general  failure  of  issue  of  the  first  taker.     It  might  have  been  a 
question  whether,  if  the  nephews  had  left  issue,  their  estate  was  enlarged 
by  the  eflfect  of  the  limitation  in  case  of  their  death  without  issue  to  a 
quasi  estate  tail,  as  in  Love  «.  Windham,  1  Lev.  290:  or  whether  the 
issue  would  take  by  implication  as  purchasers.   See  Ex  parte  Rogers, 
2  Mad.  449;  Andree  v.  Ward,  Greene  v.  Ward,  1  Russ.  260.    But  with 
that  the  plaintiflTs  have  no  concern;  nor  is  it  any  argument  in  favour  of 
their  present  pretension  that  there  is  no  person  in  esse  before  them  who 
is  capable  of  taking,  so  long  as  the  event  upon  which  alone  their  interest 
is  to  arise  is  too  remote;  and  of  that  it  is  impossible  to  raise  a  doubt;  for 
it  is  plain, upon  the  language  o(  the  clause  assigning  the  reason  forlhe 
gift,  that  while  any  issue  of  the  nephews  were  in  existence  the  cousins 
were  to  take  nothing. 

The  testator  obviously  had  two  intentions,  one,  that  his  nephews 
should  have  the  annuities  for  their  lives;  the  other,  that  in  some  way  or 
other  their  issue,  if  they  had  any,  should  he  permitted  to  enjoy  the  capital 
of  the  fund:  and  to  accomplish  that  object,  the  court  would  probably 
hold  the  life  estates  to  be  enlarged  so  as  to  give  the  childien  a  benefit 
through  the  medium  of  their  parents.  At  any  rate  it  is  admitted,  that 
if  the  nephews  left  issue,  the  claim  of  the  plaintiffs  would  be  excluded; 
although  that  exclusion,  if  the  argument  on  the  other  side  be  sound, 
would  be  of  no  benefit  to  the  issue,  and  would,  therefore,  be  irrational 
and  absurd.  No  such  doctrine  as  has  been  supposed  is  to  be  found  m 
Tratford  v,  Boehm,  3  Alk.  440;  nor  has  it  ever  been  established  in  any 
case,  that  because  the  estates  first  given  are  life  estates,  and  the  lifoi' 
tations  over  (not  being  mere  life  interests)  are  made  to  depend  on  a 
failure  of  issue  of  the  first  takers,  the  failure  of  issue  referred  to  is  a  failure 
of  issue  at  the  death  of  the  first  takers.  The  proposition  supposed  to  be 
stated  in  that  case  was,  that  the  circumstance  of  the  limitations  over 
being  for  life  only  (which  is  not  the  case  with  which  the  court  has  nov 
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to  deaU  fi>f  the  gift  oyer  to  the  cousins  is  of  the  carpus  of  the  fund)  was 
;o  be  eonstdered  as  varrantiDg  an  inference  that  the  specified  faihire 
of  issue  was  a  failure  at  the  death  of  the  first  taker;  and  that  proposition 
vhich  could  have  no  application  here,  and  which  never  had  the  sanction 
of  Lord  Hardwicke,  is  completely  exploded  by  Sir  W.  Grant  in  Boehm 
r.  Clarke»9  Ves.  580,  and  Barlow  v.  Salter,  17  Ves.  479,  authorities 
vaich  dispose  of  the  present  question. 

It  has  been  repeatedly  decided,  and  is  now  settled  law,  tliat  with  re- 
ference to  the  effect  of  a  bequest  to  a  man  for  life,  and  if  he  die  witliout 
issue,  the  principal  to  go  over,  it  makes  not  the  slightest  difference 
t^'hether  the  bequest  is  of  the  interest  of  money  or  of  money  itself 
Fearoe'a  C.  R.  p.  475;  Butterfield  v.  Butterfield,  1  Ves.  sen.  133, 154; 
Ererest  v.  Gell^  1  Ves.  jun.  2S6. 

The  Solicitor-genera],  in  reply. 

The  LoRj>  Chakcellor. — I  have  no  doubt  whatever  that  taking  the 
vhole  together  this  is  a  limitation  upon  a  general  failure  of  issue,  and 
that  die  executory  bequest  is  consequently  void.  I  will  take  it  in  two 
niri;£rst, supposing  the  bequest  to  have  stood  without  the  superadded 
vonby^^ihe  reason  why,"  &c.;  and  secondly,  importing  those  words  into 
ibe  consideration  of  the  question. 

Id  the  first  place,  it  is  clear,  if  the  bequest  to  the  cousins  if  the  brother 
aod  nephews  should  die  without  issue  had  stood  alone,  without  the 
claose  explaining  the  nature  and  object  of  the  prior  gift,  that  according 
:o  the  authority  of  all  the  cases,  and  to  what  is  now  admitted  to  be  the 
clear  law,  it  would  have  been  void  as  being  a  limitation  after  a  general 
failure  of  issue;  and  that  in  that  respect  it  makes  not  the  least  difference 
irbether  the  first  legatee  took  an  express  estate  for  life,  or  whether  he 
took  a  larger  interest.  In  either  case  the  failure  of  issue  spoken  of  is 
coQsiraed  to  be  a  failure  of  issue  at  any  period  of  time,  the  first  estate 
b  held  to  be  enlarged  by  implication  into  an  absolute  interest,  and  the 
Umitatioo  over  is  void  for  remoteness. 

This  doctrine  has  been  so  fully  established  by  the  case  of  Love  v^ 
Windham,  1  Lev.  290,  where  the  estate  of  the  first  taker  was  expressly 
a  life  estate;  and  by  two  cases  in  Freeman,  Burford  v.  Lee,  5  Freeiq. 
2I0,aiid  Anon.  ibid.  287,  where  the  gift  to  the  first  taker  was  to  him 
geoefaiiy  without  being  so  restricted,  that  it  is  unnecessary  to  do  more 
than  refer  to  it  now. 

The  next  consideration  is,  whether  any  substantial  distinction  cau  be 
foonded  on  the  subsequent  clause: — "  The  reason  why  I  leave  only  the 
interest  to  my  brother  Jacob  and  my  two  nephews  is,  that  if  they  die 
vithoBt  issue  the  money  may  go  to  my  relations.^'  That  clause  seems 
to  me  rather  to  strengthen  the  respondent's  argument  that  the  cousins 
Were  entitled  to  take  nothing  so  long  as  any  issue  of  the  nephews  were 
in  existence,  and  that  a  general  fetilure  of  issue  therefore  was  in  the  tes- 
tator's contemplation.  1  will  assume,  however,  as  has  been  argued  at 
the  bar,  that  this  clause,  coupled  with  the  rest  of  the  instrument,  clearly 
shows  that  the  nephews  to  whom  the  annuity  of  300/.  was  given  over 
in  ibe  event  of  the  brother  dying  without  issue  were  to  take  by  the  gift 
&  life  interest  only.  The  observations  of  Lord  Hardwicke  in  Trafford 
p.  Boehm,  3  Atk.  440,  which  have  been  referred  to,  were  originally  mis- 
apprehended by  Sir  W.  Grant  in  his  remarks  upon  tliat  case^  in  Boehm 
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V.  Clarkey  9  Yes.  580;  but  be  afterwards  took  an  opportunity,  when 
giving  judgment  in  Barloti^  v.  Salter,  17  Ves.  479,  to  correct  his  mistake, 
and  at  the  same  time  to  deny  the  proposition  which  Lord  Hardwicke 
bad  been  supposed  to  lay  down,  that  where  tlie  gift  over  is  for  life 
merely,  that  limits  the  faihire  of  issue  on  which  the  subsequent  gift  is 
made  to  depend  to  a  failure  at  the  death  of  the  first  taker.  This  pro- 
position, so  far  from  deriving  any  countenance  from  the  judgments  of 
Sir  W.  Grant  in  Boehm  v.  Clarke  and  Barlow  v.  Salter,  is  directly  op- 
posed to  them.  At  all  events,  it  is  not  easy  to  see  what  bearing  it  can 
have  upon  a  case  like  the  present,  where  the  gift  over  witii  which  the 
court  has  to  deal  is  a  gift  to  the  cousins,  in  terms  which  would  carry  an 
absolute  interest  in  the  fund.  The  rest  of  the  cases  referred  to  on  behalf 
of  the  apellants  appear  to  me  to  have  no  application. 

It  is  not  necessary  for  the  present  purpose  to  decide,  and  it  was  not 
necessary  for  the  defendants  to  argue  the  question,  whether  the  nephews 
took  mere  life  estates,  or  whether  they  took  absolute  interests;  althoagh 
looking  to  the  wording  of  the  clause  in  which  the  testator  assigtis  the 
reason  for  the  peculiar  form  of  his  gift,  the  words  seem  to  import  a  gene- 
ral failure  of  issue,  and  strongly  favour  the  opinion  that  they  took  abso- 
lute interests.    The  judgment  of  His  Honour  must  be  affirmed. 


Campbell  v.  Harding. 

d  Ru9.  4r  Mylncy  390. 

A  testator  by  his  will,  grave  to  Caroline,  described  as  his  natural  daughter,  a  somof 
stock,  and  his  house  and  land  at  C;  with  a  direction  that  if  she  married,  the  propertj 
should  be  settled  solely  upon  herself  and  children;  but,  in  case  of  her  death  with- 
out lawful  issue,  the  money  so  left  to  her  to  be  equally  divided  betwixt  bis  nephews 
and  nieces  who  might  be  living  at  the  time,  and  the  land  at  O.  to  his  nephew,  J. 
H,:  Held^  that  Caroline  took  an  absolute  interest  in  the  stock. 

July  19,  26,  18S1. 

JOHN  HARDING,  by  his  will  duly  attested,  gave  and  bequeathed 
as  follows: — ^^  To  my  adopted  daughter,  commonly  called  Caroline 
Harding  [described  in  another  part  of  the  will  as  his  natural  daughter], 
the  sum  of  20,000/.  three  per  cent,  consols,  and  my  house  and  landed 
property  at  Cul  worth,  also  of  Morton  Pinkney;  but  in  case  of  her  death 
without  lawful  issue,  I  then  will  the  money  so  left  to  her  to  be  eqiia'^y 
divided  betwixt  my  nephews  and  nieces  who  may  be  living  at  the  time; 
and  the  land,  &c.,  at  Cul  worth,  to  my  nephew,  the  Rev.  J.  Harding;  and 
that  at  Morton  Pinkney,  to  my  nephew,  Lieut.  John  Harding.  And  I 
request  my  much^esteemed  friends,  Robert  Campbell,  £!sq.,  and  Daniel 
Stuart,  Esq.,  to  be  the  guardians,  and  allow  whatever  they  please  for 
her  education  annually;  aiid  after  she  has  left  school,  and  if  she  marn'es, 
it  must  be  with  their  consent,  and  the  property  to  be  solely  settled  tipoQ 
herself  and  children,  and  in  no  way  changed  or  alienated.  *****  \ 
*  *  I  leave  to  each  niece  and  nephew  of  mine  the  sum  of  1000/.;  and 
Co  Charlotte  Abn  Harding,  my  niece,  daughter  of  my  late  brother  Fran- 
cisi  the  sum  of  3000/.;  but  in  case  of  her  death  without  issue,  this  3000/. 
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'3  leTert  back,  and  to  be  divided  betwixt  my  nephews  and  nieces  who 
day  then  be  living.  ♦  •  «  »  *  What  properly  I  may  die  possessed 
•.:,  ooi  oftberwise  appropriated,  I  divide  into  fifteen  shares,  seven  of 
iiiiich  to  be  for  my  brother  William,  and  after  him,  to  his  seven  children; 
Ave  for  my  sister  Candy,  and  after  her,  to  her  five  children;  and  tlie  re- 
mitniug  three  to  my  sister  Wright,  and  her  children  afterwards.^' 

One  of  the  questions  in  the  cause  was,  whether  the  fiOftOOL  stock 
bequeathed  to  Carohne  Harding  vested  in  her  absolutely,  or  whether 
>;.-€  took  it  subject  to  an  executory  bequest  over.  The  Vice-Chancellor 
decided  that  Caroline  Harding  took  an  absolute  interest  in  the  stock,  and 
Uifti  the  bequest  over,  being  limited  after  a  general  failure  of  issue,  was 
ToiJ. 

Subsequently  to  the  date  of  the  Vice-Chancellor's  decree,  Caroline 
Harding  died,  an  infant,  unmarried,  and  without  issue;  leaving  a  will, 
01  vhich  her  guardians,  the  plaintiffs  Campbell  and  Stuart,  were  appoint- 
ed executors.  Charlotte  Ann  Harding  shortly  afterwards  intermarried 
wiih  lohn  Pulman;  and  the  suit  having  been  duly  revived,  the  present 
appeal  was  brought  by  the  defendants  claiming  interests  in  the  20,000/. 

it-xk  ooder  the  limitation  over  to  the  testator's  nephews  and  nieces. 

Mr.  Twiss,  Mr.  Teed,  and  Mr.  Hodgkin,  in  support  of  the  appeal. 

h  is  not  denied  that  if  the  words, ''  in  case  of  Caroline  Harding's  death 
viihoot  issue,"  had  stood  unexplained,  they  must  according  to  settled 
dfcisioDs  be  taken,  not  in  their  natural  sense  as  meaning  *<  in  case  she 
leaves  do  issue  at  the  time  of  her  death,*'  but  in  their  legal  sense,  as 
i2L|'>ortiDg  the  failure  of  her  issue  whenever  that  may  happen,  however 
iong  after  her  natural  death;  but  as  this  technical  construction  frequently 
defeats  a  testator's  intent  in  favour  of  the  legatees  over,  by  enabling  the 
fim  taker,  having  no  issue,  to  dispose  of  the  property  to  strangers,  the 
court,  more  especially  in  cases  of  personal  estate  where  technicalities  are 
les  regarded,  eagerly  catches  at  anything  in  the  will,  which,  by  indicat- 
iLg  that  the  vesting  of  the  ulterior  interests  is  not  to  be  postponed  to  the 
iiidefioite  and  possibly  remote  period  when  the  first  taker's  issue  shall 
be  extinct,  raises  an  inference  that  the  failure  of  issue  spoken  of  is  to  be 
referred  to  a  definite  and  not  very  distant  period,  such  as  the  happening 
of  the  first  taker's  death,  or  the  determination  of  some  other  life  or  lives 
io  being.  In  favour  of  this,  which  has  been  called  the  natural  and  gram* 
madeal  sense  of  the  words,  Bigge  v.  Bensley,  1  Bro.  C.  C.  187,  judges 
havealways  felt  a  strong  leaning;  and  they  have,  therefore,  been  anxious 
tfid  astute  to  discover  words  or  circumstances  in  the  instrument  itself 
which  would  justify  them  in  departing  from  the  technical  construction, 
aud  in  restricting  the  event  on  wtiich  the  ulterior  gift  is  made  to  depend 
to  a  period  within  which,  by  the  rules  of  law,  it  may  be  capable  of 
taking  effect.    Fearne  Cont.  Rem.  471. 

This  will  may  be  considered  with  reference  either  to  the  provisions 
specifically  made  for  Caroline  Harding  herself,  or  to  the  general  scope  of 
that  part  of  the  instrument  with  which  her  interest  is  not  expressly  con- 
i^eded;  and,  considered  in  either  view,  it  furnishes  strong  grounds  for 
coQstroing  the  words  '^  death  without  issue"  according  to  their  natural 
Aiber  thao  their  legal  import. 

Id  order  to  give  effect  to  every  part  of  a  will,  the  collocation  of  the 
daosrs  or  limitations  may  be  disregarded,  provided  the  court  can,  by 
traosponng  them>  deduce  a  consistent  and  intelligible  disposition  from 
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the  whole;  Anon.  Cro.  Eliz.  9;  Ridout  v.  Dowding,  I  Atk.  419.    Now 

this  testator's  primary  object  was  to  provide  for  Caroline  Harding  and 
her  issue;  and  if  she  should  have  no  issue,  then  to  provide  for  his  ne- 
phews aud  nieces.  After  bequeathing  in  general  terms  20,000/.  stock  to 
Caroline,  and  if  she  should  die  without  issue,  to  his  nephews  and  nieces, 
the  testator  proceeds  to  qualify  the  bequest.  He  makes  provision  for 
the  three  events  of  her  marrying,  of  her  having  children,  and  of  her 
dying  without  issue.  To  take  those  events  in  their  natural  order;  the 
will  first  requires  that  if  she  marries  it  shall  be  with  the  consent  of  her 
guardians;  secondly,  as  to  her  children,  the  property  is  to  be  solely  settled 
upon  herself  and  children,  and  in  no  way  changed  or  alienated.  So  far, 
therefore,  from  being  intended  to  have  any  absolute  interest  in  the  fund, 
she  was  not  to  anticipate  a  single  shilling  of  it.  It  was  to  be  put  in 
settlement, — solely  settled  upon  herself  and  children.  A  settlement 
framed  in  conformity  with  this  direction  would  necessarily  restrict  her 
to  a  mere  life  interest  in  the  event  of  her  leaving  children;  and  even  if 
she  died  childless  before  any  settlement  was  made,  her  death  without 
children  would  vest  in  her  no  ultimate  disposable  interest.  If  the  pro- 
perty had  been  land,  such  a  disposition  as  this  direction  for  a  settlement 
unplies  would  give  an  estate  to  the  children  as  purchasers,  and  to  her 
only  a  life  estate,  without  any  subsequent  estate  in  tail  or  in  fee  to  arise 
in  default  of  children;  Ginger  v.  White,  VVilles,  348.  Besides  the  two 
first  events  provided  for,  the  marrying  and  the  leaving  children,  there 
might  also  be  a  third — her  death  without  having  had  any  children  to 
take  under  the  contemplated  settlement.  The  testator  accordingly  goes 
on: — "in  case  of  her  death  without  issue,  I  then  will  the  money  to  mj 
nephews  and  nieces  living  at  the  time/'  In  what  sense  of  death  with- 
out issue?  Plainly  in  that  sense,  and  with  reference  to  that  object  which 
had  been  already  considered; — with  reference  to  such  issue  as  were  to 
take  under  the  settlement,  viz.,  children.  That  was  the  construction 
supported  in  Ginger  v.  White,  where  the  words  "  without  issue"  were 
held  to  mean,  "without  the  class  of  issue  before  mentioned  in  the  same 
will,"  that  is,  without  children.  So  in  Goodright  v.  Dunham,  Doug. 
264;  Hockley  v.  Mawbey,  I  Ves.  jun.  142;  Blackborn  u.  Edgley,  1  P« 
Wms.  600.  That  the  will  here  sets  out  with  general  words  of  gift  to 
Caroline  Harding  is  immaterial;  for  if  the  argument  be  well  founded, 
that  the  wording  of  the  ulterior  bequests  is  strong  enough  to  exclude  the 
construction  of  a  general  failure  of  issue,  those  bequests  are  not  too  re- 
mote, but  will  be  upheld  as  good  executory  limitations,  notwithstanding 
that  the  previous  gift  purports  to  be  absolute.  Such  would  be  the  infer- 
ence even  if  the  property  here  disposed  of  were  real  estate:  in  personalty 
the  court  leans  much  more  strongly  to  support  the  bequests  over;  Doe 
V.  Lyde,  I  T.  R.  593;  Salkeld  v.  Vernon,  I  Ed.  64;  Vandergucht  v,  Blake, 
2  Ves.  jun.  534.  In  no  case  where  the  word  "  issue"  would  bear  the 
sense  of  children,  has  the  law  construed  the  expression,  <^  in  case  of  the 
first  taker's  death  without  issue,"  as  importing  indefiiute  failure,  and 
consequently  enlarging  the  first  taker's  life  estate  into  an  absolute  in- 
terest. These  provisions,  therefore,  are  significant  indications  that  death 
without  issue,  meaning  death  without  having  had  any  such  issite  as 
would  have  taken  under  the  settlement,  and  not  death  without  issa» 
indefinitely,  was  the  event  in  the  testator's  contemplation. 

Referring  next  to  that  portion  of  the  will  which  relates  less  particti' 
larly  to  the  interests  of  Caroline  Harding  than  to  the  general  disposition 
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-:'  :he  testator's  property,  fhe  frame  and  character  of  the  provisions  are 

^:^i  stronger  in  favour  of  giving  the  restricted  constrnction  to  the  dying 

•\  'Lont  issue  upon  which  Ihe  contingent  interests  of  the  nephews  and 

•^ces  are  limited  to  arise.    The  testator,  it  is  observable,  provides  only 

•r  his  nephews  and  nieces  living  at  the  date  of  his  will;  in  describing 

vm  be  uses  the  word  "my,"  which  necessarily  confines  the  class  so 

.^^irnated  to  the  individuals  standing  in  the  specified  relation  at  the 

:i*:  when  the  will  speaks,  as  much  so  as  if  they  had  been  enumerated 

•;.  r:anie.     With  no  correctness  of  speech,  indeed,  could  the  relationship 

• :  lode  and  nephew  be  said  to  subsist  between  the  testator  and  the  then 

1 ::  jra  children  of  his  brothers  and  sisters.    The  Master^s  report  finds 

*  :>  the  nephews  and  nieces  were,  viz.,  seven  Hardings,  five  Wrights, 
:ii  three  Candys,  making  with  Cliarlotte  Ann  Harding  sixteen  in  all, 
x:d  that  they  all  survived  the  testator. 

The  testator  indicates  no  intention  of  providing  for  any  not  already  in 
eiftience.  This  is  clearly  to  be  inferred  from  the  gift  of  3000/.  to  Char- 
.oi*e  Ann^and  of  1000/.  to  each  of  the  others.  The  nephews  and  nieces 
vr.o  take  the  1000/.  a  piece,  can  be  those  only  who  were  living  in  the 
resriror's  lifetime;  and  the  nephews  and  nieces  mentioned  in  the  same 
^rAsxf,  among  whom  the  3000/.  are  to  be  divided  in  case  of  Charlotte 
Arr  Vdeach  without  issue,  mtiSt,  of  course,  be  the  same  individuals  who 
ir?  each  to  take  the  1000/.  legacies;  in  other  words,  those  living  at  the 
'  'tafor's  death:  and  as,  moreover,  it  is  expressly  provided,  that  in  order 

-participate  in  Charlotte  Ann's  3000/.  legacy,  they  must  be  living  at 

»r  death,  the  gift  of  the  3000/.  to  those  nephews  and  nieces  is  a  gift 

••^ined  to  persons  in  esse.    That  being  so  with  respect  to  the  legacy 

ci^-ri  over  upon  Charlotte  Ann's  death  without  issue,  the  same  intent 

•  *t  be  presumed  as  to  the  20,000/.  slock  given  over  upon  the  death  of 
'  .'-;line  without  issue.  The  phrase  "revert  back'*  points  in  the  same 
-I'icuon.  The  testator  might  naturally  speak  of  money  reverting  back 
:  .cdividnals  already  existing,  and  specified  in  the  will,  and  whose 

^:«^ral  residuary  provision  of  fifteen  shares  had  been  so  far  diminished 

yiiie  setting  apart  of  3000/.  for  Charlotte  Ann;  btU  he  would  hardly 

>  7  the  money  was  to  revert  back  to  persons  not  mentioned  in  any  of 

n:5  prorisions,  atid  not  yet  in  existence.     These  circumstances,  which 

rentiTe  any  intent  to  admit  after-born  nephews  and  nieces,  are  material 

:n  ih»  riew, — that  as  the  gift  of  20,000/.  is  Confined  to  those  who  may 

*-  sfirriving  at  the  time  of  Caroline's  decease  without  issue,  the  failure 

-( fier  issue  is  so  restricted,  that  it  must  happen,  if  at  all,  during  the  lives 

^nephews  and  nieces  existing  at  the  testator's  death, — within  the  com- 

:^  5  of  lives  in  being.     Had  the  testator  contemplated  a  general  failure 

"  i>^iie,  a  failnre  for  instance  a  century  after  his  death,  it  would  have 

^en  absurd  in  him  to  confine  his  bequest  to  those  of  his  nephews  and 

:^ces  who  should  be  living  at  the  time:  he  must,  therefore,  have  meant 

.'".er  failnre  of  issue  at  the  time  of  his  daughter's  death,  or  failure  of 

*^'«e  vithin  such  a  time  as  might  not  improbably  arrive  during  the  lives 

'i  w>!Be  of  his  nephews  and  nieces.     The  case  would  then  fall  directly 

^^"in  the  principle  of  Pells  v.  Brown,  Cro.  Jac.  590;  for  there  is  no 

'-^  >?rence  between  the  words  *•  if  Caroline  die  without  issue,  then  to  my 

"-^hers  living  at  the  time,"  and  the  words  **if  she  die  without  issue, 

^ '»?  my  nephews,  then  to  those  nephews."    So  in  Lamb  v.  Archer, 

'  ^alk.  225,  Ihe  limitation  over  to  -B.,  if  .tf.  died  without  issue,  living  B^ 

^'^  held  good,  because  the  contingency,  if  it  took  effect  at  all,  could  only 
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take  effect  within  the  compass  of  a  life:  Nicholls  v.  Skinner,  Pree.  Ch. 
528,  corrected  from  the  Reg.  Book,  2  Meriv.  1 35.  Upon  this  constrnc- 
tion  Caroline  would  take  an  absolute  interest  in  the  stock,  subject  to  an 
executory  bequest  over,  in  the  event  of  her  death  and  the  failure  of  her 
issue  during  the  lives  of  the  sixteen  nephews  and  nieces. 

This  argument  assumes  that  the  language  of  the  will  is  such  as  not  to 
admit  after-bom  nephews  and  nieces;  but  even  supposing  the  words 
were  large  enough  to  include  them,  so  that  the  failure  of  Caroline's  issue 
after  her  death  might,  by  an  unlooked-for  addition  to  the  family  of  one 
of  the  testator's  brothers  or  sisters,  be  after  her  decease  postponed  beyond 
the  compass  of  lives  in  being,  that  circumstance  would  not  affix  to  the 
words  the  sense  of  an  indefinite  failure  of  issue.  Children  in  venire  sa 
mere  are,  for  the  purpose  of  taking,  held  to  be  in  esse;  and  upon  this 
principle  the  vesting  of  the  interest  might  possibly  be  postponed:  but  the 
postponement  could  be  for  a  very  brief  period  only;  for  any  nephews 
or  nieces  of  the  testator  must  of  necessity  come  into  esse  within  cine 
months  after  the  decease  of  his  brothers  and  sisters  (and  the  parents  of 
4hose  brothers  and  sisters  are  admitted  to  have  been  long  since  dead), 
and  therefore  the  gift  over  would  still  be  within  the  compass  of  lives  in 
being.  In  Doe  v.  Webber,  1  B.  &  Aid.  713,  the  court  considered  a 
direction  in  the  will,  that  the  devisee  over  should  pay  1000/.  to  such 
person  as  the  first  taker  should  appoint,  or  to  the  first  taker^s  executors, 
as  a  sufficient  indication  that  the  failure  of  issue  contemplated  was  a 
failure  at  the  first  taker's  death,  and  not  at  an  indefinite  period;  inas- 
much as  the  provision  respecting  the  1000/.  was  a  personal  trust  left  to 
the  discretion  of  the  first  taker,  a  living  person;  Keily  v.  Fowler,  3  Bro. 
P.  C.  299;  Wilm.  298,  In  Murray  v.  Addenbrook,  4  Russ.  407,  (3  Cond. 
Cha.  Rep.  729,)  the  court  supported  a  limitation  over  on  failure  of  issue 
male,  on  the  ground  that  these  words  were  to  be  considered,  npon  the 
whole  context  of  the  will,  as  equivalent  to  the  words  **  if  there  shall  be 
no  son  then  living.''  And  the  decision  of  the  Master  of  the  Rolls  in  the 
very  recent  case  of  Malcolm  v.  Taylor,  p.  103,  if^fra^  proceeded  upon 
the  same  principle. 

But  the  words  <^  living  at  the  time"  warrant  a  construction  whidi, 
besides  bringing  the  period  of  vesting  to  a  nearer  and  more  definite 
point,  is  also  the  most  obvious  and  natural,  and  therefore  preferable  to 
the  one  which  has  hitherto  been  contended  for, — that  the  property,  in 
case  of  Caroline's  decease  without  issue,  shall  go  to  those  nephews  and 
nieces  who  may  be  living  at  the  time, — at  the  time,  that  is,  of  her 
departing  this  life.  On  this  construction,  it  becomes  immaterial  whether 
the  words  of  the  will  be  deemed  capable  of  admitting  after-born  nephews 
and  nieces;  for  then  all  who  take,  whether  born  before  or  af^er  the  testa- 
tor's death,  take  vested  interests  immediately  on  the  expiration  of  a  life 
in  being,  viz.,  the  life  of  Caroline.  That  such  an  effect  may  be  properly 
imputed  to  the  words  "living  at  the  time,"  is  shown  by  a  great  variety 
of  cases,  in  which  expressions  of  a  similar  and  certainly  not  stronger  kind, 
such  as,  "then  after,"  "immediately  after,"  and  "leaving,"  have  been 
held  to  cut  down  the  failure  of  issue,  previously  spoken  of  in  general 
terms,  to  a  failure  of  issue  at  the  time  of  the  first  taker's  decease:  Pin- 
bury  V,  Elkin,  1  P.  Wms.  563;  Keily  v.  Fowler,  3  Bro.  P.  C.  299,  Toml. 
ed.;  Wilm.  298;  Roe  v.  Jeffrey,  7  T.  R.  539;  Wilkinson  v.  South,  7  T.  R. 
555.  These  considerations  apply  with  peculiar  force,  when  it  is  recol- 
lected that  Caroline  was  an  infant,  and,  as  appears  upon  the  face  of  the 
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r!i  itself,  a  natural  child;  and  that  the  testator  had  therefore  an  addi* 
.?!i3l  motive  for  anxiously  providing,  by  an  effectual  limitation  over, 
::i;Dstthe  otherwise  not  improbable  contingency  of  the  legacy  falling 

\[,i  crown  by  her  dying  intestate  and  without  issue;  Gawler  v.  Cadby, 
.2£.  346;  (4  Cond.  Cha.  Rep.  163.) 

As  this  will,  then,  after  using  words  which,  had  they  stood  alone, 
V  old  have  given  to  Caroline  an  absolute  interest  in  the  20,000/.,  has 
p:tt  on  to  qualify  those  words  by  clauses  directing  the  property  to  be 
:.7eD  to  her  children  as  purchasers,  if  she  should  have  children,  and 
.1  Qot,  then  to  nephews  and  nieces,  it  is  clear  from  those  qualifying 
c.:iases  that  the  testator  did  not  intend  her  in  any  case  to  take  an  abso- 
.Ke interest  By  deciding  that  her  interest  is  absolute,  the  court  would 
at  occe  aonul  all  the  words  and  clauses  relating  to  the  20,000/.,  except 
ine  words  << 20,000/.  to  Caroline  Harding,''  and  everything  that  follows 
nightjostas  well  bave  been  omitted  or  expunged.  But  if,  on  the  other 
b&dt either  of  the  constructions  contended  for  be  adopted,  effect  is  given 
tA  every  part  and  provision  of  the  instrument,  the  limitation  over  is 

valid  aod  operative,  and  all  the  intentions  of  the  testator  will  be  fulfilled. 

SirE.  Sugden  and  Mr.  Mathews,  in  support  of  the  decree,  contended 
^'^  the  case  fell  clearly  within  the  general  rule,  as  established  by  the 
t^o  uthorities  in  Freeman,  Burford  v.  Lee,  2  Frecm.  210 ,  and  Anon. 
•i'^.2S7;  on  which  the  judgment  of  the  Vice-Chancellor  had  mainly 
[rcceeded;  and  that  the  circumstances  on  which  the  appellants  relied  as 
creating  a  distinction  in  their  favour  were  insufficient,  considered  either 
^'leljT  or  collectively,  to  justify  the  Court  in  cutting  down  the  general 
(::  j;e  of  issue  on  which  the  gifl  over  was  limited  to  a  failure  of  issue 
j^<:§  at  the  death  of  Caroline  Harding;  Bigge  v.  Bensley,  I  Bro.  C.  C. 
'^<;  Bartow  v.  Salter,  17  Ves.  479.    It  could  not  be  disputed  that,  by 
i^i  terms  of  this  devise,  Caroline  Harding  took  an  estate  tail  in  the 
bded  property;  and  that  it  was  an  established  principle,  subject  only 
^  the  exception  upon  the  effect  of  the  word  ^*  leaving,"  that  wherever 
Lie  vords  would  raise  an  estate  tail  in  real  estate,  they  would  carry  aa 
abfolute  interest  in  personalty.    The  particular  circumstances  and  ex- 
V^^ssms  referred  to  as  a  ground  for  construing  the  death  without  issue 
"r^  which  the  limitation  over  to  the  nephews  and  nieces  was  to  take 
^'^^^10  he  a  death  without  issue,  in  the  lifetime  of  Caroline,  were 
tDoch  more  slight  and  equivocal  than  in  any  of  the  cases  where  such  a 
cristnictioD  had  been  adopted.    Pinbury  v.  Elkin,  and  Roe  v.  Jeffery, 
vere  anomalous  cases,  and,  perhaps,  would  hardly  be  followed  at  the 
Present  day;  but  even  if  their  authority  were  admitted,  they  could  not 
?^^em  the  case  before  court.    The  cases  of  Blackborn  v.  Edgley,  1  P. 
*^ais.  600;  Ginger  v.  White,  Willes,  348;  Malcolm  v.  Taylor,  p.  103, 
I'^Mand  Murray  v.  Addenbrook,  4  Russ.  407,  (3  Cond.  Cha.  Rep.  729), 
^i  no  application,  as  they  all  depended  upon  the  very  special  frame  and 
herding  of  the  particular  wills  from  which  the  court  had  collected  in 
^  cases  that  the  death  without  issue  there  spoken  of  was  to  be  in- 
i^cded  a  death  without  such  issue  as  would  have  taken  by  force  of  the 
pricr  limitations; 

H«re  the  gift  over,  if  Caroline  died  without  lawful  issue,  was  to  the 
^^tor's  nephews  and  nieces  living  at  the  time — living  that  is,  at  the 
^  of  the  failure  of  her  lawful  issue.  That  limitation  was  certainly  too 
Kmote;  for,  as  it  was  descriptive  of  a  class  in  terms  large  enough  to 
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include  all  after-born  children  of  the  testator's  brothers  and  sisters,  it 
would,  if  it  were  allowed  to  operate,  suspend  the  time  of  vesting  beyond 
the  period  of  lives  in  being,  and,  possibly,  also  beyond  a  period  of 
twenty-one  years  afterwards:  Jee  v.  Audley,  I  Cox,  224;  Leake  i\ 
Robinson,  2  Mer.  363;  Bull  v.  Pritchard,  1  Russ.  213;  Palmer  v.  Hof- 
ford,  4  Rnss.  403;  (3  Cond.  Cha.  Rep.  727).  The  illegitimacy  of  Caro- 
line Harding  would  not  affect  the  question,  because  in  the  settlement 
which  the  testator  directed  to  be  made  in  the  event  of  her  marriage,  be 
anxiously  provided  for  her  issue. 

Mr.  Spence  appeared  for  the  defendants  Mr.  and  Mrs.  Pulman. 
Mr.  Twiss  in  reply. 

July  26. — The  Lord  Chancellor  (after  stating  them  aterial  claases 
of  the  will)  proceeded  as  follows: — 

The  question  here  is,  that  which  so  frequently  arises  in  cases  touching 
executory  devises  of  this  description,  whether  the  limitation  over  *^  to 
my  nephews  and  nieces''  is  a  limitation  upon  a  general  failure  of  issue 
of  the  daughter,  or  whether  it  is  a  limitation  over  upon  a  failure  of  issue 
at  a  given  time,  namely,  at  her  decease;  that  is  to  say,  whether  the 
words  are  to  be  read, "  if  my  daughter  die  without  issue''  generally,  or 
are  to  be  read,  '<  if  she  die  without  issue  living  at  the  time  of  her  death." 
In  the  one  case,  had  the  subject  been  realty,  an  estate  tail  would  have 
been  created;  consequently  there  would  be  in  the  immediate  taker,  it 
being  personalty,  an  absolute  interest,  discharged  of  all  the  limitations 
over;  in  the  other  case  there  would  have  been  no  estate  tail  in  the  first 
taker  had  it  been  realty;  and  it  being  personalty,  there  would  be  an 
estate  given  to  the  first  taker  absolute  in  point  of  form,  but  subject  to  a 
good  limitation  over,  operating  by  way  of  executory  devise.  The  Vice- 
Chancellor  held  that  the  words  were  to  be  taken  wkhout  qualification, 
and  as  importing  a  general  failure  of  issue,  not  issue  failing  at  a  given 
time. 

His  Honor  is  said  to  have  mainly  relied  upon  two  decisions  in  Free- 
man, Burford  v,  Lee,  Freero.  210,  and  Anon.  ib.  287,  where  the  general 
case  occurs  in  its  most  abstract  and  naked  form.  These  have  now  be- 
come leading  authorities  upon  this  difficult  and  somewhat  varions  branch 
of  the  law;  they  have  been  uniformly  followed,  and  they  may  be  said 
to  have  settled  the  law,  where  there  is  no  restrictive  circumstance  to 
create  an  exception. 

The  question  here,  however,  is  not  whether,  if  this  had  stood  alone 
.(as  in  Burford  v.  Lee)  <<  to  my  daughter  Caroline,  and  in  case  of  her 
death  without  issue,"  then  over,  that  would  mean  a  general  failure  of 
issue,  or  a  failure  by  leaving  no  issue  living  at  the  time  of  her  death; 
but  whether  there  is  nothing  in  this  particular  will  which,  taking  the 
whole  instrument  together  (but  more  especially  taking  this  particular  por- 
tion of  it  together),  makes  the  case  an  exception  from  the  general  rule, 
a  rule  as  well  settled,  both  as  to  real  and  personal  estate,  as  anything 
known  in  the  law. 

It  may  be  laid  down  as  an  undeniable  proposition,  the  result  to  be 
collected  from  the  very  numerous  cases  on  the  subject,  that,  in  regard 
to  these  executory  devises,  a  distinction  has  been  taken  between  real 
and  personal  estate;  and  that  though,  where  the  words  occur  without 
qualification,  the  leaning  would,  in  construing  a  devise  of  real  estate,  be 
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nraids  a  ge&eral  failiure  of  issue,  in  favonr  of  the  heir-at-law,  there  it 
ii  sQcb  leaoiDg  where  the  property  is  merely  personal;  the  court  having 
I  (be  latter  ease  been  rather  astate  and  anxious  to  catch  at  any  circum* 
:&iKes  appearing  on  the  will  itself  which  may  restrict  the  failure  ol 
soe  10  the  period  of  the  death  of  the  first  taker.  The  question  then 
<^)fl)es  to  be,  whether, — regard  being  had  to  the  principles  recognized  in 
^3se  cases  where  a  limited  instead  of  general  failure  of  issue  has  been 
'A\i  to  be  the  true  construction,  and  regard  being  also  had  to  the  frame 
ji  the  present  bequest,  or  perhaps  I  might  say  of  the  whole  instrument 
!3eeiher,^whether  this  case  comes  within  any  of  these  authorities,  or 
^A  priociples  to  be  gathered  from  them.  My  original  impression  was, 
im  Done  of  the  cases  came  up  to  the  present,  and  that  if  I  were  to 
'ieddefor  the  restricted  instead  of  the  genera?  and  indefinite  sense,  there* 
•7  giTiBg  effect  to  the  bequest  over,  I  should  be  going  a  good  deal  fur* 
tbe!  tfauithey  warranted;  and  the  result  of  farther  consideration  is  con^ 
faoiUXf  ofmy  first  opini<Hi. 

Utttote  observed  in  the  outset,  that  although  doubts  have  been 

tbtowBoiiat  difierent  times  in  Westminster  Hall  touching  the  correct- 

KsafLnd  Macclesfield's  distinction,  in  Forth  v.  Chapman,  1  P.  Wms. 

6«3)  between  real  and  personal  estate,  his  lordship  holding  that  the 

vonfa*^  without  leaving  issue"  were  to  be  taken  as  referring  to  a  general 

^^ia  a  devise  of  realty,  and  in  the  restricted  sense,  as  referring  to 

lb  ktriag  iasiie  at  the  time*  of  the  death,  in  a  bequest  of  personalty; 

^  ftltboigh  those  doubts  have  been  sanctioned  by  judges  no  less 

Qi^Dt  thao  [jord  Thurlow  and  Lord  Eenyon,  the  great  authority  of 

U-d  Bdoo,  in  Crooke  v.  De  Vandes,  tends  to  restore  the  weight  due 

^  (be  anthority  of  Forth  v.  Chapman  upon  this  point.    In  Crooke  v.  De 

blades,  9  Vea  197,  Lord  Eldon  says:  "  When  I  read  the  case  of  Porter 

'  Bradley,  3  T.  R.  143,  speaking  with  all  due  deference  to  the  learned 

P^  vfao  expressed  that  dictum^  it  appeared  to  me  that  it  went  to 

^  aettled  rules  to  their  very  foundation.    I  had  heard  the  case  of 

Fonh  v.  Chapman  dted  for  years,  and  repeatedly  by  Lord  Kenyon  him- 

«tf^  as  not  to  be  shaken.    I  never  knew  it  shaken;  and  if  Porter  v. 

Bndlef  has  not  been  since  disturbed  in  the  Court  of  King's  Bench,  upon 

^  ptunples  expressed  by  Lord  Alvanley  in  Campbell  v.  Campbell 

agiiost  Aaldiig  settled  rules,  I  will  not  add  to  the  authority  of  that  die- 

tum.^  Lord  Kenyon's  observation,  though  merely  oUttr  dictum, 

:|n)ke  in  coosiderabiy  upon  the  distinction  with  respect  to  the  effect  of 

-be  word* leaving''  as  applied  to  real  and  personal  property;  and  there 

3iH)doabt,  also,  that  the  judgment  in  Roe  t;.  Jeffery,  7  T.  R.  589,  which 

^  a  qoeHion  touching  a  devise  of  real  estate,  and  in  which  that  dictum 

^Qash  relied  upon,  tended  still  more  to  shake  the  distinction  laid  down 

T  Lord  Macclesfeld  in  Forth  v.  Chapman  with  respect  to  the  different 

■^^^^  of  the  word  ^  leaving*^  as  applied  to  cases  of  real  and  of  per* 

^  property. 

To  the  first  class  of  cases  in  which  the  general  words  **  dying  without 
^^^have  been  taken  in  a  restricted  sense  belongs  the  easo  of  Nichols 
'Hooper,  1  P.  Wms.  198,  where  the  gift  was  to  B.  for  life,  remainder 
|o Cud  his  heirs;  but  if  C.  should  die  without  issue  of  his  body,  then 
te  testator  gave  100/.  a  piece  to  his  two  nieces,  to  be  paid  within  six 
^w^tls  after  the  death  of  the  survivor  of  B.  and  C.  The  language  of 
^  beqoeat  clearly  indicates  the  plainest  intention  that  there  should  be 
^iuBitatkm  to  the  period  when  the  gift  over  was  to  take  efbct,  inas- 
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much  as  something  was  to  be  done  upon  that  failare — a  sum  of  money 
was  to  be  paid  within  six  months  after  the  decease  of  the  first  takers;  a 
circumstance  distinctly  showing  that  the  contemplation  of  the  parties 
was  confined  to  a  failure  of  issue  at  the  death  of  the  first  andsecoud 
takers,  and  excluding  the  operation  of  the  general  rule. 

Another  class  of  cases  is  similar  to  Target  v.  Gaunt,  1  P.  Wms.  432, 
That  was  a  bequest  of  a  term  to  A.  for  life,  and  no  longer;  and  after  his 
decease,  to  such  of  his  issue  as  he  should  by  will  appoint;  and  in  case  he 
should  die  without  issue,  remainder  over.  Now,  the  circumstance  that 
the  bequest  was  to  go  in  remainder  to  such  issue  as  he  should  by  his  will 
appoint,  was  a  strong  indication  that  the  legatee  over  was  to  be  some 
person  of  whom  A.  was  cognizant,  some  person,  therefore,  in  esse  dnnn^ 
his  lifetime,  and  consequently  limiting  the  generality  of  the  words. 

Next  come  cases  of  the  same  description  as  Hughes  v.  Sayer,  1  P. 
Wms.  534,  and  Nicholls  t;.  Skinner,  Free.  Ch.  528,  which  are  substao- 
tially  the  same,  where  the  gift  was,  **  if  A.  or  B.  die  without  issue,  tbea 
to  the  survivor;"  and  where  the  circumstance  that  the  legatee  over  was 
to  be  one  of  the  individuals  for  whose  lives  the  whole  had  been  pre- 
viously limited,  was  considered  restrictive  and  inconsistent  with  the  no- 
tion of  a  perpetuity. 

To  the  fourth  class,  which,  in  one  of  those  points,  resembles  the  others 
belongs  Pinbury  t;.  Elkin,  1  P.  Wms.  563,  which  was  a  bequest  to  A., 
and  if  she  die  without  issue,  then  after  her  decease  SOL  to  remain  to  the 
testator's  brother.  The  same  principle  was  by  implication  recognized 
in  Paine  v.  Stratton,  2  Atk.  647,  3  Bro.  P.  C.  99,  Toml.  ed.,  where,  if 
the  interlined  words,  <<  after  her  death,"  bad  not  been  afterwards  scored 
out,  and  ultimately  determined  to  form  no  part  of  the  will,  they  would, 
it  seems,  have  been  held  sufficient,  on  the  authority  of  Pinbury  t;.  ElkiOi 
to  restrict  the  generality  of  the  expression.  The  dictum  of  Lord  Hard- 
wicke,  in  Theebridge  v,  Eilburne,  2  Ves.  sen.  233,  that  the  words  "im- 
mediately from  and  after  the  decease,"  were  too  precarious  a  foundatioa 
for  the  restricted  construction,  appears  certainly  at  variance  with  the 
decision  in  Pinbury  v.  Elkin;  but  the  observation  was  entirely  extra- 
judicial, and  is  therefore  less  deserving  of  attention. 

The  last  class  of  cases  referred  to  is  the  most  important  and  most  ge* 
neral;  those,  I  mean,  where,  from  the  terms  of  the  devise  with  reference 
either  to  the  subject-matter  of  the  gift,  or  to  the  extent  of  interest  gi^eo 
to  the  devisee  or  legatee  over,  a  presumption  is  necessarily  raised,  in- 
consistent with  the  construction  of  an  indefinite  failure.  If,  for  instance, 
the  estate  which  the  testator  is  dealing  with  be  an  estate  held  pur  outer 
vie,  it  is  impossible  that  the  gift  over,  after  a  general  failure  of  issue,  can 
tend  to  a  perpetuity.  If  an  estate  held  for  the  life  of  A.  and  B.  be  de- 
vised to  C.  for  his  life,  and  if  he  shall  die  without  issue  in  the  most 
general  form,  then  over  to  D.,  it  is  perfectly  clear  that  the  limitation  o^er 
must  vest  in  D.,  according  to  the  strict  rule  of  law,  within  the  comp&ss 
of  lives  in  being. 

The  other  and  more  usual  case  is,  where  a  restriction  is  raised  frop 
the  nature  of  the  estate  given  by  the  limitation  over ;  as  where,  lot 
example,  the  interest  given  over  is  an  estate  for  life  or  lives,  that  circiuQ- 
stance  imports  such  a  restriction,  and  raises  a  presumption  in  favour  ot 
the  words  meaning  issue  Uving  at  the  time  of  the  death,  which  thus  pre- 
vents the  perpetuity.  I  state  this  proposition  with  diffidence,  because  it 
appears  to  be  somewhat  at  variance  with  the  doctrine  laid  dovm  by  ^^ 
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T.  Grant  in  Barlow  v.  Sailer,  17  Ves.  479,  although  the  case  with  which 
\t  was  there  dealing,  was  that  of  a  gift  to  survivors  absolutely,  and  not 
rnereiy  of  life  estates,  and  in  that  respect  differed  from  the  class  I  am  now 
rrisidering.  In  Barlow  v.  Salter,  Sir  W.  Grant  says, "  If  there  is  any 
C35e  which  has  ascribed  to  the  circumstance  of  a  devise  over  for  life  the 
tHect  here  contended  for  [the  effect,  that  is,  of  confining  the  failure  of 
sue  to  the  death  of  the  prior  devisee],  I  must  beg  leave  to  doubt  the 
'-:andness  of  the  decision.  The  case  of  Roe  on  the  demise  of  Sheers  v. 
J:?ery,  7  T.  R.  589,  certainly  gives  no  countenance  to  that  doctrine,  as 
:^^  devise  over  was  only  of  life  estates;  and  on  that  ground  Lord  Kenyon 
KHDparcd  it  to  Pells  v.  Brown,  Cro.  Jac.  590." 

The  cases  at  law,  however,  leave  no  doubt  that  the  character  of  the 

devise  over,  as  being  an  estate  for  life  only,  has  been  imported  into  the 

ov^sideration  of  the  question  of  construction,  and  that  it  furnishes  a  fifth 

beadof  esception  to  the  general  rule.  Roe  v.  Jeffery,  which  was  a  case 

i?2tked  with  his  wonted  ability  by  Sir  Samuel  Romilly,  was  clearly 

deadeiupou  special  grounds.    That  was  a  devise  to  A.  for  life,  with 

remaHiderto  B.  and  his  heirs;  but  in  case  B.  should  die,  and  leave  no 

isoe,  tben  the  premises  were  to  be  and  return  unto  E.,  M .,  and  S.,  or 

ibe  sorrivor  or  survivors  of  them,  equally  to  be  divided.    Upon  this, 

chrpethfflgs  may  be  observed:  first,  the  word  "leave"  occurs; — if  he  die 

ic j  leave  no  issue — an  expression  which,  had  the  subject  been  personal 

estste,  would,  upon  the  authority  of  Forth  v.  Chapman,  have  at  once 

kaied  tfie  question;  and  which,  notwithstanding  the  well-settled  dis- 

tixtion  between  real  and  personal  property  in  that  respect,  was  much 

re^ed  upon  by  Lord  Kenyon  in  his  judgment.    The  next  circumstance 

cisuQgaishing  Roe  v.  Jeffery  is  survivorship,  which  brings  it  within  the 

ciiss  of  cases  already  adverted  to,  such  as  Hughes  v,  Sayer,  and  NichoUs 

r.  Skinner.     A  third  circumstance  also  exists,  upon  which  the  courts 

DBsinly  rely, — the  circumstance  of  the  devisees  over  taking  mere  life 

ostites;  for  in  the  executory  devise  to  E.,  M.,  and  S.,  there  are  no  words 

'^f  inheritance.     Upon  these  grounds,  separately  and  together,  the  court 

Ltid  the  limitation  over  in  Roe  v.  Jeffery  to  be  a  good  executory  devise. 

Keily ».  Fowler,  3  Bro.  P.  C.  299,  Toml  ed.,  Wilmot's  notes,  298, 
decided  in  the  House  of  Lords,  is  a  case  by  itself,  and  so  very  peculiar 
ID  Its  character,  that  it  cannot  form  a  rule,  or  be  ranged  under  any  of  the 
c'asses  referred  to.  It  appears  to  have  proceeded  entirely  upon  its  own 
circumstances,  and  cannot,  therefore,  be  considered  as  breaking  in  upon 
:*i5  general  rule.  The  court  there,  as  it  appears  from  the  report,  as  well 
5^  from  the  language  of  Lord  Thurlow  and  Lord  C.  J.  Wilmot,  laid  hold 
cf  all  the  circumstances,  but  most  particularly  the  circumstance  of  its 
(^ing  a  personal  trust,  the  duties  imposed  on  the  executors  strongly  im- 
;<;*iug  a  delectus  personarum:  the  very  peculiar  form  of  the  direction 
t^3t  the  property  should  return  back  to  the  executors  in  order  to  be 
d.Tided,  and  the  nature  of  the  chattels  to  be  given  to  the  daughter,  viz. 
tventy  cows  and  one  horse,  in  the  event  of  the  limitation  over  taking 
efed,  were  also  material  features  in  the  case;  and  from  all  these  cir- 
CQmsances  and  expressions  taken  together,  the  court  considered  itself 
justified  in  holding,  that  the  failure  of  issue  must  be  intended  to  be  con- 
fined to  the  period  of  the  life  of  the  first  taker.  This  is  the  mode  in 
vhichMr.  Fearne  understood  and  explained  that  decision;  although  it 
Ktna  not  to  have  been  satisfactory  to  Lord  Thurlow,  who,  in  after- 
v&rds  commenting  upon  the  case  in  Bigge  v.  Bensley,  1  Bro.  C.  C.  187. 
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k  reported  to  have  said,  <<IC  would  be  better  sense  to  say,  that 
in  Eeily  v.  Fowler  there  was  no  rule  of  construction  than  Mr.  Feane's 
rule.''  Another  version  of  Lord  Tburlow's  dictum  is,  however,  extant, 
at  which  Mr.  Fearne  had  no  occasion  to  take  offence,  and  which  repre- 
sents  his  lordship  as  having  only  said,  <<  There  is  no  other  rale  than  Mr. 
Fearne's."  But  Mr.  Fearne  appears  not  to  have  seen  the  latter  vemoo, 
and  the  fancied  disapprobation  of  Lord  Thurlow  drew  from  him,  in  the 
last  edition  of  his  treatise,  an  additional  passage,  in  which  be  vindicates 
the  reasoning  he  had  previously  adopted. 

With  respect  to  Blackborn  v.  Edgley,  1  P.  Wms.  600, 1  oaay  observe 
that  it  seems  to  have  little  or  no  bearing  on  the  case  before  the  coart; 
the  question  in  discussion  there  relating  to  a  proposition  now  thoroughly 
established,  that  it  makes  no  difference  whatever  whether  the  words 
give  an  express  estate  tail,  or  an  estate  tail  by  implication. 

Upon  a  review  of  all  the  cases,  I  am  satisfied  that  no  authority  can 
be  found  for  going  beyond  the  devise  itself,  taking  all  its  parts  together. 
I  will  not  be  stopped  by  a  colon  or  a  period:  if  the  next  succeeding  sen- 
tence is  manifestly  a  substantial  part  of  the  bequest,  I  shall  treat  it  like 
an  act  of  parliament,  which  has  no  stops,  and  read  it  as  a  part  of  the 
bequest;  but  I  will  not  go  into  another  branch  of  the  will  for  the  purpose 
of  showing  a  general  intention.  Of  what  use  is  it  to  look  at  intention  in 
these  cases?  Did  any  man  ever  make  a  will  in  which  he  wished  that 
an  executory  devise  should  fail?  The  very  making  of  this  will  sbovrs 
the  contrary.  In  Burford  v.  Lee,  2  FreeoL  210,  the  testator  no  doabt 
intended,  and  was  desirous,  that  the  estate  should  upon  certain  events 
go  to  the  devisee  over.  His  intention  that  the  ulterior  limitation  should 
take  effect  was  just  as  plain  as  if  he  had  used  the  words  ^  living  at  the 
time  of  the  first  taker's  death:"  but  a  limitation  after  the  failure  of  issue 
generally  is  an  intent  not  sanctioned  by  the  law:  it  would  tend,  were  it 
effectuated,  to  create  a  perpetuity  by  suspending  the  vesting  of  the  uit^ 
rior  estate  for  a  period  exceeding  lives  in  being,  and  twenty-one  years 
further;  and  for  that  reason,  and  not  with  reference  to  intention,  it  is  not 
permitted. 

I  have  stated  that  the  court  is  bound  to  look  to  the  particular  defise, 
and  not  to  travel  out  of  it  in  order  to  find  circumstances  for  restricting 
the  generality  of  the  terms  in  which  the  executory  gift  over  is  limited 
The  testator  has  here  said  that  in  case  of  Caroline's  death  without  law- 
ful issue,  he  then  wills  the  money  to  be  divided  so  and  so,  and  relianee 
is  placed  upon  the  word  <*  then."  But  in  Beauclerk  v.  Dormer,  2  Atk- 
308,  it  is  expressly  laid  down  by  LK)rd  Hardwicke  that  though  the  word 
^Uhen"  in  the  grammatical  sense  is  an  adverb  of  time,  yet  in  limitatioos 
of  estates  and  framing  contingencies  it  is  a  word  of  reference,  and  relates 
to  the  determination  of  the  first  limitation  in  the  estate,  when  the  con- 
tingency arises.  Used  in  this  way,  **  then"  is  a  particle  of  inference 
connecting  the  consequence  with  the  premises,  and  meaning  ^'iQ  ^^^^ 
event"  or  "  if  that  happens."  It  is  therefore  a  word  of  reasoning  ralh«r 
than  of  time,  and  it  is  so  to  be  understood  here.  In  Jee  v.  Audley)  ^ 
Cox,  324,  where  some  stress  was  laid  upon  the  word  <<  then,"  the  ex- 
pression was  applied  in  a  very  different  way;  for  the  property  was 
directed  to  be  equally  divided  among  the  children  of  C.  ^<  then  ^^f^^^^ 
and  this  accordingly  brings  me  to  the  latter  clause  here,  in  which  ti^ 
fund  in  the  specified  event  is  directed  to  be  divided  between  the  testatorj 
nephews  and  nieces  who  may  be  living  <^  at  the  time."    Now  I  do  not 
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Qk  the  expression  **  at  the  time"  carries  the  case  further  than  the  word 

"'-•cQ/'underetanding  that  word  iitilfs' grammatical  sense  as  referring 

'  3Dd  marking  time.    The  question  strfl  remains  behind,  at  what  time? 

>  ti  <<at  the  time  of  the  death  (in  whatever  Q<ent  it  happens)  of  the  first 

aker?"  or  is  it  not  rather  «  at  the  time  of-'tRe^-d^ath  of  the  first  taker 

v:thoQt  iBSQe?''    I  sa7  that  upon  the  autbontie^  r^js  to  be  taken  to  be 

•*at  the  lime  of  the  death  without  issue."    "  At  the' rfme"  is  of  itself  an 

':l.pucal  phrase  which  recognises  something  to 'he^titiderstood;  and 

vbete  there  is  an  obvious  ellipsis,  the  sub4ntelkctum  fiw^  be  collected 

'om  what  occurs  before:  here  the  antecedent  is  *^  dying  ij^itbdjit  issue. 

^  ibatisto  be  construed  '*  dying  without  issue  at  the  time  of>FfB'*(}^thy 

^  expression  ^  at  the  time"  in  the  subsequent  clause  may  meacr*?*hvi|)g 

u  the  time  of  the  death:"  but  it  is  unnecessary  to  import  the^e  falter 

vordt,\be  meaning  of  the  first  limitation  having  been  already  ascpN- 

l^nedrtbout  supplying  them.    If,  on  the  other  hand,  the  dying  withoirt 

fisneitftbe  a  dying  without  issue  generally,  then,  by  a  parity  of  rea-' 

^QQ^i Ik  words  «<at  the  time"  in  the  subsequent  clause  must  refer  to 

the  foniiu  dying  without  issue"  generally,  and  the  question  is  imme- 

daidTtaermined  the  other  way.    It  is,  therefore,  impossible,  according 

ro  any  iir  principle  of  construction,  to  carry  the  case  further  upon  the 

«preaion«at  the  time"  than  upon  the  word  "  then?'  used  as  an  adverb 

e.  time.  The  question  then  resolves  itself  into  this — ought  that  ex- 

crasioo  to  be  construed  as  referring  to  the  time  of  the  decease,  or  to  the 

iM  of  the  failure  of  issue?  and  that  again  brings  us  round  to  the  point 

'^Mtt  vhidiihe  inquiry  originally  set  out,  that  is  to  say,  to  the  consiruc- 

aon  lobe  pot  on  the  clause  of  gift  itself.    Indeed  it  is  only  by  apetitio 

pnjwjpiV,  or  something  very  like  it,  that  the  least  shadow  of  argument 

can  befonpded  on  the  expression  "  living  at  the  time,"  and  that  only  by 

M^rtiDg  it  into  the  clause  from  a  subsequent  part  of  the  will. 

^^  if  Caroline  marries-^I  pass  over  some  intermediate  gifts,  which 

^  immaterial— « if  she  marries,  it  must  be  with  their  consent,  and  the 

property  to  be  solely  settled  upon  herself  and  children,  and  in  no  way 

™Sed  or  alienated."    Assuming  this  to  be  equivalent  to  a  direction 

?*!*« property  shall  be  settled  for  her  separate  use,  and  afterwards 

"'f  ^children,  I  do  not  find  that  it  alters  the  case.  The  testator  is  con- 

U^DpladngaDd  providing  for  the  event  of  his  daughter's  marriage.    In 

"Jat  ereot  he  requires  the  fund,  to  be  settled  upon  her  and  the  children 

n  tbeiBarriage,  to  be  for  her  sole  nse,  so  as  to  exclude  the  debts,  en- 

?*pnjen(s,  and  control  of  the  husband  during  coverture;  and  subject  to 

^^  interest,  in  case  she  comes  under  marital  authority,  it  is  to  be  settled 

]|P^  |he  children.    But  there  still  remains  one  case  unprovided  for,  as 

"  '"'*  the  question  would  be, — what  was  to  take  place,  not  in  the 

'J^Dt  of  her  marriage  and  having  no  issue,  (for  the  settlement  would 

^^^  for  that,)  but  in  the  event  of  her  not  marrying?  and  that  brings 

?J^^  to  the  other  point,  and  leaves  the  case  exactly  where  it  stood 

"» consider  next  the  effect  of  the  bequests  to  other  persons:  for  in- 
7j*J."to  Charlotte  Ann  Harding,  my  niece,  daughter  of  my  late  bro- 
j^r  Francis,  the  sum  of  3000/.,  but  in  case  of  her  death  without  issue 
y  30ooi  Id  revert  back,  and  to  be  divided  betwixt  my  nephews  and 
*>Ece8  who  then  may  be  living."  The  expressions  here  by  no  means 
^  op  to  those  which  are  to  be  found  in  Keily  v.  Fowler,  3  Bro.  P.  C. 
*'9JoinLed.,  where  the  subject  of  the  gift  was  to  return  back  to  those 

10* 
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identical  per90fue  deketWj  the  ez^aton,  and  was  to  be  actually  pro- 
videdy  in  terms  clearly  contempiitting  and  expressing  a  desire  that  it 
should  revert  to  them  personiUIy: ' '  That,  however,  is  not  the  considera- 
tion now;  nor  am  I  at  libfsrlj/^loimport  it  into  the  present  question;  for 
if  the  construction  w^tJ-rVspect  to  the  limitation  over,  in  the  event  of 
Charlotte's  death  wit^oilt  issue,  had  been  clearly  the  other  way— if  that 
had  been  a  good  Jinut^tion  to  the  nephews  and  nieces,  it  would  ha?e 
been  so  in  conseguknce  of  the  difference  in  the  words  used.  If  a  man 
uses  one  for4[)a  of  Jexpression  in  one  part  of  his  will,  and  a  different  form 
in  anothpc,^  the  ordinary  rules  of  construction  would  incline  me  to  be- 
lieve tt^^mliad  a  different  meaning  in  the  two  cases.  But,  be  that  as 
it  mayyit-i^  a  consideration  into  which  I  cannot  enter;  for  it  has  noihiog 
toVla.wrth  the  bequest  which  I  am  now  called  upon  to  construe. 
.  **.':•  A^^o  read  through  the  rest  of  this  will,  but  it  is  quite  dear  that  do- 
.;>  thing  turns  upon  any  other  part  of  it;  and  my  opinion  upon  the  whole 
''is,  that  the  gift  over  to  the  nephews  and  nieces  is  void  as  an  executory 
bequest,  and  that  the  absolute  interest  in  the  fund  vests  in  Caroline,  the 
first  taker.  * 

It  is  said  she  was  a  natural  daughter;  but  I  cannot  perceive  how  that 
circumstance  should  at  all  affect  the  question  of  construction,  upon  whicb, 
as  I  have  already  observed,  considerations  of  probable  intention  have  do 
bearing  whatever.  Of  course  the  testator  never  wished  or  intended  that 
the  crown  should  take;  it  is  clear  he  would  have  wished  to  prevent  the 
crown  from  taking  in  the  event  of  Caroline  dying,  and  for  that  purpose, 
to  enable  her  to  dispose  by  will  of  the  personal  estate;  and  she  has  ac- 
cordingly made  a  will  which  defeats  the  rights  of  the  crown.  Never- 
theless, whatever  might  have  been  his  acts,  and  whatever  his  btent,  if 
that  circumstance  had  been  present  to  his  mind,  it  is  clear  it  cannot  now 
be  taken  into  account,  for  it  is  a  fact  which  is  entirely  independent  of 
the  will. 

Mere  presumption  of  intention,  drawn  from  extrinsic  circumstances, 
unless  some  expression  of  the  intention  be  found  in  the  instrument  itself, 
is  of  no  value;  and,  beyond  mere  presumption,  there  is  nothing  here 
which  can  control  the  legal  effect  of  the  clause  constituting  the  substance 
of  a  gift  to  Caroline.  Whatever  expressions  may  occur  in  other  parts 
of  the  will,  inconsistent  with  and  independent  of  that  particular  gifM 
strongly  incline  to  think  that  the  court  is  not  entitled  to  pay  regard  to 
them:  but  I  wish  it  to  be  understood  that,  even  if  I  were  at  liberty  to 
Kange  over  the  whole  instrument,  no  such  indications  of  intention  are  to 
be  found.  Nor  have  I  been  able  to  discover  any  cases,  either  at  law  or 
in  equity,  in  which  the  court  has  gone  out  of  the  devise  itself.  Ify  hov- 
ever,  any  such  cases  exist,  they  would  not  have  the  slightest  bearing 
upon  the  decision  of  this  particular  question,  though  they  might  break 
in  upon  the  general  rule  to  be  gathered  from  the  authorities,  that  in 
giving  a  construction  upon  the  bequest  the  court  is  to  confine  itself  to 
the  words  which  constitute  and  contain  the  body  of  the  gift. 

For  these  reasons  the  decision  of  His  Honour  must  be  afl^med;  but  tt 
is  not  a  case  for  costs. 

This  case  was  afterwards  carried  by  appeal  to  the  House  of  I^^^j 
under  the  name  of  Candy  v.  Campbell;  where  the  judgment  of  the  Loid 
Chancellor  was  affirmed  on  the  19th  day  of  June^  1§34. 
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WVne  i»I  and  peTSonal  estates  are  given  together  for  life,  and  so  limited  over  that  a 
rbiM  of  the  tenant  for  life  woald  take  a  vested  interest  in  the  real  estate  at  its  birth* 
aoi  io  the  personal  estate  at  twenty-one,  being  a  son,  or  at  twenty-one  or  marriage* 
Visg  a  dsagfater,  and  there  is  a  gift  over  in  the  event  of  the  tenant  for  life  dying 
vdhcnt  issae,  it  is  to  l>e  intended  a  dying  without  soch  issue  as  would  take  by 
(cm  of  the  prior  limitations. 

i  testtrix,  after  l>eqQeathing  divers  annuities  and  legacies,  and  amongst  others,  a 

nm  of  itoek  to  M.  M.  to  vest  at  twenty-one  or  marriage,  devised  and  bequeathed 

t^cttbdia  plantation,  and  all  the  residue  of  her  money  in  the  funds,  after  pay- 

BBt  of  tke  annuities  and  legacies  thereinbefore  bequeathed,  and  also  her  plate* 

boob,  and  certain  portraits,  to  £•  6.  T.  and  M.  T.  for  their  lives  equally,  and  after 

t^  ieath  of  either,  the  whole  to  the  survivor  for  life,  and  after  the  decease  of  the 

fsrTJTar,  then  unto  the  children  of  M.  T.  as  she  should  by  deed  or  will  appoint; 

sad  ia  default  of  appointment,  then  the  plantation,  and  the  residue  of  the  money 

Ji  the  fdnda  to  be  equally  divided  among  the  said  children  and  their  heirs;  and  if 

kt  COB  child,  the  whole  to  such  child  and  his  or  her  heirs,  the  funded  property  to  be 

ZB  islezest  vested  in  them,  being  sons,  at  twenty-one,  and  being  daughters,  at  twenty- 

OK  or  nmriage;  bat  in  case  M.  T.  should  die  without  issue  of  her  body  lawfully 

t)e9ottea,  the  testatrix  devised  the  plantation  equally  among  all  the  children  of  km 

W.  and  their  heirs;  and  she  bequeathed  her  said  residue  of  her  money  in  the  fundst 

ud  all  her  said  plate,  books,  and  portraits  unto  J.  M.  for  life,  and  after  his  decease 

to  his  eldest  son  for  ever.    All  the  rest  and  residue  of  her  estate  and  effects  the 

totatriz  gave  and  bequeathed  unto  E.  6.  T.  and  M.  T.  absolutely.    M.  T.  having 

earrivsd  B.  G.  T.,  and  died  without  having  been  married;  //  vom  Htld^ 

Tlat  L  M.  took  a  life  interest  in  the  funded  property; 

TV^  ].  M.  took  no  interest  in  the  plate,  books,  and  portraits,  the  limitation  over  of 
thoae  articlee  being  too  remote; 

That  ifee  stock  legacy  to  M.  M.,  which  had  lapsed  by  her  death  under  age  and  unmar- 
ried, passed  onder  the  residuary  bequest  of  the  funded  property,  for  the  benefit  of 
i.  M ^  and  did  not  sink  into  the  general  residue. 

ScQs.— Joae  33;  July  5, 8, 19,  1831.    L.  C Dec.  20,  21, 1831;  March  10, 1832. 

MARTHA  TAYLOR,  spinster^  being  seised  in  fee  of  an  interest  ia 
1  moiety  of  the  Lysons  Plantation,  in  the  island  of  Jamaica^  with  tha 
slares  and  stock  thereupon,  and  being  also  possessed  of  a  large  personal 
^ate,  by  her  will,  which  was  duly  executed  and  attested,  after  giving 
livers  q>ecific  l^acies  to  her  mother  Dame  Elizabeth  Goodia  Taylor, 
Ler  sisters  Anna  Susanna  Watson  Taylor  and  Maria  Taylor,  and  to 
other  persons,  gave  and  bequeathed  as  follows: — ^^  Also  I  give  and  be- 
queath the  sum  of  5000/.  sterling  to  my  mother,  the  said  Elizabeth 
Goodin  Taylor,  and  a  like  sum  of  5000/.  to  my  sister  the  said  Maria 
Taylor;  and  I  give  and  bequeath  the  sum  of  500/.  to  the  said  Anna 
Sosanna  Watson  Taylor,  to  be  laid  out  in  some  remembrance  of  me.  1 
aiso  give  and  bequeath  the  sum  of  1000/.  to  Simon  Watsop  Taylor, 
e'iesi  son  of  my  said  sister  Anna  Susanaa  Watspn  Taylor,  to  purcbaM  a 
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piece  of  plate  in  remembrance  of  his  late  uncle  and  godfather,  my  dear 
brother.  I  also  give  the  sum  of  50/.  a  piece  to  my  uncle  Neil  Malcolm  and 
to  hip  wife  Mary  Ann  Malcolm,  to  be  laid  out  in  remembrance  of  me,  as  a 
trifling  mark  of  my  esteem;  and  to  each  of  their  four  children,  namely, 
Neil  Malcolm,  Elizabeth  Mary  Malcolm,  Mary  Malcolm,  and  David 
Orme  Cuthbert  Malcolm,  I  give  the  sum  of  20/.  to  purchase  some  small 
remembrance  of  me:  and  I  give  and  bequeath  to  their  third  son,  and  my 
brother's  godson,  John  Malcolm,  the  sum  of  3000/.  for  his  own  absolute 
use  and  benefit,  to  be  paid  to  and  be  an  interest  vested  in  hitn  on  his 
attaining  his  age  of  twenty-one  years,  and  to  be  accumulated  for  him  in 
the  meantime  at  compound  interest.    I  also  give  and  bequeath  to  Mary 
Ann  Martha  Malcolm,  third  daughter  of  the  said  Neil  and  Mary  Mal- 
colm, the  sum  of  2000/.  for  her  own  use  and  benefit,  to  be  paid  to  and 
be  an  interest  vested  in  her  on  her  attaining  the  age  of  twenty-one  years 
or  being  married,  whichever  shall  first  happen,  and  in  the  meantime  to 
be  accumulated  for  her  at  compound  niterest.''    The  testatrix  then 
gave  a  number  of  pecuniary  legacies  to  some  of  her  more  distant  rela- 
tives and  connections,  and  to  servants,  and  continued  thus: — ^  And  I 
give,  devise,  and  bequeath  my  share  or  portion,  right  and  interest  of  and 
in  the  moiety  of  Lysons  Plantation  or  estate  in  the  island  of  Jamaica, 
and  the  slaves,  cattle,  and  stock  thereupon  and  thereunto  belonging,  and 
also  all  the  residue  and  remainder  of  my  money  in  the  funds,  after  pay- 
ment of  the  annuities  and  legacies  hereinbefore  bequeathed,  and  also  all 
my  plate,  books,  and  the  portraits  of  my  father,  brother,  and  uncle  Si- 
mon Taylor,  unto  and  to  the  use  of  the  said  E.  G.  Taylor  and  Maria 
Taylor,  and  their  respective  assigns  for  the  terms  of  their  natural  lives, 
share  and  share  alike,  and  after  the  death  of  either  of  them  then  unto 
the  survivor  of  them  and  her  assigns  for  her  life:  and  I  will  and  direct 
that  the  estate,  share,  and  proportion  of  the  said  Maria  Taylor  shall  be 
for  her  own  sole  use  and  benefit,  separate  and  apart  from  any  husband 
she  may  hereafter  marry ;  and  her  receipts  alone  to  be  sufficient  dis- 
charges for  the  produce,  profits,  interest,  or  dividends  thereof;  and  after 
the  decease  of  the  survivor  of  them,  the  said  E.  G.  Taylor  and  Maria 
Taylor,  unto  such  of  the  children  of  the  said  Maria  Taylor  as  she  shall 
by  any  deed  in  her  lifetime,  or  by  her  last  will  and  testament  duly  exe- 
cuted and  attested  in  the  presence  of  three  or  more  witnesses,  direct  or 
appoint;  and  in  default  of  such  direction  or  appointment,  and  as  far  as 
the  same  shall  not  extend,  then  I  will  and  direct  that  my  said  share  or 
portion  of  the  moiety  of  Lysons  Estate  and  the  said  residue  of  my  mo- 
ney in  the  funds  shall  be  equally  divided  between  and  among  the  said 
children,  share  and  share  alike,  their  heirs  and  assigns,  and  if  but  one 
such  child,  then  the  whole  to  such  one  child,  his  or  her  heirs  and  assigns; 
the  funded  property  to  be  an  interest  vested  in  and  paid  to  them  or  the 
survivors  or  survivor,  being  sons,  at  twenty-one,  and  being  daughters, 
at  twenty-one  or  marriage:  and  in  case  the  said  Maria  Taylor  shall  die 
without  issue  of  her  body  lawfully  begotten,  then  I  give,  devise,  and 
bequeath,  after  the  decease  of  the  survivor  of  them,  the  said  E.  G.  1  ay- 
lor  and  Maria  Taylor,  my  said  portion  of  the  moiety  of  the  Lysons 
Estate  unto  and  among  all  and  every  the  children  of  the  said  Anna 
Susanna  Watson  Taylor  and  to  their  heirs  and  assigns,  equally  to  be  di- 
vided between  them,  share  and  share  alike;  and  in  case  the  said  Maria 
Taylor  shall  die  without  issue  as  aforesaid,  I  then  give  and  bequeath 
(after  the  death  of  the  said  E.  G.  Taylor  and  Maria  Taylor)  the  said 
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'tnine  of  my  money  in  the  funds,  and  all  my  said  plate,  books,  and 

^>rtraits  of  my  father,  brother,  and  uncle,  unto  the  said  John  Malcolm 

yA  his  aaaigDS  for  his  life;  and  after  his  decease,  I  give  and  beqneath 

'  ie  same  to  his  eldest  son  for  ever.    But  in  case  the  said  John  Malcolm 

M.aJ  die  nnder  age  and  without  issup,  I  then  give  and  bequeath  the 

slid  residae  of  my  said  money  in  the  funds,  plate,  books,  and  portraits 

*..to  the  said  Mary  Ann  Martha  Malcolm  absolutely:  but  the  said  plate, 

Nx)ks,  and  portraits  shall  after  her  decease  go  to  her  eldest  and  other 

v)a$  or  cbildrea  in  succession,  so  far  as  the  rules  of  law  and  equity  will 

^^nait,  by  way  or  in  nature  of  heirlooms;  yet  nevertheless  so  that  the 

nme  ^U  not  vest  absolutely  in  any  person  or  persons,  until  he,  she,  or 

:hey  respectively  shall  attain  or  have  attained  the  age  of  twenty-ona 

years,  or  dying  under  that  age,  shall  leave  issue  of  his,  her,  or  their  body 

-.•r  reFpecdve  bodies.    And  all  the  rest,  residue,  and  remainder  of  my 

estate  and  effects,  real,  personal,  and  mixed,  I  give,  devise,  and  bequeath 

unio  the  said  Elizabeth  Goodin  Taylor  and  Maria  Taylor,  their  heirs, 

cxecatois,  administrators,  and  assigns,  equally  to  be  divided  between 

theoitdMire  and  share  alike:  and  I  nominate,  constitute,  and  appoint  the 

said  £  6.  Taylor  and  Maria  Taylor  joint  executrixes  of  this  my  lasl 

will  sad  tesument." 

The  lestalrix  died  in  the  year  1817.  Maria  Taylor  survived  Eliza- 
t<di  Goodin  Taylor,  and  died  without  having  ever  been  married. 
)bry  Ann  Martha  Malcolm  died  in  the  year  1828,  under  age,  and  uih 
simed.  The  present  bill  was  filed  by  John  Malcolm,  who  had  comQ 
•M  age,  but  had  not  married,  against  Anna  Susanna  Watson  Taylor,  and 
ner  hnsband,  Mr.  Watson  Taylor,  as  representing  the  estates  of  the  tea* 
::Lmx,and  of  Elizabeth  Goodin  Taylor,  and  Martha  Taylor,  and  againsi 
a]  other  parties  claiming  interests  under  the  will. 

The  main  question  in  the  cause  was,  whether,  in  the  events  which 
had  happened^  the  plaintiff  was  entitled  to  the  residue  of  the  testatrix's 
x»Dey  in  the  funds,  and  to  the  plate,  books  and  portraits;  and  if  he 
vas,  wfaedier  he  took  an  absolute  interest,  or  a  life  estate  only,  in  these 
tvo  several  descriptions  of  property.  For  the  plaintiff  it  was  arguedi 
ir^ai  the  word  issue  was  to  be  understood  in  a  restricted  sense,  as  mean- 
iog  ddldren;  or  that  it  was  to  be  intended  as  issue  living  at  the  death  of 
Maria  Taylor. 

The  defendant,  Mrs.  Watson  Taylor,  claimed  to  be  entitled  to  the 
property,  apon  the  ground,  that  by  the  dying  without  issue,  the  testa* 
inx  contemplated  a  general  failure  of  issue  of  Maria  Taylor,  and  thai 
the  limitation  over  to  the  plaintiff  in  that  event  was  too  remote.  The 
same  questions  were  also  raised  in  a  cross-suit  of  Taylor  v,  Malcolm, 
vhich  was  brought  on  for  hearing  together  with  the  original  suit. 

The  case  was  very  fully  argued  by  Mr.  Bickersteth,  Mr.  Miller,  and 
Mr.  Hodgkin,  for  the  plaintiff;  and  by  Mr.  Pemberton,  Mr.  Spence,  Mr. 
Preston,  Mr.  J.  B.  Parry,  and  Mr.  W.  Russell,  for  the  different  defend- 

IDtl 

Juiy  5. — The  Master  op  the  Rolls. — As  applied  to  the  real  estate, 
'M  expression  ^  dying  without  issue"  is  to  be  construed  a  dying  with- 
out having  bad  issne,  because,  as  a  child  of  Maria  Taylor  would  take  a 
rested  interest  upon  its  birth,  the  limitation  over  can  have  no  other 
object  than  to  provide  for  the  failure  of  children. 
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With  respect  to  the  funded  property,  a  child  of  Maria  Taylor  would 
not  take  a  vested  interest  at  its  birth;  nor  until,  being  a  son,  it  attained 
twenty-one,  or,  being  a  daughter,  it  attained  twenty-one  or  married; 
and  the  expression  *^  dying  without  issue"  cannot,  as  to  this  property, 
be  construed  a  dying  without  having  had  issue,  because,  although 
Maria  Taylor  had  a  child  born,  the  limitation  over  might  still  take  effect 
by  the  death  of  such  child  before  it  attained  twenty-one,  being  a  son,  or, 
being  a  daughter,  before  it  attained  twenty-one,  or  married.  Neither 
can  the  expression  be  construed  a  dying  without  issue  living  at  the 
death,  because,  although  a  child  of  Maria  Taylor  were  living  at  her 
death,  the  limitation  over  might  yet  take  effect  by  the  death  of  the  child 
before  it  acquired  a  vested  interest.  The  expression  "dying  without 
issue,"  as  applied  to  the  funded  property,  must,  therefore,  either  mean 
a  dying  without  such  issue  as  would  take  by  force  of  the  prior  limita- 
tion, or  a  general  failure  of  issue.  It  is  a  reasonable  intendment,  that  a 
subsequent  limitation  is  meant  to  take  effect  upon  failure  of  the  prior 
gift,  and  is  a  substitution  in  that  event.  This  is  the  plain  intention  of 
the  testatrix  with  respect  to  the  real  estate;  and  it  is  to  be  supposed, 
where  real  and  personal  estate  are  given  together,  that  the  testatrix  had 
the  same  intention  with  respect  to  the  funded  property  and  the  real 
Estate.  The  objection  to  this  construction  is,  that  if  a  son  married  and 
died  under  twenty-one,  leaving  a  child,  such  child  would  take  nothing: 
and  I  agree  that  it  is  probable,  that  if  the  possibility  of  such  an  event 
had  occurred  to  the  testatrix  she  would  have  provided  for  it;  and  the 
inquiry  then  is,  whether  the  testatrix  used  the  words  "  dying  without 
issue''  in  order  to  provide  for  that  event,  or  whether,  that  event  not 
being  in  her  contemplation,  she  could  not  mean  to  provide  for  it« 

It  is  reasonable  to  infer,  that  if  she  had  contemplated  that  event,  she 
would  have  provided  for  it  in  express  terms  by  vesting  the  property  in 
sons  on  their  marriage,  as  she  has  done  in  the  case  of  daughters.  It  ap- 
pears to  me,  that  the  true  answer  to  the  objection  is,  that,  it  not  being 
usual  for  sons  to  marry  under  twenty-one,  the  testatrix  did  not  contem- 
plate, and  her  will  has  nof  provided  for  that  event;  but  it  being  usual  for 
daughters  to  marry  under  twenty-one,  the  testatrix  therefore  contem- 
plated and  has  provided  for  that  event.  Upon  the  whole,  therefore,  as 
to  the  funded  property,  I  am  of  opinion  that  I  shall  best  advance  the  ex- 
pressed intention  of  the  testatrix  by  holding  the  limitation  over  to  mean, 
not  a  general  failure  of  issue,  but  a  failure  of  the  children  for  whom  the 
prior  gift  was  intended. 

With  respect  to  the  plate,  books,  and  portraits,  it  is  manifestly  a  gift 
to  Maria  Taylor  for  life,  with  a  remainder  over  on  her  dying  without 
issue;  and  there  is  no  intermediate  gift.  This  is  either  too  remote  as 
meaning  an  indefinite  failure  of  issue,  or  is  an  estate  tail  by  implication 
in  Maria  Taylor;  and  in  either  case,  the  plate,  books,  &c.  belong  to 
Mrs.  Watson  Taylor. 

July  8, 19. — The  cause  having  stood  over  to  a  subsequent  day,  in 
order  to  be  further  discussed  upon  other  points,  a  subordinate  question 
then  raised  and  argued  was,  whether  the  stock  legacy  of  2000/.,  which 
had  lapsed  by  the  death  of  Mary  Ann  Martha  Malcolm  under  age  and 
unmarried,  passed  to  the  plaintiff  under  the  residuary  bequest  of  the 
testatrix's  money  in  the  funds,  or  formed  part  of  the  general  residue  of 
her  property,  belonging  therefore  to  her  residuary  legatees. 
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His  Honoar  said  that  in  his  opinion  the  stock  in  question  was  given  to 
Mary  Ann  Martha  Malcolm  as  a  charge  upon  the  residue  of  the  tes- 
itrix's  money  in  the  funds;  and  that  being  the  case,  inasmuch  as  the 
T-g^icy  had  lapsed  by  the  death  of  the  legatee  under  age  and  unmarried, 
.:  most  be  held  to  pass  under  the  gift  of  that  residue  to  the  plaintiff. 

By  the  decree  it  was,  among  other  things,  declared,  that  according  to 
;be  true  constniction  of  the  will  of  the  testatrix,  the  plaintiff,  John  Mal- 
nsn,  upon  the  death  of  Maria  Taylor,  became  entitled  for  bis  life  to  all 
ht  residae  and  remainder  of  the  testatrix's  money  in  the  funds  after 
pivmeni  of  the  legacies  and  annuities  thereby  bequeathed;  and  that 
y\±  legacies  and  annuities  were  exclusively  charged  on  the  money  in 
the  funds  in  exoneration  of  the  testatrix's  personal  estate;  and  that  the 
f bte,  bookSy  and  portraits  therein  mentioned,  became  and  were  the  ab- 
»late  property  of  the  said  Maria  Taylor,  and  that  the  same  now  be- 
ioaged  to  the  defendants,  her  legal  personal  representatives;  and  that 
>>7  \he  death  of  Mary  Ann  Martha  Malcolm  under  age  and  without 

ha^iog  been  married,  the  legacy  of  2000/.,  bequeathed  to  her  by  the 

&id  viR,  lapsed  for  the  benefit  of  the  legatee  of  the  residue  of  the  said 

test&mx^  money  in  the  funds,  &c. 

Dtc  20,  21. — The  plaintiff  and  the  defendants  presented  cross  peti- 
doos  of  appeal  against  His  Honour's  decree. 

Sir  E.  Sogden,  Mr.  Knight,  Mr.  Miller,  and  Mr.  Hodgkin,  for  the 
f'^intiff  John  Malcolm. 

The  main  question  is,  whether  in  the  event  that  has  happened  of 
Maria  Taylor  dying  after  her  mother,  and  without  having  had  children, 
:rje  bequest  of  the  funded  property,  and  of  the  plate,  books,  and  portraits 
to  John  Malcolm  is  effectual.  With  reference  to  the  money  in  the 
faods,  that  question  must  depend  on  the  answer  to  another,  whether  the 
w(Hds  iotrodacing  the  gift  over  are  such  as  to  render  the  ulterior  limita- 
:ion  over  too  remote.  The  testatrix  gives  her  West  India  estate  and 
trie  lesidne  of  her  money  in  the  funds  to  the  children  of  Maria  Taylor, 
as  she  shall  appoint;  children  and  they  alone  being  the  objects  of  her 
bouncy.  She  next  provides  for  the  case  of  there  being  no  appointment, 
upon  which,  as  to  the  land,  no  doubt  can  arise;  for  the  only  term  used 
is  children,  and  under  the  language  of  the  clause,  children,  had  they 
oooie  ioto  essCf  would  have  taken  a  fee-simple  at  the  moment  of  their 
iirth.  With  respect  to  the  stock,  the  provision  (though  for  the  purpose 
^f  effecting  precisely  the  same  intention)  was  necessarily  different,  in 
s)Dsequence  of  the  different  nature  of  the  subject-matter.  The  direction 
^ere  is,  that  the  property  shall  not  become  vested  in  the  children,  un- 
^  if  sons,  they  attain  twenty-one,  or  if  daughters,  they  attain  that  age 
or  marry.  When  the  testatrix  directs,  that  in  case  Maria  Taylor  shall 
is  witbont  issue  of  her  body  lawfully  begotten  the  West  India  planta* 
U)n  Aall  go  among  the  children  of  Mrs.  Watson  Taylor,  she  can  have 
but  one  intelligible  meaning,  viz.  that  in  case  Maria  Taylor  dies  without 
the  issue  provided  for  by  the  preceding  limitation,  in  other  words,  with- 
out having  bad  children  (in  whom,  under  the  words  of  the  prior  devise, 
a  fee-simple  in  the  plantation  would  have  vested  at  their  birth),  then, 
nd  then  only,  the  subsequent  and  alternative  limitation  to  the  family  of 
Mrs.  Watson  Taylor  shall  have  effect.    The  testatrix  never  looked  be- 
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fdnd  the  first  line  of  devisees.  If  that  line  did  not  come  into  esf^,  she 
nominated  another  to  take  in  their  stead;  but  as  the  two  were  not  to 
take  successiveljr,  she  has  used  no  expression  importing  deTolntion  or 
descent.  The  children  of  Maria  Taylor,  if  they  took  at  all,  were  to 
take  absolutely;  if  their  interest  never  arose,  the  property  was  to  go 
over,  not  by  way  of  succession,  but  substitution,  to  other  parties.    To 


Tayl( 

bequeath,  after  the  death  of  E.  G.  Taylor  and  Maria  Taylor  (taking  it 
for  granted  that  the  event  would  happen,  if  at  all,  upon  the  death  of 
those  two  ladies),  the  said  residue  of  my  money  in  the  fauds,  &c  unto 
the  said  John  Malcolm.'*  Plainly  the  words  «  without  issue  as  afore- 
said" can  only  refer  (as  in  the  case  of  the  real  estate)  to  such  issue  as 
would,  under  the  prior  or  aforesaid  limitations,  take  the  money  in  the 
funds,  and  the  death  spoken  of  must  be  a  death  without  children  attaio* 
ing  twenty-one,  if  sons,  or  attaining  twenty-one  or  being  married,  if 
daughters. 

The  intention,  as  to  the  real  estate  and  the  stock,  must  have  been 
exactly  the  same.  The  two  were  to  go  together  to  the  same  class  of 
persons;  and  accordingly  the  effect,  though  not  the  language,  of  the  gift 
over  is  identical  in  the  two  cases;  for  after  a  limitation,  which  would 
vest  the  plantation  and  the  money  in  the  funds  in  all  the  chiklren  abso- 
lutely, the  former  at  their  birth,  and  the  latter  at  their  majority  or  mar- 
riage, the  property  in  both  is  given  over,  in  case  Maria  Taylor  shall  die 
without  issue  capable  of  taking  those  respective  descriptions  of  property. 
Such  as  applied  to  the  money  in  the  funds,  is  the  natural  and  only 
rational  construction  of  the  words  ^  issue  as  aforesaid;"  that  is,  issue 
before  designated  as  the  objects  to  take  an  absolute  and  vested  interest 
in  the  subject-matter  of  the  bequest.  The  words  «  as  aforesaid"  are  in 
this  view  most  significant;  for,  literally  construed,  they  impose  an  express 
restriction  on  the  generality  of  the  death  without  issue,  on  which  the 
ulterior  limitation  depends,  of  necessity  confining  it  to  the  failure  of  that 
class  of  issue  to  whom,  in  the  prior  clause,  the  money  in  the  funds  bad 
been  bequeathed.  In  the  devise  over  of  the  real  estate  those  words  are 
wanting,  because,  the  first  devise  being  to  children  in  fee,  they  are  un- 
necessary; whereas,  in  the  bequest  of  the  money  in  the  funds,  which  ^^ 
only  to  vest  in  children  on  a  specified  event,  they  were  indispensable, 
and  were  purposely  introduced  in  order  to  keep  the  two  species  of  pro- 
perty together  and  in  the  same  course  of  devolution. 

Even  if  the  words  <<  as  aforesaid*'  had  been  omitted,  the  death  of 
Maria  Taylor  without  issue  must, consistently  with  the  authorities,  have 
been  construed  a  death  without  such  issue.  By  reading  the  words  liter- 
ally, all  the  subsequent  limitations  would  be  destroyed:  a  whole  class  or 
legatees  for  whom  the  testatrix  meant  to  provide  would  be  disappointed; 
while  another  class,  for  whom  certainly  she  had  no  such  intentioD/ 
namely,  children  who  died  under  twenty-one  and  unmarried,  would  be 
let  in.  The  expression  "  death  without  issue,*'  occurring  as  it  does  here, 
would,  as  applied  to  real  estate,  unquestionably  import  a  failure  of  cbii* 
dren  and  not  of  issue  generally;  nor  can  any  case  be  produced  in  which, 
after  a  gift  which  would  carry  a  fee  simple  to  children,  the  devise  has  been 
afterwards  cut  down  to  an  estate  tail  upon  the  effect  of  the  word  << issue. 
In  Doe  V.  Perryn,  S  T.  R.  484^  which  was  afterwards  confirmed  io  B^^ 
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r  Marquis  of  Stafford,  7  East,  521,  the  words  <^  ia  default  of  sach  issue,'' 
•  owing  a  devise  to  children  and  their  heirs,  were  held  to  be  equivalent 
v>^in  default  of  such  children;''  and  the  same  principle  had  been  pre* 
Tioasif  recognized  in  Ginger  v.  White,  Willes,  348,  and  in  Goodright  v* 
Dunlmm,  Dougl.  264.  The  rule  is  equally  applicable  to  limitations  of 
fersonal  as  of  real  estate,  where  the  intention  manifestly  requires,  and 
the  woffds^  as  here,  are  without  violence  susceptible  of  such  a  construc- 
uoQ.  Doe  V.  Lyde,  1  T.  R.  593;  Blackborn  v.  Edgley,  1  P.  Wms.  600; 
Maddox  9.  Staines,  2  P.  Wms.  421;  Sheffield  v.  Lord  Orrery,  3  Atk.  283; 
Wilkiosoti  9.  South,  7  T.  R.  555;  Salkeld  v.  Vernon,  1  Eden,  64,  a  case 
on  ail  fours  with  the  present;  Vandergucht  v.  Blake,  2  Ves.  jun.  534; 
HocUey  r.  Mawbey,  I  Ves.  143;  3  Bro.  C.  C.  82;  Bell  v.  Phyn,  7  Ves. 
453;  Morse  v.  Lord  Ormonde,  5  Mad.  99;  1  Russ.  382;  Murray  v.  Ad* 
denbrook,  4  Kuss.  407,  (3  Cond.  Cha^  Rep.  729.) 

EiBctly  Che  same  reasoning  applies  to  the  bequest  of  the  books,  plate, 
tad  fottfaics.  His  Honour,  indeed,  considered  that  as  to  them  the  gift 
over  to  te  plaintiff  was  void  for  remoteness.  In  deciding  upon  the  be*- 
queitef  the  funded  property,  he  confined  the  default  of  issue  of  Maria 
Taylor,  as  if  it  had  been  in  default  of  such  issue,  on  the  ground  that  that 
properry  in  the  preceding  part  of  the  will  was  given  expressly  to  the 
cbMren  in  certain  events;  but  that  as  the  will  contained  no  direct  gift  of 
ibe  plate,  books,  &c.  it  supplied  nothing  upon  which  as  to  them  the 
dmob  of  issue  oould  be  referred  for  the  purpose  of  being  restricted* 
This  aigoment  admits  of  an  easy  answer.  There  is  but  one  set  of  words 
jDtrodactng  the  gift  over,  both  of  the  funded  property  and  of  the  plate 
Uii  books,  and  equally  refcT'able  to  both.  How,  then,  is  it  possible  to 
lieay  to  the  same  words  the  same  construction  with  reference  to  one  and 
the  sime  subject-matter;  for  though  the  descriptions  of  property  are  two. 
tbey  form  the  subject  of  but  one  gift?  The  distinction  first  introducea 
ia  Forth  v.  Chapman,  1  P.  Wms.  663,  that  the  words  'leaving  issue" 
^U,  in  a  will,  have  a  different  operation,  according  as  they  apply  to 
real  or  personal  estate,  is  the  exception,  Tiot  the  rule;  and,  besides,  it 
can  have  no  application  to  a  case  where  all  the  property  disposed  of  is 
itnctly  of  the  same  nature.  The  bequest  of  the  funded  property  enabled 
as  to  pot  a  restricted  construction  on  the  expression  <^  without  issue  as 
afonaaH*'  in  the  first  part  of  the  gift,  and  justifies,  or  rather  requires,  a 
similar  eoostmetion  in  the  latter  part  of  it,  the  words  referring  to  the 
two  being  identical,  and  the  intention  beinp;  obviously  the  same  in  both, 
in  aJl  time  cases  the  inquiry  is  not  what  is  the  subject,  but  what  is  the 
iritent;  and  the  intent  may  be  as  effectually  indicated  by  the  gift  of  a 
fiogle  bock  as  of  a  library.  His  Honour  supposed  that  there  was  no 
ntennediate  bequest  of  the  plate  and  books  to  the  children;  but  this  was 
3  mistake,  for  ttu$  testatrix  bequeaths  them  expressly  to  such  of  the  chil* 
crea  of  Muia  Taylor  as  she  shall  appoint.  The  children  were  to  take 
±em  through  the  medium  of  their  mother^i  appointment;  and  a  gift  of 
property  to  a  person,  as  another  shall  appoint,  contains  by  implication  a 
s/t  to  the  ot^ect  of  the  power;  Brown  v.  Higgs,  4  Ves.  708,  5  Ves. 
-tiS.  Besides,  the  very  circumstance  that  the  issue  were  to  take  as  the 
tmaat  for  life  should  appoint,  furnishes  a  ground,  such  as  was  held  suf* 
ficient  in  Target  v.  Oaunt,  1  P.  Wms.  432,  and  Doe  v.  Webber,  1  B. 
k  Aid.  713,  for  restricting  the  generality  of  the  expression  to  such  issue 
cdy  at  eould  have  been  objects  of  the  appointment.  It  may  be  said 
thai  two  of  the  subjects,  the  plantation  and  the  funded  property,  are 
VouXIU^ll 
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given  in  express  terms;  and  that  the  omission  of  the  plate  and  books  in- 
dicates a  different  intention  as  to  them;  and  the  argument  might  be 
plausible,  were  it  not  manifest  from  the  whole  frame  of  the  will,  that  the 
intention  must  have  been  the  same  as  to  all  the  three  species  of  property, 
and  that  it  is  merely  from  an  accidental  slip  that  the  mentioD  of  the  plate 
and  books  is  not  repeated  with  the  others. 

Assuming  that  the  limitation  over  is  valid  both  as  to  the  funded  pro- 
perty and  the  plate,  the  plaintiff  must  be  held  to  have  taken  an  absolute 
interest  in  both.    His  Honour  thought  that  as  children  of  Maria  Taylor 
were  not  to  take  vested  interests  unless  they  attained  twenty-one  or 
married,  the  testatrix  in  the  limitations  to  John  Malcolm  and  his  familsr 
contemplated  a  similar  arrangement;  and  therefore,  notwithstanding  tk 
remarkable  diversity  in  its  language,  he  read  the  latter  limitation  as  ifit 
referred  to  the  same  conditions.    It  is  manifest,  however,  that  the  gift 
over,  in  case  John  Malcolm  die  under  age  and  without  issue,  can  never 
take  effect.    John  Malcolm  is  now  of  age,  so  that  one  of  the  two  events 
which  together  constituted  the  condition  on  which  the  property  wu 
limited  over  is  no  longer  possible.  Certainly  the  word  *<  or"  has  in  many 
instances  been  read  ^<  and''  where  the  context  seemed  to  require  it,  aod 
in  order  to  prevent  an  estate  once  vested  from  being  defeated  by  a  mere 
verbal  inaccuracy;  Fairfield  v.  Morgan,  2  Bos.  &  Pul.  N.  R.  38.    Bat 
here,  to  support  His  Honour's  construction,  the  word  **  and"  must  be 
read  ^<  or,"  and  that  for  the  purpose  of  defeating  an  estate ;  a  proceed- 
ing which  is  neither  warranted  by  authority  nor  required  by  the  sense; 
indeed  it  is  in  direct  opposition  to  the  decision  in  Doe  v*  Cooke,  7  East^ 
869,  where  a  bequest  over,  in  case  the  prior  legatee  should  die  an  infaDt 
unmarried  and  without  issue,  was  held  to  depend  upon  one  condition, 
attended  with  two  qualifications,  and  to  be  incapable  of  taking  effect, 
because,  though  the  legatee  died  childless,  he  had  attained  twenty-one 
and  married.    That  case,  moreover,  is  a  strong  authority  to  show,  that 
although  where  an  express  estate  for  life  only  is  given  to  the  first  taker, 
with  a  contingent  remainder  over  which  fails,  the  absolute  interest  io 
the  legacy  will  vest  as  undisposed  of  in  the  testator's  personal  repre- 
sentatives, yet  if  the  subject-maUer  of  the  gift  has  once  been  distinctly 
severed  from  the  general  mass  of  the  property,  and  the  testator's  inten- 
tion appears  to  have  been  to  dispose  of  the  entire  subject  away  from  bis 
executors,  the  whole  will  be  held  to  have  vested  absolutely  in  the  first 
taker.    Even  if  His  Honour's  construction  were  admitted,  however,  the 
ulterior  gift  to  Mary  Ann  Martha  Malcolm  would  remain  unaffected;  it 
would  then  be  limited  to  arise  on  either  of  two  events;  one  of  them,  the 
death  of  John  Malcolm  under  age,  which  is  within  the  allowed  period^ 
but  cannot  now  happen;  the  other,  which  is  too  remote,  being  a  geneml 
failure  of  his  issue,  and,  of  course,  causing  the  gift  over  which  depends 
on  it  to  be  void.    The  limitation,  therefore,  is,  in  substance,  to  John 
Malcolm  for  life,  with  remainder  to  his  eldest  son  for  ever,  and  if  he  die 
without  issue,  then  over.    Now  these  words  would  in  a  will  of  i««j 
estate  undoubtedly  vest  an  estate  tail  by  implication  in  John  Malcolm: 
Robinson  v,  Robinson,  1  Burr.  38,  Hay  v.  Lord  Coventry,  3  T.  B.  ^^' 
Nor  will  the  limitation  to  his  eldest  son  make  the  slightest  difference  id 
this  respect;  Mellish  v.  Mellish,  2  B.  &  Cress.  520;  and  it  is  a  settled  rule 
that  wherever  the  words  would  create  an  estate  tail  in  real  estatej 
(whether  expressly  or  by  implication  is  wholly  immaterial,)  they  ^^'^ 
pass  an  absolute  interest  in  personal  estate;  Chandless  v.  Price,  3  V6& 
99;  Wilkinson  v.  South,  7  T.  R.  555;  Brouncker  t;.  Bagot,  1  Mer;  1371- 
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The  sQm  of  2000/.  directed  to  be  paid  ont  of  money  in  the  funds  was 
varlf  a  specific  legacy,  which  would  have  failed  entirely  had  no  funded 
rroperty  been  fonnd  at  the  testatrix's  death  to  answer  it.  It  formed  a 
rhirge  upon  that  specific  fund  which,  subject  to  the  bnrthen,  was^ 
oqueathed  to  a  different  legatee;  and  the  rule  both  in  real  and  personal 
'Toperty  is  the  same,  that  wherever  a  charge  imposed  upon  a  particular 
.5^!e  by  toy  accident  fails  of  effect,  it  sinks  into  the  estate  charged  with 
t  for  the  benefit  of  the  person  to  whom  that  estate  is  given;  Wright  v. 
Snv,  1  Bro.  C.  C.  61;  Kennell  v.  Abbott,  4  Yes.  802;  Baker  v.  Hall,  12 
Vei497;  Rose  v.  Rose,  17  Ves.  347. 

Mr.  Pepys,  Mr.  Spence,  Mr.  Preston,  Mr.  J.  B.  Parry,  and  Mr.  W, 
Russell,  for  the  different  defendants. 

If  Maria  Taylor  took,  as  we  contend,  an  absolute  interest  in  the  funded 
profKrtyin  the  first  instance,  the  gift  over  to  John  Malcolm  and  hia 
iitDtiy,beiiig  limited  after  an  absolute  interest,  cannot  take  effect.  Upon 
tWts  fojst,  the  whole  of  the  argument  on  the  other  side,  as  well  as  the 
uthoritti  adduced  to  prove  that  John  Malcolm,  under  the  limitation  in 

his  ftroor,  took  the  money  in  the  funds  absolutely,  may  be  retorted  with 
>t^eqaal  force,  and  used  in  behalf  of  the  defendants  claiming  as  the 
icpf^entatives  of  Maria  Taylor.  There  is  no  substantial  difference  be- 
freen  the  two  sets  of  limitations.  The  gift  to  John  Malcolm  is  of  a 
••isolate  expressly,  and  the  gift  over  is  not  in  case  of  his  death  without 
^^^botin  case  of  his  death  under  age  and  without  issue.  If,  there- 
be,  he  would  by  virtue  of  the  limitation  over  have  taken  a  quasi  estate 
(3il  ID  the  funded  property,  ^  fortiori j  Maria  Taylor  must  have  taken  a 
a^ar  estate  under  the  prior  limitation,  and  the  plaintiff's  interest 
^<N])d,of  course,  be  defeated  altogether. 

The  eases  of  Robinson  v.  Robinson,  1  Burr.  38,  Chandless  v.  Price, 
''^ei  99,  and  Bronncker  v.  Bagot,  1  Mer.  271,  already  cited,  establish 
•*o  propositions;  first,  that  wherever  the  words  are  such  that  if  the 
object  of  the  gift  were  real  property  an  estate  tail  would  be  created, 
^y  shall  carry  an  absolute  interest  in  personalty;  secondly,  that  for  the 
PQrpose  of  letting  in  and  effectuating  an  apparent  general  intent,  the 
pinicuiar  mtention  is  to  be  disregarded. 

^0T,Dpon  the  first  proposition,  it  is  impossible  to  deny  that  the  gift 
orertoJohn  Malcolm  amounts  in  substance  to  a  limiration  after  a  dying 
vithoot  issue  generally  of  Maria  Taylor.  That  was  the  construction 
^hich  His  Honour  put  upon  the  clause  with  reference  to  the  plate  and 
^ks:  bat  he  drew,  it  was  said,  a  distinction  between  the  plate  and 
^ooks^and  the  money  in  the  funds,  on  the  ground  that  the  latter  was, 
lythe  prior  limitation,  expressly  vested  in  the  children;  and  it  was  urged 
'*>it  this  distinction  was  unfounded,  because  Brown  v.  Higgs,  4  Ves. 
'^t5  Ves.  495,  had  determined  that  a  gift  to  children  as  their  mother 
^'Onld  appoint  of  itself  created  an  interest  in  the  children;  and,  farther, 
"^^it  the  intent  as  to  the  two  descriptions  of  property  must  have  been  the 
ftme.  Brown  v.  Higgs,  however,  only  shows  that  the  limits  separating 
^(implying  property)  from  power,  are  in  some  cases  hardly  to  be 
'^ingoiahed.  Here  there  is  no  gift  at  all  of  the  plate  and  books  to 
^'iidren, except  by  virtue  of  the  power;  and  the  gift  over  is  in  default  of 
ippointmeot,  a  circumstance  from  which  it  must  be  inferred,  that  the 
^jairixdid  not  intend  the  children  to  take,  unless  by  the  express  pro- 
faioQ  of  their  mother.    His  Honour,  therefore,  was  right  in  his  opinion 
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that  the  Hniitation  over  was  upon  a  general  failnre  of  iastie,  and  conse- 
quently void;  and  that,  being  so,  ttie  argument  that  the  intention  most 
have  been  the  same  as  to  both  descriptions  of  property,  applies  pover* 
fully  in  our  favour. 

It  is  admitted  that  here  is  a  gift  to  Maria  Taylor  for  iifoi  with  a  re- 
mainder over  on  her  dying  without  issue;  and  that  if  those  words  were 
to  receive  their  ordinary  legal  convStruction,  they  would  create  in  Maria 
Taylor  a  tenancy  in  tail  of  real  estate.  Now,  unless  a  will  affords  dear 
indications  that  the  testator  has  used  technical  expressions  in  another 
than  their  technical  meaning,  that  meaning  must  prevail;  nor  ^rill  the 
court  be  induced  by  slight  circumstances  or  verbal  refinements  to  depart 
from  its  general  rule:  Lepine  v.  Ferard»  p.  84,  supra^  Campbell  r. 
Harding,  p.  90,  supra.  It  is  said,  that  enough  appears  upon  the  face 
of  the  will  to  show  that  the  testatrix  did  not  use  the  words  <*  death  with- 
out issue''  in  their  technical  sense.  Besides  the  technical,  which  may 
be  said  to  be  its  ordinary  legal  sense,  the  expression  is,  in  law,  capable 
of  only  two  other  significations;  it  may  mean  a  failure  of  issue  Kv^uigat 
the  death  of  the  previous  taker,  or  it  may  mean  a  dying  without  having 
had  issue.  Neither  of  these  significations,  however,  is  the  one  which 
the  plaintiff  now  seeks  to  attach  to  it;  and  both,  indeed,  are  excluded 
as  well  by  the  language  which  the  testatrix  has  used,  and  which  gives 
a  vested  interest  to  children  only  in  particular  events,  as  by  the  inference 
arising  from  the  fact,  that  either  would  involve  the  absurdity  of  sop- 
posing  that  she  intended  to  make  the  limitation  over  depend  upon  a 
circumstance  which  might  be  utterly  immaterial,  the  coming  into  exist- 
ence of  individuals  who  themselves  would  take  no  estate.  The  failure 
of  issue  here  referred  to  must,  therefore,  according  to  its  ordinary  and 
legal  import,  be  a  general  failure;  and  this  construction,  while  it  gives 
literal  effect  to  every  word  contained  in  the  instrument,  has  this  fnrther 
advantage,  that  it  could  in  no  possible  event  defeat  the  probable  wishes 
of  the  testatrix.  Even  if  a  son  of  Maria  Taylor  had  come  into  esse^  and 
had  died  under  age,  leaving  issue,  such  issue  would  still  have  taken 
benefits  through  the  medium  of  their  parents'  mother;  and  it  was  plainly 
the  object  of  the  testatrix  to  provide  for  all  the  issue  of  that  lady  before 
John  Malcolm  or  his  family  should  be  let  in.  The  mode  in  which  the 
Plaintiff  would  construe  the  death  of  Maria  Taylor  without  issue,  is 
equally  novel  and  extraordinary.  He  proposes  to  read  the  clause  as  if 
it  had  stood  <*  without  such  issue,"  or,  reddendo  singula  sinffuUsy 
^*  without  the  several  classes  of  issue  who  were  to  take  under  the  prior 
limitations.^'  There  is  no  authority  for  this  extraordinary  construction, 
or  rather  interpolation;  and  the  cases  cited  in  support  of  it  will  be  found, 
when  examined,  to  have  not  the  least  bearing  upon  the  point  In  Doe 
V.  Perryn,  3  T.  R.  484,  the  words  were,  '*  without  such  issue,"  and  there 
could  be  no  doubt,  not  only  from  the  use  of  the  word  such,  but  from  the 
context,  that  the  expression  was  there  equivalent  to  **  children."  The 
same  observation  applies  to  Rex  v.  Marquis  of  Stafford,  7  East,  521. 
In  Doe  V.  Lyde,  1  T.  R.  593,  Wilkinson  v.  South,  7  T.  R.  555,  and  Sal- 
keld  V,  Vernon,  I  Eden,  64,  the  court  considered  itself  justified  by  cir- 
cumstances and  expressions  appearing  on  the  face  of  the  will  itself,  in 
restricting  the  failure  of  issue  spoken  of,  to  failure  of  children  living  at 
the  death  of  the  first  taker;  in  other  words,  stich  issue  as  would  take  in 
that  event:  but  those  cases  afford  no  assistance  to  the  plaintiflfs  argu* 
inent;  for,  according  to  them,  if  a  child  of  Maria  Taylor  had 
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TeDtjr-one,  and  afterwards  died  in  her  lifetime,  he  must  hare  been  ex* 
'cdedas  not  answering  the  descripuon  of  issue  living  at  her  death. 
ItssoQ  XK  Wright,  2  'Bligh,  1,  in  the  House  of  Lords,  a  case  where  the 
Jttmpi  was  uQsaccessfully  made  to  cut  down  the  technical  meaning  of 
le  vord  issue,  exhibits  very  strikingly  the  reluctauce  with  which  the 
Qo<irt  is  induced  to  deviate  from  the  general  rule. 

Reliaoce  is  also  placed  on  the  words  "as  aforesaid/'  which  are  said 

'.'  :>€  descriptive  of  the  class  of  issue  who  were  designated  as  the  objects 

.:  bounty  in  the  preceding  limitations  of  the  money,  in  the  funds.    That 

J,  however,  a  strained  and  unnatural  construction;  and  it  refers  the 

^ath  ^without  issue  as  aforesaid"  not  to  the  last  antecedent,  which  is 

&  death  without  lawful  issue  generally,  mentioned  in  the  previous  mem- 

terof  the  clause  in  connection  with  the  devise  of  the  West  India  estate, — 

lie  only  death  without  issue  which  is  anywhere  specified  in  terms,*— 

bjt  to  the  failure  of  such  issue  as  would,  under  the  different  contingen- 

daexfRssed,  take  a  vested  interest  in  the  funds.    Read  in  this  way, 

ihe  wcffds  ^  as  aforesaid"  impose  a  very  singular  qualification  on  tha 

ev^npoa  which  the  limitation  over  is  to  take  effect;  being  considered 

asaeooipendious  expression,  which,  when  expanded,  is  equivalent  to 

''JcdiiaBoe  as,  if  sons,  shall  attain  twenty-one,  or  if  daughters,  shall 

tt^  tventy-one  or  marry."    Such  a  mode  of  interpretation  does  ex- 

lOeaie  riolence  to  the  language  of  the  instrument,  and  has  not  even  the 

Qbnt  of  aooomplishing  what  was  plainly  the  leading  purpose  of  the 

^i— the  providing  for  the  issue  of  Maria  Taylor  at  all  events.    The 

ceaziing  of  the  testatrix  unquestionably  was,  that  nothing  should  go  to 

ichn  Malcolm  and  his  family  until  the  issue  of  Maria  Taylor  had  failed; 

^  yet  if  that  lady  had  died  leaving  a  son,  who  afterwards  died  under 

ife  leaving  issue,  that  issue  would,  upon  the  plaintiff's  construction,  be 

I  oeoessity  excluded,  although  the  words,  no  less  than  the  intent,  are 

'^^j  otherwise. 

It  is  not,  however,  necessary  to  contend  that  Maria  Taylor  took  a 
T'^zii  estate  tail  in  the  funded  property;  although,  according  to  Love  v. 
Wiodham,  I  JLev.  290,  Lepine  v.  Ferard,  aupra^  p.  84;  and  see  Parr 
t.  Swindeb,  4  Russ.  283,  (3  Cond.  Cha.  Rep.  668,)  and  the  general  cur- 
f^Qiof  authorities  already  cited,  it  certainly  would  seem  that  the  effect 
of  the  remainder  limited  upon  her  death  without  issue  was  to  enlarge 
by  implication  the  life  estate  previously  bequeathed  to  her  in  express 
tsroiSL  It  is  enough  to  show  that  the  ulterior  limitation  to  John  Mai* 
^Iffl  is  void  for  remoteness.  His  Honour  has  determined  it  to  be  so,  as 
^r  as  the  plate,  books,  and  pictures  are  concerned,  on  the  ground  that 
they  were  limited  to  him  after  a  general  failure  of  issue;  and  except  upon 
U  distinction  founded  upon  Brown  t^.  Higgs,  which  has  already  been 
^'^towa  to  be  inapplicable,  it  is  impossible  to  suggest  a  reason  why  tha 
soae  principles  should  not  equally  extend  to  the  bequest  of  the  money 
J  the  fands.    Andree  v.  Ward,  1  Russ.  260. 

Assuming,  for  the  sake  of  argument,  that  the  limitation  to  John  Mal- 
caim  is  valid,  it  is  clear  that  he  acquired  no  more  than  a  life  interest 
T'&iier  it  The  question  must  here  be  upon  the  effect  of  the  subsequent 
^oest  to  his  eldest  son  for  ever;  for  the  ulterior  gift  to  the  sister  not 
|)ciog  Umited  on  an  indefinite  failure  of  issue,  but  on  an  event  which 
^  &iled,  viz.  the  death  of  John  Malcolm  under  twenty-one,  the 
'^^Uon  upon  which  alone  her  estate  was  to  depend  can  never  now 
^Qse.   Where  then  is  Uie  authority  for  holding  that  the  words  ^  eldest 

•11 
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8S1I  for  ever*'  can  be  constraed  to  meao  all  the  uroe  male?  Even  hi  leal 
estate  sach  a  construction  has  never  been  supported^  unless  where  it  was 
a  necessary  inference  from  the  context,  that  (he  testator  contemplated 
the  further  object  of  disposing  of  his  property  to  the  whole  line  of  tssoe 
in  succession.  In  cases  of  that  nature  the  court,  following  Sonday's 
case,  9  Rep.  127,  and  Bufield's  case,  oit  1  Vent  231,  has  sometimes 
decided  that  the  word  <<  son"  may  be  considered  as  nomen  eeUeeiivumj 
synonymous  with  issue  male,  a  word  of  limitation  creating  an  estate  tail; 
Robinson  t^.  Robinson,  1  Burr.  38.  That  case,  however,  went  a  great 
way,  and  the  Judges  have  been  disposed  to  narrow,  rather  than  10 
extend  the  principle,  and  to  rely  on  the  eflfect  of  a  subsequent  limitation 
in  default  of  ^such  issue:"  King  v.  Burchell,  Amb.  379, 1  Eden,  424; 
Frank  t^.  Stovin,  3  East,  54^  Stanley  v.  Lennard,  1  Ed.  87;  Doe  v. 
Webber,  1  B.  &  Aid.  713;  Doe  «.  Halley,  8  T.  R.  5;  the  last  of  which  b 
an  express  decision,  that  under  a  devise  to  A.  for  life,  with  remainder  to 
his  eldest  son  (then  unborn)  and  the  heirs  of  such  son,  A.  took  no  more 
than  a  life  interest 

The  2000/.  legacy,  having  lapsed  by  the  death  of  Mary  Ann  Martha 
Malcolm  under  age  and  unmarried,  must  sink  into  the  general  residue. 
That  sum  was  completely  severed  from  the  general  mass  of  the  funded 
property,  and  the  legatees  of  that  property  do  not  take  it  subject  to  a 
charge  in  Mary  Ann  Malcolm's  favour,  but  before  it  comes  to  them  at 
all,  it  must  first  answer  the  legacies  previously  given,  of  which  the  sum 
in  question  was  one.  The  money  in  the  funds  and  the  20001  are  equally 
sp^ific  bequests;  Sleech  v.  Thorington,  2  Yes.  sen.  560.  A  different 
construction  would  give  to  the  legatees  of  the  funded  property  a  larger 
share  of  that  property  than  the  testatrix  ever  intended  they  should  have. 
This  is  no  more,  therefore,  than  the  case  of  a  particular  and  a  general 
residue,  the  latter  of  which,  according  to  the  settled  rule,  includes  and 
carries  every  thing  which  in  the  result  is  not  effectually  disposed  of. 
Page  t;.  Leapingwell,  18  Ves.  463;  Green  v.  Scott,  1  Yes.  jun.  262; 
Tregonwell  v.  Sydenham,  3  Dow,  194;  see  also  Green  v.  Jadcson,  p»  12, 
supra. 

March  10,1832.  The  Lord  Chancellor. — Four  questions  are  raised 
upon  this  will;  first,  whether  the  residue  of  the  money  in  funds  (said  to 
amount  to  70,000/.)  is  given  to  Maria  Taylor  absolutely,  or  only  for  her 
Kfe;  in  other  words,  whether  or  not  the  gift  over  of  that  residue  to  John 
Malcolm  is  good:  secondly,  whether  the  plate,  books,  and  portiaita  are 
given  absolutely  to  Maria  Tsylor,  or  only  for  her  life,  and  then  over  to 
John  Malcolm:  thirdly,  whether  John  Malcolm,  if  he  takes  either  or  both 
stock  and  plate,  takes  them  absolutely,  or  only  for  his  life:  and  fourthly, 
whether  the  lapsed  legacy  of  2000/.  given  to  Mary  Ann  Martha  Mal- 
colm belongs  to  the  residue  of  the  stock,  or  to  the  general  personal 
estate. 

Of  these  questions,  the  most  important,  in  my  view,  is  the  fissc;  but 
the  others,  and  especially  the  third,  are  also  of  considerable  moment, 
with  reference  both  to  the  amount  of  the  interests  involved,  and  the 
nicety  of  the  arguments  applied  to  it,  the  point  being  one  by  no  noeaoa 
free  from  difficulty. 

With  a  view  to  the  first  three  questions^  but  especially  the  first,  it  is 
necessary  to  examine  the  scheme  and  structure  of  me  will,  £^m  rtie  fiisl 
mention  of  the  residuary  fund  under  consideration.    [The  Lord  Chaii^ 
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viior  read  from  the  will  che  tdauses  of  gift  to  Maria  Taylor  and  her 

midreit,  and  proceeded:] 

Here  it  is  observable,  that  the  plantation,  funded  property,  and  plate, 

:re  all  blended  together  daring  the  earlier  part  of  the  provisions;  they 

ire  all  (hen  included  in  the  gift  to  the  first  takers,  Elizabeth  and  Maria; 

i:  three  in  the  gift  to  the  survivors;  all  three  in  the  gift  to  Maria  Tay* 

.  ra  sole  and  separate  use  (the  clause  making  her  receipt  a  discharge 

}mf{otfroduce^prqfiiSf  interest j  or  dividends^  words  applying  to  all 

Lhe  descriptions  of  property);  all  three  in  the  power  of  appointing  to  her 

citdten:  and  it  is  only  when  we  come  to  the  fifth  provision  that  the 

plate  is  dropped,  and  in  defanti  of  her  appointment,  the  plantation  and 

s^ock,  without  the  plate,  are  dealt  with.   Both  are  given  to  Maria  Tay- 

iors  children,  share  and  share  alike,  their  heirs  and  assigns;  and  if 

bit  ooe,  ttie  whole  U>  that  one,  his  heirs  and  assigns.    Then  comes  a 

pcofisioD  whkdi  does  not  extend  to  the  plantation.  This  provision,  con* 

tilted  as  it  is  to  the  stodk,  is  of  much  importance ;  for  it  postpones  the 

TtsQDgof  an  interest  in  it  to  the  age  of  twenty-one  in  the  case  of  sons, 

indtvettf^me  or  nuurriage  in  the  case  of  daughters;  whereas  the  inte- 

mt  in  die  plantation  is  allowed  to  vest  in  the  children,  both  sons  and 

^sa^m%,  at  their  births.    The  words  are  quite  clear  and  express.    In 

iitteeircainstaiices  no  question  is  nmde  upon  the  devise  of  the  plant*- 

im  His  Honour  held,  that  it  was  given  to  Maria  Taylor  for  life,  with 

a  po vet  of  appointing  to  her  children,  and  in  default  of  appointment,  to 

i» duldren, share  and  share  alike,  in  fee;  and  if  she  have  no  children, 

tiien  to  Mrs.  Watson  Taylor's  children;  and  it  is  clear,  that  if  Maria 

Taylor  bad  children,  their  interest  vested  at  their  birth.  That  the  legacy 

of  the  stodc  did  not  vest,  but  was  contingent,  is  equally  clear. 

We  come  now  to  the  gift  over  of  the  stook,  and  everything  turns  upon 

reference  made  in  that  gift: — ^<  And  in  case  Maria  Taylor  shall  die 
▼itboot  iasue  as  aforesaid,  I  then  give  and  bequeath,  after  the  death  of  the 
said  EL  G«  Taylor  and  Maria  Taylor,  the  said  residue  of  my  moi>ey  in 
tbe  funds,  and  all  my  said  plate,  books,  and  portraits,  &c.,  unto  the  said 
ioha  Malcolm,  and  his  assigns,  for  his  life;  and  after  his  decease,  I  givi^ 
aad  bequeath  the  same  to  his  eldest  son  for  ever," 

%poae  the  clause  had  stood  "  without  issue"  alone,  and  the  words 
"as afixeaaid"  had  not  been  added,  it  might  have  been  argued  that  this 
either  meant  a  general  failure  of  issue,  or  a  failure  of  such  issue  as  last 
iD^tioiied,  namely,  the  issue  to  take  the  plantation;  the  gift  over  of  the 
P^^otttioD  being  the  last  antecedent.  In  that  case,  such  an  argument 
loightbave  been  more  easily  maintained  than  it  can  when  the  words  are 
i^llowedbythe  expression  <<as  aforesaid;"  yet  even  standing  alone  they 
cooid  not,  without  difficulty,  have  this  latter  sense  imposed  upon  them, 
^^UDely,  of  reference  to  the  last  antecedent;  for  the  children  are  to  take 
^  plantation  at  their  birth,  and  they  are  only  to  take  the  stock  (being 
^  stibject  of  the  gift  over  now  under  consideration)  at  twenty*one,  or 
^  twenty^one  or  marriage. 

"Hk  words  ^  as  aforesaid,"  however,  plainly  refer  further  back,  and 
lid  OS  in  assigning  its  true  construction  to  the  gift  over. 

h  the  first  place,  the  natural  use  of  these  words  points  not  to  the  im- 
^lately  preceding  clause,  but  to  one  more  remote;  they  do  not  mean 
*}^  aforesaid."  To  convey  Umt  sense  lhe  phrase  would  have  been 
''^ply  **  without  such  issue,"  or  '<  without  issue  as  last  aforesaid."  Th(e 
Session  ^  without  issae  aa  aforesaid"  points  to  tome  preceding  provi- 
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mon.  Next  consider  what  the  testatrix  is  dealing  with  in  this  gift  over. 
It  is  the  stock;  the  plate  also,  I  admit, — and  that  raises  some  doubt;  but 
certainly  not  the  plantation.  Now  the  stock  was  not  in  any  way  the 
subject  of  the  immediately  preceding  bequest,  but  it  was  the  subject  of 
the  one  before. 

Had  this  gift  over  stood  immediately  after  the  clause  providing  for  a 
default  of  appointment  to  the  stock,  and  postponing  the  vestiug  of  it, 
and  had  it  so  stood,  without  the  addition  of  <<  as  aforesaid,"  there  could 
have  been  no  doubt  whatever,  that  the  words  ^<  without  issue''  most 
have  been  held  to  mean  such  issue  as  is  referred  to  in  the  preceding 
clause,  touching  the  appointment  and  vesting.  This  is  plain  from  the 
case  of  Target  v.  Gaunt,  1  P.  Wms.  433,  and  in  a  great  degree  also  from 
Goodright  t;.  Dunham,  Doug.  264.  In  the  former,  a  term  being  giv^en 
to  A.  for  life,  with  remainder  to  such  of  his  issue  as  he  should  appoint, 
and  if  he  died  without  issue,  remainder  to  B.,  Lord  Macclesfield  held 
that  issue  in  the  gift  over  meant  such  issue  as  A.  might  appoint  to  under 
the  preceding  limitation,  and  that  the  executory  bequest  to  B.  was  good. 
In  Goodright  v.  Dunham,  where  the  devise  was  to  A.  for  life,  and  after 
his  death  to  his  children  equally  and  their  heirs,  and  in  case  he  dies  with- 
out issue,  over.  Lord  Mansfield  held  '^  in  case  he  dies  without  issue/^  to 
mean  "in  case  he  dies  without  children;"  because,  he  said,  the  gift  over 
was  tacked  to  the  preceding  clause. 

Then  does  the  mere  separation  of  the  gift  over  from  the  provision  re- 
specting the  stock,  prevent  this  reference?    Are  not  the  identity  of  the 
subject  matter,  namely,  the  stock,  and  the  words  of  reference,  viz.,  ^  as 
aforesaid,"  sufficient,  if  not  singly,  yet  taken  together,  to  establish  the 
connection  between  the  gift  oyer  and  the  preceding  provisions?     The 
cases,  such  as  Salkeld  v,  Vernon,  Eden,  64,  Doe  v.  Lyde,  1  T.  R.  593^ 
Rex  V,  Marquis  of  Stafford,  7  East,  521,  where  issue  has,  in  similar  cir- 
cumstances, been  held  to  be  a  word  of  purchase,  need  not  be  referred 
to,  or  more  than  mentioned.    In  all  of  them  the  word  issue  was  held  to 
mean  the  children  before  referred  to, — to  lose  the  character  given  it  by 
Lord  Hale  in  King  v.  Melling,  1  Vent.  531,  of  being  nomen  colUctiuutn 
of  itself,  and  to  assume  that  individuality  which  belongs  to  ^  children," 
a  word  that  may  be  nomen  colkctivum^  but  only,  as  the  same  great 
authority  has  said,  by  being  made  so,  and,  as  it  were,  against  its  natural 
sense. 

It  is  no  doubt  true,  that  to  the  construction  here  given  it  may  be  ob- 
jected, that  the  plate  is  found  to  be  covered  by  the  words  of  the  gift 
over,  as  well  as  the  stock;  and  that  the  previous  clause,  to  which  one 
construction  makes  the  gift  over  bear  reference,  comprehends  the  plan- 
tation as  well  as  the  stock.  Of  the  former  objection  it  may  suffice  to 
dispose  when  we  come  to  the  second  question,  which  relates  to  the  plate; 
and  to  the  latter  it  seems  a  satisfactory  answer,  that  although  the  plan- 
tation is  dealt  with  in  the  former  clause,  yet  so  is  the  stock,  the  subject 
of  the  gift  over,  and  that  the  slock  is  dealt  with  in  a  way  wholly  different 
from  the  plantation. 

Again,  the  will,  those  parts  of  it  at  least  under  consideration  all  plainly 
look  to  children  throughout,  and  provide  for  them.  The  scheme  of  the 
disposition  is,  generally  speaking,  to  give  to  Mrs.  Watson  Taylor's 
family  the  plantation,  and  to  John  Malcolm  the  money  in  the  funds, 
after  Maria  Taylor  and  her  children. 

No  doubt,  the  manner  in  which  this  intention  is  to  be  made  effectual 
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z  John  Malcolm's  farour,  brings  him  in  before  the  grandchildren  of 
ire  first  taker  (Maria  Taylor)  in  the  event  of  her  children  dying  under 
r^.  Bat  that  does  teas  violence  to  the  general  intent  than  giving  to 
Maria  Taylor  an  absolute  interest  in  the  money,  and  leaving  out  John 
Ma.ooIm  altogether.  The  objection,  too,  applies  to  the  case  of  sons  only^ 
i£id  not  daughters;  for  the  interest  of  daughters  vests  on  their  marriage; 
ind  the  erent  of  a  son  dying  under  age,  and  leaving  children,  is  rarely 
^'itemplated  in  such  arrangements.  This  is  shown  by  the  fact,  that  the 
iriinary  form  of  bequest,  which  is  the  one  here  used,  does  not  provide 
or  the  resting  of  an  interest  in  sons  upon  their  marriage.  At  all  events, 
'he  nolenee  apprehended  is  infinitely  less  when  the  possible  exclusion 
Q  Ttcn  that  of  the  giver's  own  grandchildren,  but  merely  of  the  grand- 
?^.i:dreQ  of  a  collateral,  the  first  taker;  and  yet  a  construction  exposed  to 
in  J  posnbility  is  constantly  adopted,  even  where  the  testator '^  own 
direct  descendants  may  by  possibility  be  the  victims  of  it. 

U9011  the  whole,  therefore,  I  am  of  opinion  that  the  gift  over  of  the 
stock  10  Mm  Malcolm  is  good,  and  that  Maria  Taylor  did  not  take  an 
ifasohiteiBterest  in  it 

SeaNKBy;  Does  the  plate  fall  within  the  same  rule  and  go  over  to  John 
MMaij  or  did  Maria  Taylor  take  an  absolute  interest  in  it? 

It  if  first  given  with  the  plantation  and  the  stock  to  Elizabeth  and 
Mm^od  the  survivor  for  life,  and  after  the  survivor's  decease,  to 
Mark's  children,  as  she  may  appoint.  Here  the  plate  is  dropped,  and 
00  pn>vi8ion  with  regard  to  it  is  made  in  the  event  of  Maria  Taylor 
idling  to  exercise  her  power  of  appointment.  So  that  in  this  first  por- 
uoa  of  the  will  there  is  no  dealing  with  the  plate  to  which,  in  construing 
i>e  subsequent  gift  over,  the  words,  *<  without  issue  as  aforesaid,'^  can 
be  referred  back.  If,  then,  the  construction  as  to  the  stock  be  a  sound 
^>3e,  whKh  refers  those  words  to  such  issue  as  had  been  mentiotted  when 
ieaiing  with  the  same  fund  in  the  former  clause,  and  not  to  the  issue 
mentioned  when  dealing  with  the  plantation,  by  parity  of  reason,  all 
r^ierenoe  bade  must  be  excluded  in  construing  the  same  words  as  to  the 
plate;  inasmnch  as  there  is  nothing  before  mentioned  touching  the  plate^ 
iQ  cooneecion  with  the  children,  or  with  any  thing  to  which  issue  can 
refer.  The  plate  then  will  be  given  over  on  a  general  failure  of  issue; 
a  fid  whether  from  the  gift  being  too  remote,  or  from  the  gift  to  her  being 
what,  10  the  case  of  realty,  would  be  an  estate  tail — it  is  indifferent 
which— Maria  Taylor  takes  absolutely,  and  consequently  the  interest  in 
iius  part  of  the  property  now  vests  in  her  personal  representatives. 

Thirdly;  does  John  Malcolm  take  an  absolute  interest,  or  only  for  his 
ue^intbe  part  which  goes  over  to  him,  that  is,  in  the  stock?  That 
'son''  may  be  a  word  of  limitation  is  not  denied;  but  there  must  be 
tome  plain  reason  for  making  it  so.  None  of  the  cases  from  Byfield's 
case  downwards,  certainly  not  Robinson  v.  Robinson,  came  at  all  neab 
^e  violence  which  it  would  be  doing  to  the  obvious  meaning  of  this 
ciaose  to  construe  *^  eldest  son''  as  nomen  col/ectivum.  As  to  the  super* 
^ded  words  *<for  ever,"  they  clearly  are  only  used  to  contradistinguish 
:H€  interest  which  the  eldest  son  of  John  Malcolm  was  to  take,  from 
:hit  whkh  John  Malcolm  himself  was  to  take;  the  one  for  life,  the  other 
ibsolutely. 

But  the  gift  over  is  said  to  raise  a  different  constructton.'r-'^  In  case 
te  said  John  Malcolm  shall  die  under  age  and  without  issue,  I  then 
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give  and  bequeath  the  said  residue  of  my  said  money  in  the  funds,  &c. 
onto  tlie  said  Mary  Ann  Martha  Malcohn/' 

Supposing  then  that  reading  the  gift  over  in  the  conjunctive  (<*  and/' 
instead  of  *<  or,")  would  have  the  effect  of  giving  an  estate  tail  to  John 
Malcolm,  if  the  property  were  real  estate — a  point  which  is  disputed; 
and  that,  the  property  being  personal,  it  would  give  the  absolute  interest 
to  John  Malcolm,  we  have  here  only  a  choice  of  difficulties,  as   is  but 
too  frequent  in  such  cases.    If  the  clause  is  read  conjunctively,  then,  by 
the  supposition,  John  Malcolm  would  take  an  absolute  interest  to  the 
exclusion  of  his  son,  to  whom  an  absolute  interest  had  just  before  been 
limited  upon  the  determination  of  the  life  interest  which  was  alone 
given  expressly  to  John  Malcolm.  If,  on  the  other  hand,  it  is  read  in  the 
disjunctive,  though  the  son's  interest  may  be  defeated  by  the  father 
dying  under  age,  and  yet  leaving  issue,  viz.,  that  son,  in  which  case  it 
would  go  over;  yet  that  is  only  a  possibility,  whereas  the  other  is  a  cer- 
tainty; and  it  is,  moreover,  a  possibility  not  contemplated  iu  the  ordinary 
case  of  such  limitations,  as  I  observed  upon  the  first  point,  and  not  con- 
templated by  this  testatrix  in  the  former  part  of  the  will,  where  she  is 
disposing  of  this  very  same  fund,  or,  at  least,  of  what  constitutes  the 
bulk  of  it,  the  stock.  It  is  fit  that,  in  making  our  election  between  these 
difficulties,  we  keep  in  view  the  plain  intention  expressed  of  giving  to 
John  Malcolm  a  life  interest,  and  to  the  eldest  son,  as  a  purchaser,  an 
absolute  interest  expectant  upon  the  determination  of  the  former;  and 
though  we  are  not  at  liberty  to  reject  the  words  which  follow,  for  any 
apparent  inconsistency  with  this  intention,  yet  if  there  are  two  ways  <rf 
reading  them,  one  of  ;which  only  frustrates  the  intention  by  a  remote 
possibility,  we  should  choose  that  rather  than  one  calculated  to  operate  a 
certainty  of  exclusion,  more  especially  when  such  a  possibility  appears 
not  to  have  been  in  the  contemplation  of  the  maker  of  the  instrument 

It  must,  however,  be  admitted  that  the  reading  of  ^  or"  instead  of 
'^and"  is  rarely  to  be  found  sanctioned  by  decision.  Maberly  v.  Strode, 
3  Yes.  450,  and  one  or  two  other  cases  of  the  same  kind  may  be  reckoned 
for  nothing,  because  the  words  would  have  been  hardly  sensible  if  read 
in  any  other  way.  That  was  a  limitation  to  A.  for  life,  and  after  his 
death  to  his  children,  but  in  case  he  died  unmarried  and  without  issue, 
over:  if  he  died  unmarried,  he  must,  in  contemplation  of  law,  have  died 
without  issue.  But  in  Brownsword  v.  Edwards,  2  Ves.  sen.  243,  Lord 
Hardwicke  read  '^  and"  as  <<  or,"  to  effectuate  the  intention  appearing 
on  the  will.  The  devise  there  was  to  trustees  to  receive  the  rents  till  A. 
should  attain  twenty-one  or  have  issue,  and  then  to  A.  and  the  heirs  of 
his  body,  but  if  he  died  before  twenty-one  and  without  issue,  then  in 
trust  for  B.  his  sister.  A.  died  after  twenty-one  and  without  issue;  and 
Lord  Hardwicke  supported  the  gift  over  to  the  sister  by  reading  and  as 
&r.  It  has  been  said,  and  perhaps  truly,  that  Lord  Hardwicke  would 
have  felt  much  more  repugnance  to  giving  the  words  this  construction, 
had  any  other  event  happened.  And  the  Court  of  King's  Bench  has 
certainly  gone  against,  though  they  cannot  be  said  to  have  overruled 
his  decision  in  Doe  v.  Jessep,  12  East,  2S8. 

The  reason  given  by  Lord  Ellenborough  for  questioning  the  case  of 
Brownsword  v.  Edwards,  that  in  a  will  words  are  to  be  taken  in  their 
natural  sense,  is  one  which  all  must  heartily  wish  could  always  be  applied 
and  taken  as  a  general  canon.    Bat  unfortunately  it  is  too  late;  rules 
of  technical  construction  are  no  longer  to  be  rejected  even  in  the  case  of 
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Tills;  and  the  utmost  that  can  now  be  done  is  to  follow  the  natural 
fcse  of  the  words  used  in  snch  instnunents  wherever  those  rules  will 
>nnit  OS.  It  may  be,  I  trust  it  certainly  is,  going  much  too  far  to  say^ 
r.ih  one  of  the  learned  counsel,  that  no  conveyancer  can  give  a  safe 
.piakm  upon  any  one  case  on  the  law  of  real  property  which  comes  be- 
^^re  him  in  the  twenty*four  hours.  Nevertheless  it  cannot  be  denied 
r&tmuch  uncertainty  has  been  introduced  into  this  branch  of  the  law. 
Tlus  b  not,  however,  to  be  imputed  solely  to  the  adoption  of  technical 
rii^s.  It  has  been  in  part  owing  to  not  keeping  by  the  technical  rules 
Mtt  inlfoduced.  The  struggles  in  favour  of  intention,  sometimes  made 
00  the  ground  of  natural  meaning,  sometimes  on  the  ground  of  other 
rcia  as  technical  as  those  striven  against,  have  been  a  fruitful  source  of 
i:q  uncertainty,  and  in  more  instances  than  one  a  recurrence  to  the 
onzioal  technical  principle  has  been  seen  to  sweep  away  a  multitude  of 
Qtennediate  decisions,  while  the  new  decisions  are  found  to  leave  un* 
sailed  almost  as  much  as  they  have  fixed. 

^pi&tttbe  construction  now  given  to  this  part  of  the  will  it  is  need- 
less to  af  thai  objections  may  be  raised  from  cases  which  may  be  put, 
io  which  a  result  would  take  place  most  unlike  any  the  testatrix  could 
iare  thoofht  of.  But  that  is  not  peculiar  to  this  case;  it  may  be  said  to 
luppeo,and  almost  of  necessity,  in  every  instance  where  a  gift  over  is 
/rosmted  by  being  limited  on  a  general  failure  of  issue.  Upon  the 
vboie  I  do  not  differ  with  His  Honour  in  his  construction  of  the  gift  to 
ichn  Maleolm,  holding  that  he  takes  a  life  interest  only  in  the  testatrix's 
Qoney  in  the  funds. 

Fourthlf ;  there  remains  only  the  question  as  to  Mary  Ann  Martha 
Ihlcoim's  lapsed  legacy  of  2000/.;  and  I  cannot  read  the  will  and  doubt 
•at  it  belongs  to  the  particular  residue.  That  residue  is  given  thus, — 
*i}l  the  residue  and  remainder  of  my  money  in  the  funds  after  payment 
cf  the  aoauities  and  legacies  hereinbefore  bequeathed,"  of  which  the 
•^qr  that  has  lapsed  is  one. 

The  result  is  that,  upon  all  the  four  points,  the  judgment  of  the  Master 
<jf  the  Rolls  must  be  affirmed. 


In  re  Robins. 

9  Bum.  ^  Ifykte,  449. 

^  ^case  wlieie  s  lanatte  bad  two  estates  situate  at  a  distance  from  each  other,  and  of 
^^aaUenble  value,  the  coart  under  the  cirenmstaneea  appointed  a  separate  oom- 
a'ttee  for  eaeh. 

*«Rfc  i,  8, 1831. 

THIS  was  an  application  for  the  appointment  of  two  committees  of 
^  lunatic's  estate,  not  jointly  in  the  usual  way,  but  that  one  committee 
^t  be  appointed  of  the  Warwickshire,  and  another  of  the  London 
i^opcrty.  The  estates  were  of  great  value;  that  in  Warwickshire,  con- 
"i^ing  partly  of  coal  mines  which  required  considerable  superintendence; 
^  the  other  chiefly  of  houses  and  other  leasehold  property  in  London 
^  Middlesex,  with  a  rental  amounting  to  more  than  3000/.  a-year. 


ISO  COJIDENSED  ENGLISH 

[in  f«  Robiu^S  Rot.  &  Mylne^  449.] 

Mr.  Tinne7i  in  support  of  the  applicatioOy  observed  that  nothing  iras 
more  common  in  practice  than  for  two  committees,  who  were  appmoted 
jointly,  to  divide  the  management,  and  each  take  a  portion  of  the  pro> 
perty  under  his  pecuUar  charge.  From  family  circumstances,  bowerer, 
that  could  not  conveniently  be  done  here.  But  it  was  of  the  utmost 
importance,  that  there  should  be  persons  resident  on  the  spot  to  mu»ge 
the  respective  properties,  which  were  of  a  nature  to  call  for  all  the  vigi- 
lance and  activity  of  separate  committees^  The  proposed  arrangemeDt^ 
besides,  was  one  which,  while  it  would  be  conducive  to  the  interest  of 
the  lunatic's  estate,  would  be  more  satisfactory  than  any  other  to  all  the 
parties  having  expectant  interests. 

The  heir  at  Ioav  and  next  of  kin  made  no  objection. 

The  LoBD  CHANCBLLoa  at  first  said  that  he  had  great  doubts,  as  the 
case  seemed  to  be  without  precedent.  But  he  afterwards  stated  that  be 
had  been  furnished  with  an  authcnrity  by  Master  Dowdeswell,  which 
was  on  all  fours  with  the  present  case:  he  therefore  directed  the  order 
accordingly,  as  it  would  be  much  more  convenient  for  the  estate  and  for 
all  parties. 


Smith  V.  Nethersole. 

2  Ru9.  4r  Mylne^  460. 

A  writ  of  fie  exeat  regno  will  not  be  gnmted  to  a  plaintiff  residing  in  a  foreign  coofltrj. 
February  9, 10,  39, 1832. 

THE  Solicitor-General  (Sir  William  Home),  and  Mr.  Buige,  for  the 
defendant,  moved  that  a  writ  of  ne  exeat  regnOj  which  had  been  granted 
in  this  case,  might  be  dissolved.  The  bill  was  filed  in  September  I83I, 
for  an  account  of  the  partnership  dealings  and  transactions  between  the 
plaintiff  and  defendant,  as  vendue-masters  in  the  Island  of  Jamaica. 
One  of  the  grounds  taken  in  support  of  the  motion  was,  that  though 
the  plaintiff,  when  he  filed  the  bill,  was  in  this  country,  having  made 
the  necessary  afildavit  at  Sittingbourne  in  Kent,  yet  that  his  coming  to 
England  was  only  for  that  special  purpose,  and  that  his  usual  place  of 
residence  was  in  France.  Hyde  t;.  Whitfield,  19  Yes.  342,  was  I^ 
ferred  to. 

Sir  E.  Sogden  and  Mr.  O.  Anderdon,  coniri,  cited  Grant  v.  Grant,  3 
Rus.  598. 

February  29. — ^The  Lord  Chancellor,  on  the  ground  that  the  plai^ 
tiff  resided  abroad,  and  that  his  visit  to  this  country  was  colourable  and 
temporary  only,  discharged  the  writ.* 

•  In  Doaglas  v.  Terry,  ith  Not.  1836,  where  the  plaintiff  ratided  in  SooUsadt  ^ 
Tice-ChanceUor  upon  that  aingle  ground  disoharged  the  netxeait  IbUowingihe*^ 
thority  of  Smith  v.  Netheisole;  and  in  a  previous  case  of  Walker  v.  Ckriskian,  3d 
March,  1836,  also  before  the  Yioe-Ohaneellor,  the  Sfune,  among  other  objaetioBii  ^ 
•ueoessfnlly  taken.    12x  reiiarftofie  Mr.  Wakefield. 
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Garrard  t).  Lord  Lauderdale. 

8  Ru9.  4r  Mylnt^  451. 

i  pawn  by  deed  conveyed  to  trastees  certain  personal  property,  opon  trust  to  sell  the 
me,  ud,  afier  satisfying  certain  specified  cliarges  and  claims  in  a  prescribed  order 
Mtof  the  proceeds,  to  divide  the  residue  among  his  scheduled  creditors,  none  of 
vboQ  were  parties  or  privy  to  the  execution  of  the  deed.  The  trustees,  after  par- 
^allj  executing  the  trusts  by  making  sales  and  paying  oflf  the  specified  cliarges  and 
daiffls  in  the  order  directed,  concurred  with  the  grantor  in  doing  several  acts  incon- 
cstntwith  the  sabseqoent  trusts:  Held^  that  aAer  the  death  of  the  grantor  a  sche- 
^nM  eieditor  had  no  equity  against  the  trustees  to  enforce  the  execution  of  the  trusts, 
^  conejance  being  in  the  nature  of  a  private  arrangement  for  the  personal  con- 
^ttiaaof  the  grantor,  and  vesting  no  right  in  the  creditors. 
3awjr,29;  February  11,  1831. 

niE  facts  of  this  case,  as  they  appeared  upon  the  bill  and  answer, 
>n  iiilly  stated  in  Mr.  Simons's  Report  on  the  hearing  of  the  motion 
Wore  the  Vice-chancellor,  3  Sim.  1,  (5  Cond.  Cha.  Rep.  1.) 

His  Honour  having  refused  the  plaiiilifl's  application,  it  was  now  re- 
ceded before  the  Lord  Chancellor. 

Mr.  Knight  and  Mr.  Rogers,  for  the  motion. 

Sir  Edward  Sugden,  Mr.  Pepys,  Mr.  Lynch,  and  Mr.  Wigram, 

The  same  general  line  of  argument  was  followed  by  the  counsel  ou 
-0*  sides  as  had  been  taken  in  the  court  below.  The  following  addi- 
i^^l cases  were  also  cited  and  commented  upon: — Stephenson  v.  Hay- 
jvd,Prec.  Ch.  310;  Sloane  v.  Cadogan,  Sugd.  V.  &  P.  App.  No.  26; 
^  parte  Pye,  18  Ves.  140;  Pulvertoft  v.  Pulvertoft,  Ibid.  84;  Ex  parte 
Heyvood,  2  Rose,  355;  Scott  v.  Porcher,  3  Mer.  652. 

/ei  11.  The  Lord  Chancellor. — This  case  was  argued  before  me 
^t  considerable  length;  and  as  it  was  one  which  seemed  likely  to  be  of 
gw«ral  importance  from  the  frequency  of  such  trust  deeds  for  the  pay- 
^Qt  of  debts,  and  as  it  was  strongly  urged  that  the  decision  of  the  Vice- 
^baiKellor  was  at  variance  with  the  current  of  authorities,  I  took  time 
^  consider  my  judgment,  and  I  also  procured  a  copy  of  the  papers  in 
^^«  case  of  Wallwyn  v.  Coutts,  3  Mer.  707,  and  more  fully  in  3  Sim. 
14;  (5  Cond.  Cha.  Rep.  7,)  on  which  case  His  Honour  was  said  to  have 
^ued;  but  I  see  no  reason  for  departing  from  the  decision  which  was 
pfwiounced  in  the  court  below. 

[Bis  lordship  then  stated  the  effect  of  the  trust  deed^and  proceeded: — ] 
™  deed,  though  for  a  very  meritorious  purpose^  must  be  considered 
*^.to  all  intents  a  voluntary  conveyance,  even  assuming  it  to  be  in  the 
^ctcst  sense  of  the  term  a  trust  deed.  Now  it  has  been  held,  ever 
^cc  the  case  of  Leech  v.  Leech,  1  Ch.  Ca.  249,  in  the  time  of  Lord 
^oiiingham,  that  a  voluntary  conveyance,  though  void  as  against  a  pur- 
^^^  is,  nevertheless;  good  as  against  the  representatives  of  the  person 
Vou  XUI.— 12 
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who  executes  it;  and  I  cannot,  therefore,  bat  donbt  the  aocaracy  of  that 
part  of  the  report  of  Wallv^yn  v.  Coutts,  6  Ves.  656,  where  Lord  Eldoa 
is  represented  to  have  said,  he  refused  the  motion  on  the  ground  of  the 
trust  being  voluntary,  and,  consequently,  a  trust  which  could  not  be  en- 
forced against  the  Duke  of  Marlborough  and  his  son  the  marqaessL 
Lord  Eldon,  who,  in  deciding  Ellison  v.  Ellison,  6  Ves.  656,  had  stated 
the  principle  so  distinctly,  and  who,  again  and  more  recently,  had  delib- 
erately recognised  it  in  Pulvertoft  v.  Pulvertoft,  18  Ves.  84,  could  hardly, 
I  think,  have  so  expressed  himself.  In  the  first  of  those  cases  his  lord- 
ship laid  down  what  has  ever  since  been  the  rule,  taking  the  distioctioQ 
between  a  trust  executed,  where  a  right  vested,  and  a  trust  which  rests 
in  fieri,  not  executed;  and  he  said  (in  conformity  with  his  own  subse- 
quent decision  in  Pulvertoft  v.  Pulvertoft),  that  when  the  deed  was  so 
executed,  he  would  allow  the  cestui  que  trusts  to  appear  in  court,  and 
would  take  notice  of  their  existence,  and  enforce  their  rights  both  against 
the  trustees  and  against  the  maker  of  the  instrument;  but  that  it  was 
otherwise  where  the  relation  had  never  been  fully  established,  the  matter 
only  resting  in  covenant;  and  that  in  such  a  case  he  would  not  iater- 
fere. 

The  ground  of  this  distinction  between  cases  where  the  matter  rests 
in  fieri,  and  those  where  the  instrument  is  executed  and  the  relationship 
of  trustee  and  cestui  que  trust  created,  is  somewhat  obscure;  aud  pec- 
haps  a  simpler  course  in  the  first  instance  would  have  been  not  to  give 
effect  to  any  voluntary  conveyance  (whether  executed  or  not),  either 
against  purchasers  as  to  whom  it  would,  of  course,  be  void  by  statute,  or 
against  the  grantor  himself.  But  I  am  here  to  deal  with  the  principles 
as  I  find  them  settled  by  the  uniform  tenor  of  decisions;  and  the  rule,  as 
laid  down  in  Colman  v.  Sarrel,  1  Ves.  jun.  50,  and  afterwards  adopted 
in  Elli^n  v.  Ellison,  and  Pulvertoft  v.  Pulvertoft,  is  not  now  to  be  con- 
troverted, that  the  relationship  will  not  be  established  against  the  author 
of  a  voluntary  conveyance,  but  that  wherever  the  court  finds  it  already 
constituted,  the  relationship  will  be  followed  out  and  enforced.  ' 

Is,  then,  Wallwyn  v.  Coutis  inconsistent  with  those  cases?  For  it  was 
strongly  pressed  upon  me  that  that  case  could  only  be  supported  by 
overruling  all  the  former  authorities;  and  it  was  further  argued,  that 
Wallwyn  v.  Coutts  would  be  found  to  difier  from  thom  in  this  respect, 
that  there  the  second  deed  was  for  consideration.  If  that  had  been  ttie 
fact,  the  case,  as  I  observed  at  the  time,  would  have  been  utterly  valoe- 
less— not  worth  the  papdr  on  which  it  was  printed;  for  it  would  only 
have  afiirmed  a  proposition  which  never  was  disputed,  namely,  that,  as 
against  a  purchaser,  a  voluntary  conveyance  could  not  be  enforced.  I( 
is  satisfactory  to  find  that  there  is  not  a  shadow  of  foundation  for  thai 
suggestion.  There  were  there  three  deeds,  and  Wallwyn  claimed  under 
the  first;  but  neither  was  any  creditor  a  party  to  it,  nor  was  there  any 
consideration  moving  from  a  creditor.  That  case  is  on  all  fours  with  the 
present,  with  perhaps  this  single  exception,  that  there  are  expressions 
favouring  very  much  the  idea  that  the  deed  was  not  to  be  considered  as 
vesting  an  authority  in  the  trustees;  for  the  creditors  were  to  be  paid  on 
the  request  of  the  Marquess  of  Blandford,  who  rather  stood  in  the  shoes 
of  the  creditors  than  of  the  author  of  the  de^.  I  recur,  then,  to  the 
'  question.  Is  Wallwyn  v.  Coutts  inconsistent  with  the  former  cases?  'The 
same  judge  decided  that  case  who  had  decided  Ellison  v.  Ellison,  ^m 
Pulvertoft  V.  Pulvertoft;  and  Lord  Eldon  was  not  likely  rashly  to  mak^ 
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1  decree  iooonsistent  with  another  which  he  had  pronounced  but  a  short 
jse  before.  Upon  the  principle  laid  down  in  Ellison  v.  Ellison  it  is 
rear  that  no  particular  form  of  words  is  necessary  to  constitute  a  trust; 
bat  I  take  the  real  nature  of  this  deed  to  be,  like  that  in  Wallwyn  v. 
Coutts,  not  80  much  a  conveyance  vesting  a  trust  in  A.  for  the  benefit  of 
;be  creditors  of  the  grantor;  but  rather  that  it  may  be  likened  to  an 
uraQgenieRt  made  by  a  debtor  for  his  own  personal  convenience  and 
uoommodationy — for  the  payment  of  his  own  debts  in  an  order  pre- 
y^nbed  byhimseify — over  which  he  retains  power  and  control,  and  with 
respect  to  \rhich  the  creditors  can  have  no  right  to  complain,  inasmuch 
u  they  are  not  injured  by  it,  they  waive  no  right  of  action,  and  are  not 
execuiing  parties  to  it. 

Hill  r.  Secretan,  1  Bos.  &  Pull.  315;  Williams  v.  Everett,  14  East,  582;' 
ind  Scott  V,  Porcher,  3  Mer.  652,  depend  rather  upon  the  principles 
vhichare  applicable  to  this  species  of  arrangement.  The  first  of  those 
cases, Meed,  in  which  it  was  ruled  that  if  A.  consigns  goods  to  B.,  to 
^«beldibrthe  benefit  of  C,  the  latter  has  such  an  interest  therein  that 
bemirdect  an  insurance  upon  the  goods,  has  always  been  considered 

ujoiofto  the  very  verge  of  the  law.    But  in  the  later  and  much 

r^r authority  of  Williams  v.  Everett,  it  was  decided,  that  where  there 
T»  no  privity  between  the  parties,  the  proceeds  of  bills  received  by  A., 
'ovhom  they  were  remitted  by  C,  is  money  had  and  received  not  to 
^euse  of  B.,  the  creditor  for  whom  the  bills  were  to  be  held,  but  to  the 
BseorC.,ibe  party  remitting  them;  the  court  holding,  consistently,  that 
t^s  is  io  the  nature  of  a  voluntary  arrangement  by  the  person  who  owes 
ttK  money.  Scott  t^.  Porcher  was  precisely  the  same  case,  occurring  in 
leonnof  equity;  for  that  is  the  case  of  a  mere  mandate,  revocable  by 
^  paity  who  consigned  the  goods. 

Now  two  things,  if  not  more,  were  done  in  the  lifetime,  and  by  the 
imhority  of,  the  Duke  of  York,  which  were  inconsistent  with  the  con- 
tmuanoe  of  the  arrangement  in  the  present  case.  His  royal  highness 
iiimself  paid  off  several  of  the  scheduled  creditors,  and  to  a  large 
amoantinthe  whole,  out  of  moneys  of  his  own;  and  further,  the  trus- 
ty, by  his  direction  and  at  his  request,  paid  back  to  him  a  cotisiderable 
ponioQof  the  fund  which  the  trust  deed  had  placed  in  their  hands;  cir- 
cumstances tending  strongly  to  show  the  intent  and  understanding  of  the 
panies  themselves  with  respect  to  the  nature  and  effect  of  the  transac- 
unn.  It  is  unnecessary,  therefore,  to  inquire  what  might  have  been  the 
c^  if  the  party  executing  the  instrument  had  never  thought  fit  to  do 
^oy  act  inconsistent  with  its  provisions;  but  the  question  might  then  be 
iable  to  a  very  different  consideration.  The  motion  to  discharge  the 
^'ice-Chancellor's  order  must  be  refused.* 

*T1)i8  ease  has  been  referred  to  and  considered  in  several  sabaeqaent  cases,  par- 
'ictlvty  in  Aeton  v.  Woodgate,  3  Milne  &  Keen,  492,  (8  Cond.  Cha.  Rep.  97,)  Bill 
•  Contoo,  ibid.  503,  (Ibid.  103);  and  see  also  Petre  v.  Espinasse,  ibid.  496,  (Ibid.  99.) 
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Fitzgerald  v.  Stewart. 

S  Eua.  4r  Myhe^  467. 

Where  consig^mneDts  have  been  made  from  abroad  to  answer  an  anmiitj  which  the 
owner  of  the  property  conei^ed  is  liable  to  pay«  aod  the  consignee  in  this  coqoItj 
gives  notice  of  the  arrangement  to  the  annuitant,  and  makes  payments  in  parsaaoea 
of  it,  the  consignee  is  not  afterwards  at  liberty  to  discontinue  such  payments,  to 
long  as  he  has  any  proceeds  of  the  consignments  in  his  hands. 

The  circumstances  of  such  a  transaction  constitute  an  implied  trust,  which  the  Cout 
will  enforce  sgainst  the  oonstgnesy  for  the  benefit  of  the  annuitant* 

March  1, 1831. 

THE  circumstances  of  this  case,  as  they  appeared  upon  the  bill,  are 
fully  stated  by  Mr.  Simons  in  his  report  upon  the  argument  of  the  de- 
murrer in  the  court  below,  2  Sim.  333,  (12  Cond.  Cha.  Rep.  442.) 

The  Vice-Chancellor  having  overruled  the  demurrer,  (he  defendants, 
Stewart  and  Westmorland,  appealed  from  His  Honour's  decision. 

Sir  E.  Sugden  and  Mr.  Burge,  in  support  of  the  appeal,  submitted 
that,  assuming  the  facts  set  forth  in  the  bill  to  be  true,  no  case  of  lien 
was  made  out  by  the  plaintiff  as  against  Messrs.  Stewart  and  Westmor- 
land; and  they  referred  to  the  cases  of  Garrard  v.  Lord  Lauderdale,  5 
Sim.  1,  (5Cond.Cha.Rep.  1,)  and  p.  \2\ySupra;  Worrall  v.  HarfordjSVes. 
4;  Ex  parte  South,  3  Swan.  392;  Scott  v.  Porcher,  3  Mcr.  652,  and 
Williams  v.  Everett,  14  East,  582.  They  further  contended,  that  the 
subject  of  the  suit  was  properly  cognizable  in  the  Court  of  Chancery  in 
Jamaica;  and  that  this  court,  therefore,  ought  not  to  interfere. 

Mr.  Pepys  and  Mr.  Roupell,  who  appeared  in  support  of  the  bill) 
were  not  called  upon  to  argue  the  case. 

The  Lord  Chancellor. — Though  I  shall  in  this  case  affirm  the 
judgment  of  the  Vice-Chancellor,  I  shall  certainly  not  do  so  on  the 
grounds  stated  in  the  report  of  His  Honour's  judgment.  His  Honour, 
according  to  that  report,  after  observing  that  he  does  not  mean  to  un- 
settle the  law  as  laid  down  in  the  case  of  Williams  v,  Everett,  14  £&s(> 
582,  states  two  circumstances  as  the  foundation  of  his  decision  in  the 
present  case, — the  one  that  the  receipt  of  the  money  had  been  notified 
to  the  plaintiff,  and  the  other  that  the  bill  alleged  that  an  express  (rust 
had  been  created. 

These  are  reasons  to  which  I  cannot  accede.  The  first  existed  in  the 
case  of  Williams  t;.  Everett  even  more  remarkably  than  here;  yet  the 
decision  there  was  in  favour  of  the  consignee.  That  was  a  case  of  bills 
remitted  by  a  debtor  to  his  agent  or  consignee,  with  a  letter  ordering 
him  to  pay  the  debts  due  from  the  party  making  the  remittance,  and, 
among  the  rest,  that  to  Williams,  and  that  the  balance  should  be  beia 
for  his  use;  but  the  debtor  directed  that  the  title  of  each  creditor  to  re- 
ceive such  payment  should  be  the  production  by  the  creditor,  of  a  \oUct 
of  advice  from  the  debtor  notifying  the  arrangement.  Williams  accord- 
ingly produced  such  a  letter,  and  made  the  demand,  as  is  stated  by  Lo'^ 
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E  ienboroagh  in  his  judgment,  ft  is  not,  therefore,  a  correct  represen- 
aiioDy  and  it  tends  to  confound  our  ideas  of  law,  to  say  that  Williams  v. 
Ereretc  differed  from  the  present  case  in  the  circumstance  of  the  notifi* 
c:itioo.  The  judgment  there  proceeded  entirely  on  the  want  of  all  privity, 
and  OQ  the  feet  that  there  was  no  adoption  by  the  consignee.  And  the 
^Angnage  of  Lord  Ellenboroughy  when  he  speaks  of  the  defendants  agree* 
\z%  to  hold  the  profits,  when  paid,  until,  by  some  engagement  entered 
iDto,  they  have  precluded  themselves  from  receding  from  their  contract, 
points  to  a  circumstance  which  raises  a  material  distinction  between 
Williams  v.  Everett  and  the  present  case,  and  one  directly  applicable  to 
die  latter. 

If  I  were  to  allow  this  demurrer,  I  should  be  carrying  the  rule  laid 
dovQ  in  Williams  v.  Everett  a  great  deal  further;  for  that  was  a  case 
vfaere,  so  far  from  an  assent,  there  was  a  refusal  to  recognize  the  ar-^ 
rangement  It  cannot  be  denied  that,  in  the  case  under  appeal,  the  an- 
nuuni  would  have  a  right  to  complain  if,  on  a  sudden,  the  consignees 
were  to  atop  the  payment  of  her  annuity.  For  it  is  not  pretended  that 
she  vooid  be  entitled  to  have  the  annuity  paid  out  of  the  consignments, 
▼faetbor  there  were  or  were  not  sufficient  funds  to  answer  the  amount 
of  ha  demand.  The  bill  only  goes  to  this  extent, — ^that  the  consignee, 
briiisacis,  has  subjected  himself  to  hold  the  consignments  subject  to 
ibeannaity,  so  far  forth  as  the  funds  may  be  sufficient  for  the  purpose; 
vbereas  in  Williams  v,  Everett,  the  creditors  who  received  the  letter 
nre  up  nothing,  and  had  no  compliances  made  to  them;  on  the  con- 
trary, ihey  met  with  a  flat  refusal. 

Iq  order  to  make  that  case  similar  to  the  present,  the  creditor  should 
hare  received  a  part  of  the  debt,  and  an  assent  rebus  ipsis  et  factis  to 
the  payment  of  the  rest.  Could  Everett  then  have  turned  round  after 
pijiDg  half  of  what  was  due  under  the  order,  after  lulling  the  creditors 
mto  aecarity,— could  he  then  have  refused  to  fulfil  his  contract?  That  is 
the  case  here.  These  defendants  pay  the  annuity  for  one  year;  and  I 
must,  in  passing,  observe,  that  I  cannot  accede  to  the  doctrine  that  aa 
aiiuuity  is  to  be  taken  by  piecemeal,  as  so  many  separate  transactions: 
on  the  contrary,  it  is  all  one  transaction.  The  defendants  have  duly 
paid  it  for  a  certain  time;  and  after  leading  the  plaintiff  to  expect  that 
they  would  continue  so  to  pay  it,  they  turn  round  and  repudiate  their 
own  act  Now,  on  the  authority  of  those  cases,  that  cannot  be  permitted; 
and  I  should  be  carrying  the  principle  a  great  step  further  if  I  were  to 
extend  it  to  cases  where  the  consignee  had  assented  to  the  arrangement 
of  the  debtor. 

As  to  this  being  an  express  trust,  by  v^hich  I  understand  a  trust  created, 
sot  by  fiacts  and  circumstances,  but  by  express  words,  there  is  no  such 
trust  here;  the  court  is  left  to  raise  it  by  implication  of  law  from  the 
dealing  ainl  conduct  of  the  parties.  The  nature  of  the  agreement  is  much 
aore  correctly  stated  in  the  argument  of  the  counsel  in  the  court  below, 
ifaan  in  the  language  ascribed  by  the  report  to  the  learned  Judge.  There 
■  00  express  trust,  nor  any  thing  like  it;  all  that  the  plaintiff  contended 
bx  below  was,  that  there  were  facts  and  dealings  in  the  case  which 
raffidently  indicated  the  assent  of  the  consignees,  and  from  which,  by 
toplication,  the  relation  of  trustee  and  cestui  que  trust  might  be  fairly 
considered  to  be  constituted. 

Upon  these  grounds,  and  not  upon  any  of  those  attributed  to  His  Ho- 
aonr,  I  have  no  difficulty  whatever  in  affirming  this  judgment. 
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Attorney-General  v.  the  Archbishop  of  York, 

9  ilia.  #*  Ifylne,  461. 

REFERENCE  to  settle  a  scheme  for  the  application  of  the  revenues 
of  an  ancient  hospital^  of  which  the  original  foundation  and  endowment 
were  unknown^  but  of  which  the  master,  after  paying  a  certain  fixed 
yearly  stipend  to  a  chaplain,  and  also  to  six  alms-women  who  had 
apartments  in  the  hospital^  and  defraying  the  repairs,  applied  the  surplus 
income  to  his  own  use. 

March  5, 1831. 


Ware  v.  The  Grand  Junction  Water  Works  Company. 

3  Bm.  ir  Mylne,  470. 

Injanction  to  restrein  the  Grand  Junction  Water  Works  Company  from  applying  to 
parliament  for  an  act  anthorizing  the  company  to  procure  its  supply  of  water  bj 
meana  of  an  aqueduct  from  the  river  Colne  instead  of  the  Thames,  as  authorized 
by  the  existing  acts  under  which  it  was  incorporated,  refused. 

A  court  of  equity  will  not,  at  the  instance  of  a  shareholder,  restrain  a  joint-stock  com- 
pany incorporated  by  acts  of  parliament  which  prescribe  its  constitution  and  objects, 
from  applying  in  its  corporate  capacity  to  parliament,  and  from  using  its  corporate 
seal  and  resources  to  obtain  the  sanction  of  the  legislature  to  the  remodelling  of  its 
constitution,  or  to  a  material  alteration  and  extension  of  its  object  and  powers. 

The  right  of  making  such  an  application  is  incident  to  a  joint-stock  company  of  that 
description. 

Ilarch  15, 1831. 

BY  an  act  of  parliament  passed  in  the  51  G.  39(c.  clxix.)yand  intitaled 
*'an  act  for  confirming  certain  articles  of  agreement  entered  into  between 
the  company  of  proprietors  of  the  Grand  Junction  Canal  and  certain 
persons,  for  supplying  with  water  the  inhabitants  of  the  parish  of  Pad- 
dington,  and  the  parishes  and  streets  adjacent,  in  the  county  of  Middle- 
sex/' it  was  enacted,  that  certain  articles  of  agreement  made  between 
the  said  Grand  Junction  Canal  Company  and  one  Samuel  Hill  should 
be  absolutely  confirmed;  and  the  said  company  were  thereby  empowered 
and  authorized  to  demise,  lease,  and  to  farm  let  unto  a  company  of  pro* 
prietors  who  were  thereby  to  be  constituted,  their  successors  and  assigns, 
the  powers  and  authorities  comprised  in  the  said  articles  of  agreement 
for  the  term  and  upon  the  conditions  in  the  said  articles  of  agreement 
mentioned.  The  act  then  proceeded  to  declare  that  the  persons  therein 
named,  being  proprietors  of  shares  in  the  undertaking  to  be  executed 
under  that  act,  should  be  united  into  a  company  for  the  making,  com* 
plating,  improving,  and  maintaining  the  water  works,  aqueducts,  reser« 
voirs,  and  other  works  necessary  for  eifectuating  the  purposes  of  the 
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izrwmenc  before  mentioned,  and  diould  for  that  purpose  be  a  body 

pi.itic  and  corporate  by  the  name  of  '<The  Grand  Junction  Water 

Works  Company/'  and  by  that  name  have  succession,  and  have  a 

coaimon  seal;  and  for  carrying  into  effect  the  said  purposes,  and  consti- 

iciiog  and  upholding  the  said  works,  the  new  company  was  .thereby 

empowered   to  raise  by  subscription  among  themselves  (he  sum  of 

150,000/.,  in  50L  shares,  which  were  to  entitle  the  holders  to  a  propor- 

Donate  share  of  the  profits  of  the  undertaking;  and  also  (should  it  be 

ifqoifed)  to  raise  a  further  sum  of  1 50,000/.  for  the  purpose  of  main- 

tiiuii^  aad  completing  such  reservoirs,  aqueducts  and  other  works,  upon 

the  terms  and  in  the  manner  therein  mentioned.  The  act  then  proceeded 

toiaydown  regulations  respecting  the  transfer  and  disposition  of  the 

shires  and  the  general  superintendence  and  managemetit  of  the  affairs 

ot  ibe  company^  and  to  make  particular  provisions  for  the  holding  of 

baK-yearly   general  assemblies,  and  also  for  the  holding  of  special 

general  assemblies  of  the  proprietors;  and  authority  was  given  to 

ibecompuiy  at  such  assemblies  to  order  and  dispose  of  the  custody  of 

their  eooimon  seal,  and  the  use  and  application  thereof,  and  to  make 

nlci  by-laws,  and  orders  for  the  good  government  of  the  company, 

tbeJT servants  and  agents,  and  for  the  superintendence  and  management 

ol  (be  said  undertaking,  and  also  from  time  to  time  to  alter  and  repeal 

stsch  by*laws,  rules,  and  orders;  and  it  was  declared  that  such  by-laws, 

raies,  and  orders,  when  reduced  into  writing  under  the  common  seal  of 

the  oompaoy,  should  be  binding  upon  all  the  proprietors,  provided  they 

vere  not  repugnant  to  the  laws  of  England  or  to  the  provisions  con- 

taiaed  in  that  act. 

By  another  act  (56  G.  3,  c.  Ixxxv.),  further  powers  were  given  to 
the  Grand  Junction  Water  Works  Company  with  respect  to  the  mode 
m  which  the  last-mentioned  sum  of  150,000/.  might  be  raised;  and  it 
V8S  enacted,  that  the  proprietors  of  the  shares  thereby  created,  should 
Maod  in  all  respects  upon  the  same  footing  with  tlie  proprietors  of  the 
t^nal  shares.  By  a  subsequent  act  (59  G.  3,  c.  cxi.)  the  proprietors 
of  ibe  Regent  Canal  were  authorized  to  supply  the  reservoirs,  pipes  and 
other  works  of  the  Grand  Junction  Water  Works  Company,  for  the 
gencial  piuposes  and  objects  of  the  said  company,  with  water  from  the 
river  Thames,  by  the  means  and  according  to  the  powers  and  regula- 
tions therein  mentioned;  and  certain  arrangements  were  sanctioned  be- 
tweeo  the  proprietors  of  the  Regent  Canal,  the  Grand  Junction  Canal, 
and  the  Grand  Junction  Water  works  Company  for  the  common  advan- 
tage of  those  different  corporate  bodies. 

By  another  act  (7  G.  4,  c.  cxl.)f  which  was  made  to  amend  the  acts 
already  referred  to,  the  proprietors  of  the  Grand  Junction  Water  Works 
Company  were  thereby  confirmed  and  established  in  perpetuity,  as  a 
company  for  making,  improving,  completing,  and  maintaining  water 
vorks, aqueducts, reservoirs,  and  other  works  necessary  for  the  purpose 
af  providing  and  supplying  with  good  and  wholesome  water  from  the 
liver  Thames,  the  inhabitants  of  the  several  buildings  erected  and  to  be 
erected  in  the  parishes  and  districts  aforesaid;  and  their  character  as  a 
My  corporate  was  also  confirmed,  and  power  was  given  to  them  and 
tbeir  soocessors,  by  themselves  and  their  agents,  to  make,  complete,  and 
naiotaia  water  works,  aqueducts,  reservoirs,  water-wheels,  steam- 
eogines,  pipes  and  other  works  necessary  for  supplying  the  aforesaid 
iohabitaols  with  water  to  be  drawn  from  the  river  Thames  at  or  near 
Chelsea,  and  to  supply  such  water  works  accordingly  with  water  from 
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the  said  river  to  such  extent  and  under  such  restrictions  as  were 
pressed  in  the  said  act  of  the  59  G.  3.,  but  not  further  or  otherwise.  And 
it  was  further  enacted  that  all  the  powers,  provisoes,  regulations,  and 
restrictions,  contained  in  the  said  acts  of  the  51st  &  56th  G.  3,  respec- 
tively, except  in  so  far  as  they  were  thereby  varied  or  repealed,  should 
continue  in  force  and  apply  to  the  Grand  Junction  Water  Works  Com- 
pany thereby  incorporated  in  perpetuity;  and  the  said  company  was 
also  empowered  to  apply  a  certain  specified  proportion  of  the  gross 
yearly  income  derived  from  the  water-rents,  towards  the  improvement, 
extension,  or  restoration  of  the  buildings,  reservoirs,  aqueducts,  eogin^ 
pipes,  and  other  works  for  the  time  being  vested  in  the  company,  or  in 
the  purchase,  erection,  or  completion  of  any  new  or  additional  buildings, 
ground,  reservoirs,  aqueducts,  engines,  pipes,  or  other  works  which 
should  from  time  to  time  be  thought  necessary  or  convenient  for  the 
purposes  of  the  said  undertaking. 

The  bill,  which  was  filed  by  one  of  the  proprietors,  suing  on  his  own 
behalf  only,  against  the  Grand  Junction  Water  Works  Company  and 
their  clerk,  after  setting  forth  the  substance  of  these  several  enactments, 
stated  that  a  large  sum  of  money  had  been  contributed  by  the  company 
of  proprietors  and  had  been  applied  in  the  construction  of  the  works 
authorized  by  the  acts  in  question,  which  works  were  now  maintained 
at  a  heavy  expense,  and  that  the  undertaking  had  become  profitable: 
that  by  means  of  the  water-rents  levied  under  the  provisions  of  the  acts 
a  large  income  had  of  late  years  been  produced  which  was  divided 
among  the  proprietors  in  proportion  to  the  number  of  their  respective 
shares:  that  the  plaintiff  had  at  different  times  purchased  shares  in  the 
company,  aiid  that  previous  to  the  month  of  November  1830,  he  was, 
and  still  continued  to  be,  the  holder  of  seventy  of  such  shares:  that 
several  of  the  members  of  the  company,  some  of  whom  were  now 
directors,  had  formed  a  design  to  depart  from  the  provisions  of  the 
last-mentioned  act  of  parliament  whereby  the  company  were  empower- 
ed to  make  and  maintain  the  several  works  therein  mentioned  for^  the 
purpose  of  supplying  the  inhabitants  of  the  said  parish  of  Paddington, 
and  parishes  and  streets  adjacent,  with  water  to  be  drawn  from  the 
river  Thames,  at,  or  near  Chelsea  aforesaid,  and  to  Supply  such  water 
works  accordingly,  and  in  lieu  of  the  same  intended  and  proposed  to 
make  a  new  cut  or  aqueduct  from  the  river  Colne,  to  commence  at  a 
place  in  the  parish  of  Iver  in  the  county  of  Bucks,  and  to  terminate  in  or 
near  the  parish  of  Paddington,  and  to  pass  through  or  into  a  great 
number  of  intermediate  parishes  or  townships  for  the  purpose  of  sup- 
plying with  water  from  the  said  river  Colne  not  only  the  inhabitants  of 
Paddington,  and  the  parishes  and  streets  adjacent,  but  also  the  inhabi- 
tants of  the  several  intermediate  parishes  and  townships;  and  that  the 
said  directors  and  shareholders  were  desirotis  to  apply  to  parliament  to 
enable  the  company  to  do,  as  well  as  to  obtain  authority  to  raise  a  fur- 
ther sum  of  money  for  making  and  completing  the  several  works  which 
such  purposes  would  require,  and  that  they  were  also  desirous  to  apply 
part  of  the  company's  funds  in  defraying  the  expenses  of  applying  for, 
and  obtaining  an  act  of  parliament  for  such  several  purposes,  and  to  use 
the  company's  name  and  seal  for  obtaining  such  act. 

The  bill  went  on  to  state  the  different  proceedings  which  had  been 
taken  by  the  company,  in  and  subsequently  to  the  month  of  November 
1830,  for  the  purpose  of  prosecuting  an  application  to  parliament  for  the 
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vesnry  powers  to  carry  their  proposed  plan  ioto  execution;  and  it  set 
vrih  the  notices  which  had  been  issued  to  the  proprietors  previously  to 
^  holding  of  the  several  meetings  at  which  the  proposed  plan  was 
»eQ  Into  consideration.  It  then  stated,  that  several  shareholders  who 
;it«Qded  sach  meetings  strongly  opposed  the  adoption  of  the  plan,  but 
lSu  their  opposition  having  been  overruled,  resolutions  were  passed, 
espoveriog  the  directors  to  apply  to  parliament  in  the  present  session  for 
IS  act  to  amend  and  enlarge  the  powers  of  the  company,  and  to  enable 
he  company  to  form  and  maintain  an  aqueduct  from  the  river  Colne  to 
Loidon^aod  to  constitute  the  company  a  corporation  for  taking  and  dis- 
':.b&ting  the  waters  of  that  river;  and  further  authorizing  the  directors  to 
tuttuo  sach  contracts  as  they  might  deem  expedient  for  the  purchase 
j!  [roperty  on  the  river  Colne,  or  in  the  line  of  the  intended  aqueduct. 
Trebiil  then  stated,  that  a  draft  of  the  proposed  act,  which  was  to  effect 
ittse  objects,  had  been  submitted  to  the  shareholders  and  been  approved 
by  ihem^od  a  resolution  passed  that  it  should  be  presented  to  parliament. 
The  bill  charged  that  the  defendants  intended  to  proceed  forthwith  to 
carryioioeffect  the  aforesaid  resolutions,  at^d  to  present  and  prosecute 
^peihiaolo  parliament  nnder  their  common  seal  for  an  act  authorizing 
liieatoBiake  a  new  cut  or  aqueduct  from  the  river  Colne,  and  also  to 
eipecd  the  funds  of  the  company,  and  to  employ  their  officers,  influence, 
^crniit  in  support  of  the  application,  and  in  entering  into  contracts, 
»  veil  as  in  completing  other  contracts  which  they  had  already  made 
'^r  (he  authority  of  the  aforesaid  resolutions.  It  further  charged,  that 
•!  Tould  be  contrary  to  the  provisions  of  the  now  subsisting  acts  of  par- 
'^nt,and  injurious  to  the  interests  of  the  plaintiff  and  the  shareholders 
:fihe  company  at  large,  that  such  purposes  should  be  carried  into  effect, 
irtbatanactof  parliament  should  be  obtained  with  that  view;  and  it 
curged  that  a  considerable  diminution  in  the  value  of  the  company's 
^res  had  already  taken  place  in  consequence  of  these  proceedings. 
The  bill  prayed  that  the  defendants,  the  Grand  Junction  Water  Works 
'^pany,  might  be  restrained  by  injunction  from  presenting  any  peti« 
-'00  or  making  any  application  to  parliament,  and  from  taking  any  other 
?roceedin^  for  obtaining  an  act  to  enable  them  to  make  any  cut  or 
aqoedttci  from  the  river  Colne,  for  the  purpose  of  supplying  with  water 
^ithertltt  metropolis  or  the  inhabitants  of  the  parish  of  Paddington,  or 
^f  any  wher  parishes,  hamlets,  or  townships  whatsoever,  or  any  com* 
(^^if  of  proprietors  already,  or  hereafter  to  be  authorized  to  supply  such 
[■smliesor  places  with  water,  or  to  enable  the  said  company  to  construct 
^f  reservoirs  or  other  works  for  the  purposes  aforesaid,  or  to  raise  any 
^^ofmoney  for  making  and  completing  such  works;  and  that  they 
^5^  in  like  manner,  be  restrained  from  using  the  seal,  name,  funds, 
property,  credit,  or  officers  of  the  company,  in  or  towards  the  making 
'^  cut  or  aqueduct,  or  the  constructing  of  such  works,  or  in  support 
'^7  petition  to  or  bill  in  parliament  for  the  purposes  aforesaid,  or  from 
^pioyiag  them,  or  permitting;  them  to  be  employed  in  any  manner  re- 
r^goant  to  the  now  subsisting  provisions  of  the  said  acts  of  parliament, 
•  ihe  purposes  for  which  the  company  was  now  established. 
^  tnaterial  allegations  in  the  bill  were  verified  by  affidavit. 

The  Vico-Chancellor  having,  upon  arginnent,  made  an  order  for  a 
^i^ial  injunction  in  the  terms  of  the  prayer  of  the  bill,  the  defendants 
^w  moved  for  the  discharge  of  that  order. 
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The  Solicitor-General,  (Sir  W.  Home,)  Mr.  Pepys,  and  Mr.  W.  Ras- 
8elU  in  support  of  the  motion. 

The  first  branch  of  the  injunction  cannot  be  supported,  inasmndi  as 
it  amounts,  in  substance,  to  a  positive  prohibitiou  against  pariiaroent 
entertaining  the  proposed  application.  Every  question  raised  by  the 
present  motion  might  be  fairly  and  satisfactorily  discussed  and  deter- 
mined in  a  committee  of  the  House  of  Commons.  A  collision  between 
two  courts  of  judicature,  and,  d  fortiori^  a  collision  with  the  legislature, 
is  always  to  be  deprecated  and  avoided.  That  part  of  the  injuociion 
has  no  reference  whatever  to  the  employment  of  the  partnership  funds, 
and  nothing  is  to  be  done  by  the  application  to  parliament  which  can, 
in  any  way,  make  the  plaintiff  personally  responsible.  The  plaintiff's 
conduct  is  merely  vexatious,  and  is  probably  resorted  to  for  the  purpose 
of  extorting  money,  or  inducing  the  company  to  get  rid  of  his  opposition 
by  purchasing  up  his  interest  at  an  extravagant  price.  His  language  to 
the  company  is  this;  ^  Under  your  present  constitution  yon  have  no 
right  to  execute  the  projected  extension  of  your  works;  and  yet  yoa 
shall  not  go  to  parliament  to  obtain  such  an  alteration  in  your  constitu- 
tion as  may  authorize  you  to  undertake  it.''  If  a  single  shareholder  is 
to  be  permitted  to  stop  the  proceedings  taken  by  the  general  body  of 
proprietors  constituting  a  public  company  of  this  description,  with  a  riew 
to  adapt  their  powers  and  establishment  to  the  altered  wants  and  condi- 
tion of  the  times,  a  license  will  be  given  to  the  most  wanton  and  into- 
lerable oppression. 

The  second  part  of  the  injunction  touches  the  question  of  partnership 
property  in  a  novel  and  extraordinary  way,  for  it  restrains  the  company 
from  employing  their  common  seal,  name,  funds,  and  officers  in  pro- 
curing any  additional  powers  from  the  legislature.  Now  it  is  notorious 
that  no  public  company  incorporated  by  act  of  parliament  obtains  at 
once  all  the  powers  and  authorities  which  it  requires;  and  in  the  case  of 
this  very  company,  four  successive  acts  of  parhament  have  been  solicited 
and  obtained,  some  of  which  very  materially  altered  the  character  and 
powers  of  its  original  constitution.  The  drawing  from  the  river  Thames 
at  Chelsea  the  supply  of  water  which,  at  an  earlier  period,  had  beea 
drawn  from  the  Grand  Junction  Canal,  and  in  that  way  incidentally 
from  the  Colne,  was  only  directed  by  the  59  G.  3,  and  was,  therefore,  a 
great  departure  from  the  undertaking  as  at  first  established;  yet  no  ooe 
ever  imagined  that  the  company,  in  applying  for  the  legislative  sanction 
by  which  that  change  was  introduced,  committed  a  fraud  upon  its  mem- 
bers, or  sought  unconscientiously  and  improperly  to  violate  its  original 
constitution.  The  substantial  object  for  which  the  company  was  incor^ 
porated  was  to  supply  a  certain  district  of  the  metropolis  with  water: 
and  whether  that  object  is  attained  from  one  source  or  another  is  merely 
an  accidental  circumstance,  to  be  determined  by  considerations  of  con- 
venience, of  which  the  company,  acting  upon  the  resolutions  of  its  mem- 
bers at  assemblies  regularly  convened,  is  the  best,  and,  by  its  constitution, 
the  sole  judge.  The  authorities  necessary  for  carrying  those  resolutions 
into  effect,  wherever  they  involve  any  change  in  the  machinery  of  the 
undertaking,  can  only  be  obtained  from  parliament;  and  a  parliamentary 
committee  is  the  only  competent  tribunal  to  which  all  the  arguments 
against  the  proposed  innovation,  derived  from  its  inexpediency,  its 
alleged  expense  and  unprofitableness,  and  even  its  inconsistency  with 
the  charter,  and  the  breach  of  faith  which  it  is  said  to  involve  on  the 
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a*tof  the  companyi  can  be  properly  and  effectually  addressed.  The 
Ccun  of  Chancery  9  therefore,  so  far  from  being  called  upon  to  interpose^ 
abottDd  to  stand  aloof,  and  leave  the  measure  to  take  its  regular  and 
ccnstitmioDal  course;  Mayor  of  Lynn  v.  Pemberton,  1  Swan.  244,  In 
Nstusch  r.  Irvingt  Gow  on  Fartnerp.  App.  No.  6,  3d  edit.,  which  will 
be  cited  OD  the  other  side,  the  company  was  a  mere  private  partnership, 
miocorporated,  and  in  w^hich  the  partnership  deed  contained  no  clause 
BrJd  as  exists  in  this  case,  rendering  the  resolutions  of  the  majority  of 
'i;€siiareholders,  when  formally  convened  for  the  purpose,  binding  on 
tne  minority. 

SirE.Sngden,  Mr.  Knight,  and  Mr.  Girdlestone,' jun.  in  support  of 
the  injunction. 

li  is  ridiculous  to  represent  this  injunction  as  an  attempt  to  encroach 
on  tbfi  privileges  or  to  interfere  with  the  jurisdiction  and  authority  of 
patiiameoL  The  order  does  not  pretend  to  stay  any  proceedings  of  the 
lepUtore;  it  operates  on  the  defendants  merely  as  parties  in  this  suit, 
a^  it  depends  upon  the  well  established  principle  according  to  which 
urpvtoer  who  misapplies  or  perverts  the  partnership  property  and 
cr«£i(obis  own  private  purposes,  is  liable  in  equity  to  be  restrained. 
Ben  the  purposes  of  the  act  of  parliament  which  the  influence  and 
bids  of  the  company  are  to  be  employed  in  soliciting  is  totally  di»- 
Qciiar,  or  it  may  be  diametrically  opposed  to  the  purposes  for  which 
(!:€  company  was  instituted  and  incorporated.  Under  the  subsisting 
sets,  the  Grand  Junction  Water  Works  Company  is  an  undertaking  for 
roppiying  Paddington  and  the  parts  adjacent  with  water  taken  from  the 
Thames  at  Chelsea;  whereas  it  is  now  proposed  to  convert  it  into  a 
^me  for  constructing  and  maintaining  an  aqueduct  from  the  river 
Coine,  a  distance  of  twelve  or  fifteen  miles,  and  supplying  all  the  inter- 
loediate  country  as  well  as  the  northwest  extremity  of  the  capital  with 
vaier  conveyed  along  that  aqueduct.  As  incidental  to  the  plan,  the 
company  are  to  become  the  proprietors  of  corn-mills  and  paper-mill% 
^  rights  of  fishing,  and  to  make  purchases  of  lands  and  buildings,  upon 
vhidi  a  ia^e  portion  of  their  capital  must  of  course  be  sunk. 
,  Appose,  instead  of  water  works,  this  had  been  a  canal,  and  the  pro- 
M  vas,  as  in  a  case  very  recently  before  the  Vice-Chancellor,^  to  drain 

*FortlM  following  note  of  the  case  alladed  to,  the  reporters  are  indebted  to  Mr. 

Booifa. 

Canliff  V.  The  Manchester  and  Bolton  Canal  Company.— Feb.  10, 1831. 

1^  bin  was  filed  by  the  plaintiff  (a  shareholder  saing  only  on  bis  own  behalf) 
^ftt  the  eompany,  which  was  incorporated  by  a  local  act  of  parliament,  to  restrain 
^eoaptny  by  iojanction  from  affixing  the  corporate  seal  to  a  petition  to  parliament 

or  til  aet  to  convert  a  portion  of  the  canal  into  a  railway,  and  from  applying  any  of 
'^  corporate  fanda  to  the  proposed  object. 

1^  Vigi-Cbaiicillor  offered  to  give  the  defendants  time  to  answer  the  affidavits, 
« eoodition  that  they  woold  take  no  steps  in  the  meantime.  The  counsel  for  the 
^^puty  lejeeted  the  offer,  and  contended  that  there  was  no  equity  for  each  relief  as 

^bill  piayed.  His  Honour,  however,  expressed  a  different  opuuon,  and  granted  the 

sjtneUflB. 
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off  the  water  and  lay  a  railroad  along  the  bottom,  so  as  to  convert  the 
canai  into  a  railway  for  the  conveyance  of  goods  and  passengers  in 
steam-carriages,  will  it  be  maintained  that  such  an  alteration  would  be 
legitimate  and  proper,  or  that  all  the  shareholders  would  be  bound  to 
acquiesce  in  it  when  sanctioned  by  the  votes  of  a  majority?  His  Honoor 
was  of  a  different  opinion,  and  at  once  granted  an  injunction.  Thar,  it 
will  be  said,  was  a  strong  case;  but  where  is  the  line  to  be  drawn' 
Where  are  such  projects  to  end,  or  how  are  the  hapless  shareholders 
who  are  entangled  in  them  by  their  more  adventurous  or  specalatiDg 
partners  to  escape  from  the  serious  responsibility  which  mnythmbt 
entailed  on  them?  The  plaintiff  has  purchased  shares  relying  on  ifae 
faith  of  this  being  a  company  having  a  certain  definite  purpose  and 
constitution  established  and  prescribed  by  acts  of  parliament;  and  he 
now  finds  that  the  wholcof  the  corporate  inflttence,  credit,  and  resources 
of  the  company  are  to  be  employed  in  procuring  the  sanction  of  the 
legislature  to  a  fundamental  change  in  that  purpose  and  constitutioo. 
Against  such  an  application  so  supported,  what  chance  has  a  solitary 
shareholder  of  waging  in  parliament  a  successful  opposition?  And  eren 
if  he  succeeds  there,  to  what  quarter  is  he  to  look  for  indemnity  either 
against  the  expenses  which  he  must  himself  incur  in  the  stniggle,  or 
against  the  depreciation  which  the  heavy  costs  of  a  contest  in  parliameot 
must  of  necessity  occasion  in  the  value  of  his  shares? 

The  arguments  drawn  from  the  expensive  nature  and  doubtftil  ntilitj 
of  the  proposed  scheme,  as  well  as  from  the  breach  of  faith  wbicli  it 
involves  towards  persons  holding  substantial  interests  in  the  company 
as  now  constituted,  may  all,  it  is  said,  be  urged  with  equal  effect  before 
a  parliamentary  committee;  but  they  cannot  be  submitted  to  that  tribunal 
at  the  same  comparatively  moderate  cost,  and  with  the  same  certainty 
of  receiving  a  patient  and  impartial  consideration,  or  a  prompt  and  final 
decision,  as  in  this  court.  Undoubtedly  a  parliamentary  committee  may 
entertain  and  act  upon  considerations  of  this  description;  but  that  is  no 
reason  for  depriving  the  Court  of  Chancery  of  its  concurrent  jnrisdictioo, 
especially  as  the  latter  court  has  first  obtained  possession  of  the  subject, 
and  is  besides  much  better  fitted  to  investigate  and  determine  qnestioos 
of  so  delicate  and  complicated  a  nature.  If  this  were  the  case  of  a 
private  partnership  in  which  some  of  the  partners  were  applying  for  an 
act  of  parliament  to  extend  or  vary  the  powers  of  the  company  under 
their  deed  of  partnership,  the  court  would  at  once  interpose  on  the 
ground  of  the  flagrant  breach  of  faith  which  they  were  commitung 
against  the  dissenting  partner;  and  the  circumstance  that  this  is  a  joint- 
Mr.  Knight  and  Mr.  Dackworth,  for  the  plaintiflf. 
Sir  C.  liVhetherell  and  Mr.  Booth,  for  the  defendants. 

The  company  had  not  time  to  appeal  without  running  the  hazard  of  losing  the  par- 
liamentary session,  and  they  therefore  came  to  a  compromise  with  the  plaintifly  ^ 
thereupon  abandoned  the  anit. 

A  few  days  afterwards  a  bill  was  filed  by  one  Mandaley  againat  the  same  caia- 
pany,  and  for  a  aimilar  object. 

The  defendants  filed  a  demurrer,  whieh  the  yiee-Chancellor  overmled.  The  coof 
pany  then  pot  in  an  answer,  and  the  canse  was  sabaeqoently  heard  on  the  oeritSt  vA 
the  anitdiamisaed  with  costs. 
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-  *k  company,  the  constitution  of  which  has  been  solemnly  settled  by 

's  of  parliament,  rather  strengthens  than  weakens  the  ground  for 

rposition.    That  was  the  deliberate  opinion  of  Lord  Eldon  in  the 

.  •'  of  Natnsch  v,  Irving,  which  is  a  strong  authority  for  the  present 

;:  iction,  and  is  perfectly  reconcilable  with  the  doctrines  laid  down 

'>ie  same  Judge  iu  the  subsequent  case  of  Mayor  of  Lynn  v.  Pern- 

Tlic  LoiD  Chancellor. — This  injunction  consists  of  two  branches 
"  <H  are  manifestly  and  widely  distinguishable;  the  one  over^riding 
.'  ^^ii.bracing  the  whole  of  the  introductory  and  concluding  portion  of 

order;  the  other,  being  the  part  which  lies  between  them,  and  being 

.mparatireiy  small  importance.    The  first  branch  refers  exclusively 
■    le  steps  which  may  be  taken  by  the  company  with  a  view  to  obtain 

'v  act  of  parliament  authorizing  the  proposed  alterations  in  their 
-  •inking;  the  second  merely  restrains  them  from  proceeding  to  carry 
i->  '^atiemtions  into  execution,  independently  of  such  legislative  sane- 
'•1.  or  from  using,  or  permitting  to  be  used,  the  seal,  name,  funds, 
:.:.  and  officers  of  the  company,  with  a  view  to  effect  any  such  pur- 
'.^-  under  their  existing  constitution. 
^^raglad  that  the  subject,  which  is  one  of  great  importance,  has  been 

,.  'iiscussed.  The  opinion  I  have  formed  is  against  the  injunction  as 
^-'^"^  regards  the  first  and  last  parts  of  the  order;  but  as  far  as  regards 
.  inrermediate  portion,  I  shall  permit  it  to  stand. 
It  is  quite  idle  to  represent  this,  as  was  at  first  sought  to  be  done,  as 
'  3:!einpt  to  restrain  by  injunction  the  proceedings  of  the  high  court 
:  irliament.  This  is  no  injunction  to  restrain  any  proceedings  of  par- 
i'  nil,  or  to  restrain  any  parties  who  may  be  called  upon  by  the  autho- 
y  of  parliament  from  intervening  in  such  proceedings.  It  is  simply  an 
.  ir.ction  to  restrain  a  partnership  now  existing  under  a  certain  consti* 

li  from  doing  any  act  in  its  corporate  capacity  with  a  view  to  obtain 

=  ^■'^T  modelling  of  that  constitution,  say  an  extension,  or  a  variation,  or 

ven  a  total  change  of  it.    I  am  of  opinion  that  the  right  to  take  pro- 

'■^•ur.?sin  parliament  in  the  way  that  is  proposed  is  incident  to  a  cor* 

^  n:onof  this  nature;  at  the  same  time  ifully  admitting  that  the  share- 

•  <^  ^ers  ire  certainly  not  entitled  to  do  any  thing  which  the  partnership 

nr oiiibits,  or  which  those  acts  of  parliament,  which,  in  truth,  constitute 

«^  irdeed  of  partnership,  give  them  no  authority  to  do. 

A  ihongh,  therefore,  I  am  now  disposed  to  support  the  injunction  as 

'  ^^  sach  acts  as  are  not  authorized  by  the  present  constitution  of  the 

i.T.pany,  I  will  not  interfere  to  restrain  the  company,  qtih  corporate 

*^7jrom  applying  to  the  legislature  and  obtaining  a  change  in  its  con- 

'^•ion,  which  will  put  those  acts  of  parliament  upon  a  different  foot- 

/-•  t>y  extending  its  powers  or  by  substituting  a  new  body  for  the  old. 

'Cinsee  nothing  in  the  nature  of  a  corporate  body  of  this  description  to 

y-'^m  that  body  from  so  dealing  with  itself,  and  asking  for  such  an 

'^'■nsion  or  variation  of  its  constitution.    A  corporation  may  apply  to 

'-crown  for  a  new  charter;  and  the  new  charier,  when  accepted,  binds 

•»e  corporation  and  gives  it  a  new  existence.     And  why  may  not  such 

•^^^^)ras  this  in  like  manner  apply  to  parliament  for  an  alteration  and 

ttension  of  its  powers?    It  was  said  that  if  corporate  bodies  of  this 

^'^nption  are  allowed  to  make  such  an  application,  those  who  rely  on 

^i  constitmion  are  deceived  becaase  they  come  ill  upon  the  &ith  and 
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footing  of  its  being  a  partnership  of  a  certain  kind,  and  now  it  is  soti§ht 
to  be  materially  varied.  But  are  not  a  man's  eyes  open  to  the  fate  that 
attends  him  when  he  enters  into  a  partnership  with  a  body  of  this  kind? 
Does  he  not  know  that  he  is  liable  to  this  contingency,  and  either  that 
the  company  ought  to  have  the  power  of  obtaining  an  alteration  in  its 
constitution,  or  that  he  ought  to  come  in  as  a  member  of  it  under  certaio 
conditions  and  restrictions? 

All  the  arguments  used  here  touching  the  great  change  to  be  effected 
by  the  new  project — that  the  change  is  as  great  as  if,  instead  of  a  canal, 
there  was  to  be  an  application  to  convey  by  steam  upon  a  railroad— that 
it  is  likely  to  ruin  the  proprietors,  and  the  like, — ^are  still  open  to  the 
plaintiff  before  a  committee  of  the  House  of  Commons  or  House  of 
Lords.  There  is  not  a  single  individual,  who  faivues  himself  aggrieved 
by  the  proceedings,  who  may  not  apply  in  person  before  that  tribuoal. 
and  by  his  agents,  counsel,  and  witnesses  oppose  the  passing  of  the  bill 
into  a  law.  Is  not  that  the  old,  regular,  and  constitutional  mode,  and  is 
not  this  a  new  and  an  irregular  mode  of  proceeding?  If  this  applicatiofl 
is  listened  to,  every  time  a  new  act  of  parliament  is  applied  for  by  a 
body,  consisting,  like  this,  of  600  or  700  proprietors,  if  a  single  member 
chooses  to  differ  from  the  rest  (and,  indeed,  but  for  that  very  differeoce 
the  intervention  of  parliament  would,  in  most  cases,  be  unnecessary) 
before  the  corporate  seal  can  be  carried  to  Westminster  at  the  foot  of  a 
petition  by  the  company,  praying  for  an  extension  of  its  powers,  the 
matter  must  first  be  discussed  here  upon  an  injunction  bill;  and  if  it  sar- 
vives  the  injunction  bill,  then,  and  not  till  then,  will  it  come  to  its  proper 
tribunal.  I,  for  one,  am  not  prepared  to  open  this  door  of  litigaCioa 
There  never  was  so  wild  a  dream  as  to  imagine  that,  by  refusing  this 
piotion,  I  shall  overturn  a  decision  of  Lord  Eldon's  in  Natusch  & 
Irving.  I  am  rather,  in  fact,  affirming  that  decision;  but  if  I  upheld  the 
whole  of  this  injunction,  I  should  be  going  against  the  principle  of  the 
case  of  the  Mayor  of  Lynn  v.  Pemberton.  The  language  of  Lord  Eldoo's 
Judgment  in  the  latter  case,  I  Swan.  251,  plainly  shows  that  he  coi>ld  not 
have  done  what  he  is  represented  to  have  done  in  Natusch  v,  Irving. 

It  is  said  that  this  is  an  attempt  on  the  part  of  the  company  to  do  acts 
which  they  are  not  empowered  to  do  by  the  acts  of  parliament  So  far 
I  restrain  them  by  injunction  from  any  conversion  or  application  of  theii 
funds  that  is  not  authorized.  But  that  is  not  what  the  plaintiff  now  asb; 
for  he  asks  me  to  restrain  them  from  doing  that  which  will  make  what 
they  propose  to  do  a  lawful  act. 

It  is  urged  that  one  partner  has  been  restrained  from  accepting  &i^ 
indorsing  bills,  the  produce  of  which  is  intended  to  be  applied  to  what 
are  not  parnership  purposes  or  transactions,  and  that  the  present  U  the 
converse  of  that  case.  Butt  that  argument  proves  a  great  deal  too  mucl^* 
There  the  restraint  is  imposed  upon  one  partner :  here  it  is  conceded  ibo 
object  is  to  restrain  every  one  of  the  partners,  whether  they  amouiU  w 
one  hundred  or  a  score.  Now  the  act  of  parliament  will,  if  it  is  pro- 
cured by  any  one,  be  binding  upon  the  whole  body,  however  much  ito 
others  may  reclaim  against  it  And  yet  it  is  not  pretended  that  siicb  an 
injunction  could  be  granted  to  restrain  one.  This  is  sufficient  to  sbov 
the  wide  distinction  that  exists  between  restraining  the  act  which  is  here 
sovight  to  be  performed,  and  restraining  an  individual  partner  b<i^ 
4oing  acts  which  are  contrary  either  to  the  express  or  implied  contract 
of  partnership. 


Cases  in  Chancery.  isd 

[Wan  «.  The  Gniid  Junetkm  Water  Company.»2  Rm.  &  Mylne,  470.] 

The  dealings  between  the  parties  and  the  whole  of  the  objections  are 
open  in  the  proper  place.    With  the  trifling  exception  adverted  to, 
reforeythe  iDJiinction  mast  be  dissolved. 


Tubbs  V.  Broad  wood. 

a  Rui.  4r  Mylne,  487. 

^^!eilniuit  for  life  sells  part  of  the  settled  estate  tinder  the  aothority  of  an  act  of 
if  jntiitneot  which  direets  him  to  hy  out  the  consideration  money  in  the  porcbase 
'i  c4her  hade,  and  to  settle  them  to  the  same  uses,  and  he  afterwards  purchases 
>«49!i  fee-simple,  to  nearly  the  amount,  but  dies  without  havinor  settled  them 
Ktorin^j,  lesTfing^  tbem  to  descend  upon  his  heir  at  law,  who  was  also  the  first 
ttnfftioiail  in  remainder  under  the  settlement,  a  court  of  equity  will  intend  that 
t^tppcrrlase  was  m«de  in  performance  of  the  obligation  imposed  by  the  act,  and 
vt^Bot  peimitthe  remainder-man  to  recover  the  value  of  the  lands  sold  against 
'^  pmoDd  estate  of  the  tenant  for  life. 

H-^:!l5,9,183l. 

rXDER  a  will  made  in  the  year  1772,  certain  lands  and  a  messuage 
yWA  at  Acton,  in  the  county  of  Middlesex,  were  limited  to  Robert 
Tibiwihe  elder  for  life,  without  impeachment  of  waste,  with  remainder 
'->bfiist  and  other  sons  successively  in  tail,  with  divers  remainders 
'7?T.  Robert  Tabbs  the  elder  soon  afterwards  entered  into  possession 
<  the  lands  so  devised  to  him,  and  continued  in  the  possession  and  en* 
Tmentdf  them  till  the  month  of  August  1818,  when  he  died,  leaving 
e  defendants  Broadwood  and  others  his  executors,  and  the  plaintiff, 
Albert  Tobbs  the  younger,  his  eldest  son  and  heir  at  law.    On  his 
'^r's  decease,  the  plaintiff,  having  become  tenant  in  tail  in  possession, 
'.^kwd  a  common  recovery,  and  acquired  the  fee  of  the  settled  estate. 
By  three  several  acts  of  parliament  passed  in  the  year  1793,  1795, 
Jfvl  1S0$,  respectively,  the  Grand  Jimction  Canal  Company  was  em- 
powered to  purchase  lands  necessary  for  their  navigation,  upon  the 
"ai?ation  of  commissioners,  or  of  a  jury,  in  the  manner  therein  men- 
*  'sedyfrom  the  owners  of  such  lands,  having  an  estate  therein  not  less 
an  an  estate  for  life;  and  it  was  further  provided  that  the  canal  com- 
-nyshoald  pay  to  such  owners  compensation  for  any  damages  that 
I  ru  be  done  by  their  acts  or  works  to  such  lands;  and  it  was  directed 
^'M  the  amount  of  the  purchase  money  of  such  lands,  and  also  of  such 
iipensation,  where  compensation  was  awarded,  should  be  laid  out  by 
»^  owneis  thereof  in  the  purchase  of  other  lands  in  fee-simple,  which 
^?re  to  be  settled  to  the  same  uses  as  the  lands  sold  or  damnified  had 
^•^nsabjecito;  and  that  till  such  investment  was  made,  the  amount  of 
"'h  purchase  money  and  compensation  should  be  placed  in  the  public 
'j'jdsotptit  out  on  real  security,  and  the  interest  and  dividends  thereof 
'^'  paid  to  the  persons  who  for  the  time  being  would  be  entitled  to  the 
>M%  and  profits  of  the  lands  so  to  be  purchased. 

In  the  year  1800  the  canal  company,  under  the  powers  conferred  by 
^-  two  first-mentioned  acts,  purchased  from  Tubbs  the  elder  a  part  of 
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the  settled  estate  of  which  he  was  tenant  for  life  in  possession,  at  the 
price  of  660/.  18^.  9(/.,  which  they  paid  to  him,  taking  at  the  same  time 
a  conveyance  from  him  in  the  form  prescribed  by  the  acts.  In  the 
month  of  May  1802,  the  company  in  like  manner  paid  to  Tubbs  the 
elder  a  sum  of  186£  53.  Bd.  for  damages  done  to  the  settled  estate  bf 
the  works  of  the  navigation;  and  in  the  month  of  October  1805  thef 
paid  him  a  further  sum  of  595/.  14^.  3d,  by  way  of  compensatioa  for 
other  damage  done  by  their  works  to  that  estate. 

The  bill  was  filed  by  Robert  Tubbs  the  younger,  alleging  that  on 
coming  into  possession  as  tenant  in  tail  of  the  estate  on  the  death  of  bis 
father,  he  had  not  been  able  to  find  any  lands  purchased,  or  any  sums 
invested  on  account  of  the  aforesaid  several  payments  made  to  his  father 
by  the  canal  company,  according  to  the  directions  and  provisions  of  the 
acts  of  parliament,  and  praying  that  ho  might  recover  the  amount  of  the 
sums  so  paid  with  interest,  or  the  value  of  the  stock  which,  if  duly  io- 
vested,  those  sums  would  have  produced,  either  from  the  defendants  the 
canal  company,  or  from  the  other  defendants  the  executors  of  his  father. 

The  defendants  the  executors,  by  their  answer,  admitted  that  the 
several  sums  of  660/.  IBs,  9c/.,  186/.  5s.  Bd.^  and  595/.  14^.  Sd.  had  beea 
paid  to  their  testator  as  alleged  in  the  bill;  but  they  stated  that  the  first 
sum  only  had  been  received  by  him  as  the  purchase  money  for  the  sale 
of  land  in  settlement,  and  that  of  the  other  sums  142/.  lis.  10^., or, 
according  to  another  statement,  163/.  or  thereabouts  were  the  amount 
of  costs  and  expenses  iucurred  by  him  in  his  proceedings  with  the  canal 
company,  and  that  the  residue  had  been  paid  to  him  by  way  of  com- 
pensation for  temporary  damage  done  to  his  life  interest.  The  answer 
further  stated  that  in  May  1809  Tubbs  the  elder  purchased  the  fee- 
simple  of  a  small  piece  of  land  abutting  on  the  settled  estate,  and  onlf 
separated  from  it  by  a  common  fence,  for  the  sum  of  839/.  I8s^  including 
therein  the  value  of  the  timber,  and  the  costs  of  the  conveyance;  that 
he  thereupon  took  possession  of  it,  and  annexed  it  in  enjoyment  to  his 
adjoining  property;  that  he  also  entered  into  a  verbal  contract  with  cer- 
tain commissioners  under  an  inclosure  act  for  the  purchase  from  them, 
at  the  price  of  385/.  16^.  6^.,  of  several  detached  plots  of  ground  lying 
contiguous  to  the  lawn  of  his  mansion-house,  and  that  having  got  pos- 
session of  these  plots  he  took  down  the  boundaries  and  threw  them  all 
into  his  lawn,  surrounding  the  whole  with  one  inclosure;  that  the  pries 
of  the  latter  purchase  was  not  paid  till  after  his  death  by  the  defendants 
as  his  executors;  and  that,  by  virtue  of  a  special  provision  in  the  in- 
closure act,  the  receipt  which  they  then  obtained  from  the  commit 
sioners  for  the  money,  amounting  with  the  costs  to  392/.  lU.,  which 
receipt  they  had  forthwith  delivered  to  the  plaintiff,  of  itself  without 
any  conveyance  vested  the  fee-simple  of  the  land  in  the  plaintiff.  The 
defendants  farther  admitted  that,  according  to  the  provisions  of  the  nets 
of  parliament,  their  testator  was  bound  to  lay  out  the  first-mentioned 
sum  of  660/.  18^.  9d,  in  the  purchase  of  lands  to  be  settled;  but  they 
submitted  that,  under  the  cirpumstances,  the  purchase  of  May  l^^ 
must  be  intended  to  have  been  made  in  performance  of  that  obligationt 
and  that  as  to  the  other  sums  no  such  obligation  existed,  inasmuch  as 
these  were  paid  for  temporary  damages  and  costs,  and  not  for  damaga 
done  to  the  inheritance. 

The  evidence  in  the  cause  having  established  the  case  made  by  tb^ 
executors  in  their  answer,  His  Honour  the  Vice-Chancellor,  at  the  besr- 
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^^  dismissed  the  bill  with  costs  as  against  the  Grand  Junction  Canal 
npany,  and  without  costs  as  against  the  executors. 
The  pW&intiff  now  appealed  against  His  Honour's  decree,  so  far  as  it 
'missed  the  bill  against  the  executors. 

Mr.  Temple,  for  the  plaintiff,  contended  that,  inasmuch  as  it  was  ad- 

^  *vd  that  1440/.  or  thereabouts  had  been  received  by  the  tenant  for 

'",  vrhile  no  more  than  1238/.  (even  giving  to  his  estate  the  benefit  of 

.'  second  purchase,  contrary  to  the  defence  set  up  by  the  answer)  had 

-en  laid  oat  by  him  in  land,  it  was  impossible  to  intend  that  his  pnr- 

Mses  were  made  in  performance  or  part  performance  of  the  obligation 

"*  ijch  the  acts  of  parliament  imposed;  more  especially  as  the  purchase 

:rjthe  commissioners  had  not  been  completed  till  after  his  decease. 

rhe  evidence  indeed  attempted  to  show  that  a  sum  greater  than  the 

«lpj!e  of  the  money  received  from  the  canal  company  as  the  price  of 

*"'*  ^^ropcrty  in  settlement  had  been  afterwards  expended  by  the  tenant 

•>:  »fe  ia  buying  other  lands,  which  he  had  allowed  to  descend  upon 

'>-.*:  fA\M;  but  the  sum  which  was  alleged  to  have  been  paid  him  for 

«ian»sfw  was  not  proved  to  have  been  paid  in  respect  of  what  was' 

>nsd  temporary  damage, — a  distinction  not  noticed  in  the  acts  of  par- 

anKm;  and  even  if  what  appeared  to  have  been  the  amount  of  his 

'  <%  vere  dedocted  from  the  total,  there  would  still  remain  a  sum  of 

'5/.  oaaoeoaated  for,  clearly  showing  that,  as  far  as  the  testator's  inten- 

'  '11  was  to  be  regarded,  he  made  those  several  purchases  entirely  with* 

Jt  reference  to  any  supposed  obligation  on  his  part.    The  doctrine  of 

•  y^'M  satisfaction  or  performance,  besides,  had  never  been  extended 

•  1  case  where  the  duty  was  imposed,  not  by  the  covenant  of  the  party 

JT.seH  bat  by  the  provisions  of  an  act  of  parliament.    Tubbs  the  elder 

y^  in  the  situation  of  a  wrongful  possessor  rather  than  a  covenanter; 

i  whatever  might  be  the  moral  duty  of  making  restitution,  as  the 

'  i^atioQ  was  neither  a  legal  nor  an  equitable  one,  the  court  would  not 

resume  an  intention  to  discharge  it.     If  he  had  meant  the  purchase  to 

•i  a  performance  of  the  statutory  provision,  he  would  have  directed 

*  ?  newly  purchased  lands  to  be  conveyed  to  the  uses  of  the  settle- 
a.e:.*,or  have  invested  the  produce  of  the  sales  and  the  compensation 
n.oceyio  the  funds;  but  he  had  done  neither.  Suppose  the  heir  at 
•:'w  and  tenant  in  tail  had  been  different  persons,  and  the  tenant  for  life 
'i3(l  died  leaving  specialty  creditors,  would  this  court  have  restrained 

' -h  aeditors  from  proceeding  against  the  purchased  lands,  and  inter- 
^retl  for  the  benefit  of  the  tenant  in  tail?  At  any  rate  the  plaintiff  was 
-'Uiled  to  an  inqniry  as  to  the  difference  between  the  amount  of  money 
''ccived,  and  of  the  money  laid  out. 

Mr.  Tinney  and  Mr.  Merivale,  contra,  relied  upon  the  cases  of  Lech- 
^e  r.  Lechmere,  Cas.  T.  T.  80,  3  P.  Wms.  211;  Sowden  r.  Sowden, 
iHro.C.  C.  58«,  1  Cox,  165;  and  Denton  v.  Davies,  18  Ves.  499,  espe- 
"il.y  the  two  former,  as  entirely  disposing  of  the  plaintiff's  claim;  and 

^7  contended  that  the  principle  of  the  doctrine  of  performance  equally 
-  I'licd  whether  the  obligation  was  imposed  by  the  specific  covenant 

'  the  party,  or  by  his  entering  into  a  contract  of  which  the  obligation 
•ns  made  an  express  term  by  the  provisions  of  an  act  of  parliament. 
^  .^.cedmg,  for  the  argument's  sake  (although  the  evidence  by  no  means 
*''«{aired  the  concession),  that  the  sum  paid  for  damages,  as  well  as  that 

13* 
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received  for  the  property  sold,  ought  to  have  been  laid  out  in  another 
purchase,  the  amount  of  the  costs  was  still  to  h^  deducted  from  the  total; 
and  then  the  difference  between  the  amount  of  the  testator's  receipts 
and  outlay  became  so  trifling  (upon  the  plaintiff^s  own  statement  not 
more  than  65/.},  that  the  court  would  presume  that  the  discrepancy 
arose  from  surface  damages  or  costs  which  had  not  been  taken  into  the 
account,  and  wonid  not,  after  the  lapse  of  so  many  years,  permit  any 
inquiry  to  be  gone  into  on  the  subject. 

Mr.  Temple,  in  reply. 

The  Lord  Chancellor. — I  have  heard  nothing  to  shake  the  opinioa 
which  I  formed  when  I  heard  the  case  opened,  and,  therefore,  I  have 
not  called  upon  the  defendant's  counsel  to  go  at  large  into  the  qaestion 
arising  upon  the  point  of  law.  It  may  be  true,  as  has  been  stronglr 
pressed  by  the  the  plaintiff's  counsel,  that  this  is  the  first  time  in  which 
the  doctrine  of  Lechmere  v.  Lechmere,  Cas.  T.  T.  80,  3  P.  Wms.  211, 
has  been  carried  beyond  the  case  of  covenant;  but  the  principle  of  (hat 
case  is  directly  applicable  to  the  present.  The  whole  doctrine  proceeds 
upon  the  ground  that  a  person  is  to  be  presumed  to  do  that  which  he  is 
bound  to  do;  and  if  he  has  done  anything,  that  he  has  done  it  in  par- 
suance  of  his  obligation.  In  this  case  an  act  of  parliament  calls  upon 
the  tenant  for  life  to  invest  in  real  estate,  or  in  the  funds,  for  the  benefit 
of  the  next  in  remainder,  all  sums  which  he  shall  receive  for  lands  sold 
under  the  provisions  of  the  act.  Here  the  tenant  for  life  first  received  660/. 
and  afterwards  laid  out  839/.  18^.,  including  therein  the  price  of  the 
timber,  in  the  purchase  of  other  lands  lying  in  the  immediate  neighbour- 
hood, of  easy,  convenient,  and  profitable  occupation  with  the  lands  stiil 
remaining  in  settlement;  and  it  is  a  circumstance  which  may  fairly  be 
said  to  strengthen  the  presumption  on  which  the  doctrine  rests,  that  the 
newly  acquired  land  is  valuable  and  useful  with  a  view  to  the  enjoy- 
ment of  the  other  property  comprised  in  the  settlement.  The  teiiaiu 
for  life  subsequently  contracted  for  a  second  purchase,  to  the  amount  of 
392/.  lU.,  making  an  aggregate  sum  of  12321.  9s.  laid  out.  Can  it  be 
denied  that,  strictly  upon  the  principle  of  that  doctrine,  this  act  mast  be 
taken  to  have  been  done  by  the  tenant  for  life,  with  reference  to  his 
obligation?  What  does  it  signify  whether  the  obligation  arises  ont  of  a 
covenant,  or  under  the  provisions  of  a  statute?  Even  taking  this  asa 
private  act  of  parliament,  still  that  comes  within  the  description  of  a 
conveyance;  and  if  a  person  is  bound  by  his  conveyance,  is  not  this  as 
good  an  obligation  as  a  covenant  inserted  in  the  instrument  would  have 
been?  But  if  a  man  is  bound  by  his  conveyance,  is  it  not  equally  obli- 
gatory upon  him  to  do  that  which  is  parcel  of  his  conveyance,  as  to 
perform  his  covenant?  If  a  person  by  the  provisions  of  an  act  of  par^'^' 
ment  disposes  of  lands,  and  by  the  condition  under  which  he  receives 
the  price  is  bound  to  lay  out  the  money  in  other  lands  to  be  settled  to 
the  same  uses,  the  presumption  is,  that  what  he  did  in  laying  out  that 
money  was  done  with  reference  to  his  pre*existing  obligation. 

Upon  the  other  question  respecting  the  damages,  if  the  sum  of  l^^^* 
charged  for  expenses  be  deducted,  there  remains  a  balance  of  618/.,  and 
allowing,  what  upon  the  evidence  is  not  very  likely,  that  the  whole  of 
the  balance  was  paid  for  permanent  damage  done  to  the  inheritance) 
that  would  leave  a  total  of  1278/.  to  be  laid  out  by  the  tenant  for '"' 
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Vovicbadoiilted  that  he  has  laid  out  1232/.,Ieaving  a  difference  of  only 
'iiL  onaccouoted  for;  and  am  I  to  assume,  upon  this  trifling  discrepancy, 
at  this  is  incorrect,  and  by  sending  the  matter  to  inquiry  substantially 
':  rereise  the  judgment?  I  have  no  doubt  whatever  (hat  this  small 
'in  may  have  been  temporary  damage;  and  I  will  not,  therefore,  on 
s<  point  reverse  the  decree,  and  send  it  to  the  Master,  merely  for  the 
-r-poseof  ascertaining  whether  this  sum  of  56/.  was  or  was  not  corn- 
re:  nation  paid  for  the  amount  of  temporary  damage. 
Appeal  dismissed  without  costs. 


Dcvaynes  v.  Noble.    Baring  v.  Noble. 

2  Etu.  jr  Mylne^  495. 

Tk  enfitor  of  a  partnership,  in  which  one  of  the  partners  dies,  and  the  snTviving 
p^rtsen  allerwards  liecome  bankrupt,  has  a  right  to  resort  to  the  assets  of  the  de* 
;?3K(1  partner  for  payment,  without  regard  to  the  state  of  the  account  as  between 
Kb  deceased  partner  and  the  surriving  partners. 

M^  3, 8, 9, 1831. 

\?ILLIAM  DEVAYNES  was,  at  the  time  of  his  death,  which  hap- 
pened in  November  1809,  a  partner  in  the  banking  house  of  Devaynes, 
Dawes,  Noble,  and  Co.  of  London,  in  which  Devaynes  himself,  Dawes, 
Noble,  Croft,  and  Barwick  were  the  individual  partners.  After  his  de- 
cease the  concern  was  carried  on  by  the  surviving  partners  under  the 
aioefinn,  but  on  their  own  proper  account,  the  estate  of  Devaynes 
Mngno  longer  any  interest  therein;  and  they  continued  to  conduct  it 
till  ibe  30th  of  July  1810,  when  a  joint  commission  of  l)ankrupt  was 
issoed  against  them. 

The  first  bill,  which  was  filed  soon  after  the  bankruptcy  against  the 
txecmors  and  devisees  in  trust  of  Devaynes's  will,  and  against  the 
^gnees  of  his  former  partners,  sought  to  have  the  accounts  taken  of 
the  ilotitor's  estate,  and  the  trusts  of  his  will  executed.  The  second 
vasaweditor's  bill,  filed  by  two  persons  (Sir.  T.  Baring  and  Sir  F. 
Staodi^),  who  had  been  creditors  of  the  banking  house  at  the  time  of 
DerayD^s  death,  and  whose  debts  had  not  been  satisfied  or  extin- 
goished  by  the  effect  of  any  subsequent  dealings  with  the  new  firm 
carried  on  by  the  surviving  partners.  It  was  filed  against  the  personal 
representatives  and  devisees  in  trust  of  Devaynes's  will,  the  persons 
l>flK!ficially  entitled  under  that  will,  and  the  assignees  of  his  bankrupt 
partners;  and  its  main  object  was  to  establish  the  full  amount  of  the 
paintiffs'  demands  against  the  real  and  personal  estate  of  Devaynes, 
vhich  vas  a  solvent  estate,  leaving  Devaynes's  personal  representatives 
to  their  remedies  over  against  the  estates  of  his  surviving  partners  upon 
the  winding  np  of  the  partnership  accounts. 

The  stibstantial  qtiestion  raised  in  the  second  suit  was,  whether  the 
treditor  of  a  partnership  in  which  one  of  the  partners  subsequently 
(lied,  and  the  surviving  partners  had  afterwards  become  bankrupt,  had 
^n  ahsohiie  and  unconditional  right  to  resort  at  once,  for  payment  of  his 
^ebt,  to  the  assets  of  the  deceased  partner. 
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By  the  decree  made  on  the  original  hearing  by  Sir  W.  Grant  in  both 
causes,  the  Master  was  directed  in  the  second  suit  to  take  an  account  of 
what  was  due  at  the  death  of  William  Deiraynes  deceased,  from  the 
partnership  of  Devaynes,  Dawes,  Noble,  Croft,  and  Barwick  to  the 
plaintiffs,  and  all  such  other  persons  as  were  creditors  of  the  partnership 
at  the  time  of  the  death  of  Devaynes,  and  also  of  what  was  due,  ai  the 
time  of  making  the  decree,  from  the  partnership  to  such  creditors,  and  to 
inquire  whether  such  creditors,  or  any  and  which  of  them,  continued  to 
deal  with  the  surviving  partners  after  the  death  of  Devaynes,  and  what 
sums  of  money  were  paid  by  the  surviving  partners  to  such  creditors 
respectively  from  the  death  of  Devaynes  to  the  bankruptcy,  and  what 
had  since  been  received  by  them  respectively;  and  also  whether  such 
creditors,  or  any  and  which  of  them,  had  by  such  subsequent  dealings  r^ 
leased  the  estate  of  Devaynes  from  the  payment  of  their  respective 
debts,  or  what  (if  anything)  remained  due  in  respect  thereof. 

The  particular  nature  of  the  debts  claimed  by  the  different  classes  of 
creditors  who  c£lme  in  and  sought  the  benefit  of  this  decree  was  par- 
ticularly specified  and  distinguished  in  the  Master's  report.  The  claim 
of  the  plaintifi'  Baring,  and  the  circumstances  out  of  which  it  arose,  are 
fully  stated  by  Mr.  Merivale  in  his  report  of  Baring's  case,  1  Mer.  611. 
That  of  his  co-plaintiff  Standish,  in  its  general  nature  and  circumstances, 
fell  within  that  class  of  debts  ranged  by  the  Master's  report  under  the 
description  of  Clayton's  case,  1  Mer.  572. 

The  main  question  raised  by  the  second  suit,  together  with  many 
subordinate  points,  was  after werds  elaborately  argued  at  the  Rolls  before 
Sir  W.  Grant  upon  exceptions  to  the  Master's  report,  1  Mer.  530;  when 
His  Honour  adhered  to  the  principle  of  his  first  decree,  and  in  effect  de- 
cided that  a  partnership  contract  is,  upon  the  death  of  a  partner,  to  be 
considered  as  joint  and  several,  and  that  where  the  surviving  partoers 
are  insolvent,  a  creditor  has  a  right  to  resort  to  the  estate  of  the  deceased 
partner,  without  regard  to  the  state  of  the  accounts  as  between  him  and 
the  surviving  partners.  See  in  particular  Sleech's  case,  1  Mer.  539. 

Two  separate  petitions  of  appeal,  by  parties  interested  in  Mr.  De- 
vaynes's  estate,  were  presented  against  the  whole  of  the  original  decree, 
and  against  the  several  consequential  orders  by  which  the  effect  of  it 
was  to  be  worked  out.  The  appeals  were  thrico  argued;  first  before 
Lord  Eidon,  again  in  December  1829  before  Lord  Lyndhurst,  both  of 
whom  resigned  the  Great  Seal  without  delivering  judgment,  and  novr, 
for  the  third  time,  before  Lord  Brougham. 

Mr.  Knight  and  Mr.  Purvis,  Sir  E.  Sugden  and  Mr.  Koe,  for  different 
parties  interested  in  supporting  the  decree. 

No  doubt  can  be  entertained,  that  the  continuing  partners  of  the  firm 
were  insolvent,  for  the  joint  commission  of  bankruptcy  is  primit  fade 
evidence  of  their  insolvency,  and  throws  upon  the  party  wl)o*dispnCesit 
the  burthen  of  proving  the  contrary.  Insolvency  in  law  is  the  best 
proof  of  insolvency  in  fact,  and  so  it  was  considered  by  the  emioeot 
judge  who  pronounced  this  decree.  The  fact,  however,  is  really  imma- 
terial. The  plaintifiis'  debts,  being  debts  due  from  the  partnership  as  ori- 
ginally constituted,  are  joint  and  several  debts  of  all  the  parttiers;  and  al- 
though where  debtors  are  severally  bound  to  an  individual  for  the  satne 
debt,the  presumption  is, that  before  the  creditor  proceeds  against  tbeestate 
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DD€  who  is  deceased,  he  will  first  exhaust  the  estates  of  the  survivors 
•  t'tm  he  can  reach  by  action,  this  is  not  essential  as  a  preliminary  step; 

<  IS  at  fuli  liberty,  at  his  own  discretion,  to  go  against  any  one  of  them 

r  the  whole.  That  would  be  his  right  at  law,  for  the  accidental  circum* 

2nce  that  one  of  them  is  dead,  which  compels  him  to  seek  his  remedy 

.Tunst  that  one  in  equity,  cannot  alter  the  nature  of  his  rights;  and  this 

'  "jrt  enables  him  to  work  ont  those  rights,  by  its  own  peculiar  machinery, 

gainst  the  assets  of  his  deceased  debtor,  as  effectually  as  a  court  of  law 
«i'  iid  have  done  had  the  debtor  been  alive.    This  doctrine  is  strongly 

astrated  by  the  conduct  of  courts  of  equity  in  the  case  of  bonds  upon 

vt  vh^  either  from  a  defect  in  form,  or  from  the  death  of  some  of  several 

ciMbligors,  the  obligee  is  unable  fully  to  enforce  his  demand  at  law.     In 

'•ch  cases  the  rale  is  well  settled,  that  wherever  the  consideration  given  for 

:ii  bond  has  been  paid  to  all  the  obligors,  in  other  words,  where  the 

'tflefii  has  been  shared  by  them  all,  the  obligee  shall  be  at  liberty  to 

rrooecdat  his  discretion  against  the  separate  estates  of  each;  nor  is  he 

re<\a\ied  to  show  that  he  has  previously  resorted  to  and  exhausted  his 

ie^alrelllsdiesL     This  doctrine,  which  is  founded  in  common  sense  and 

jnv^  Jesting  as  it  does  on  the  principle  of  effectuating  the  real  interest 

ii  itM  contracting  parties,  was  recognized  at  a  very  early  period,  and 

r^ibeen  uniformly  followed  and  approved;  Lane  t;.  Williams,  2  Vern. 

:n,29i;  Bishop  V.  Church,  2  Yes.  sen.  100,  371;  Thomas  v.  Frazer, 

i  VesL  399;  Burn  v.  Burn,  Ibid.  573. 

Precisely  the  same  rule  applies,  and  for  the  same  reason,  to  the  case 
'•i  partners  with  respect  to  the  partnership  debts.  At  law,  it  is  true, 
r^rtoen  who  die  get  rid  of  their  partnership  liabilities;  but  in  equity 
':^:se  liabilities  are  considered  as  several  and  subsisting,  and  they  may, 
'lerefore,  be  enforced  upon  a  bill  against  the  representatives.  A  court 
*'  equity  holds  it  to  be  unjust  that  the  estate  of  a  partner  who  has  had 
«e  benefit  of  a  joint  contract,  should,  by  the  accident  of  his  death,  be 
r^  eased  from  the  obligation  which  formed  a  part  of  the  consideration 
:.ven  to  the  other  contracting  party.  This  principle,  applied  by  the 
Lord  Keeper  in  Holsicomb  v.  Rivers,  1  Ch.  Ca.  127;  and  by  Lord  Hard- 
w;:ke  in  West  v.  Skip,  1  Ves.  sen.  239;  S.  C.  nom.  Skipp  v.  Harwood, 
2  SwaiB^  5S6j  (a  case  which  approaches  very  closely  to  the  present,)  has 
^Q  repeatedly  recognized  and  sanctioned  by  Lord  Rosslyn  and  Lord 
ElJoD;  Daniel  v.  Cross,  3  Yes.  227;  Stephenson  v.  Chiswell,  Ibid.  566\ 
Ony  V,  Chiswell,  9  Ves.  IIS;  Ex  parte  Kendall,  17  Ves.  514.  In  the 
-ise  last  referred  to,  the  language  of  Lord  Eldon  is  clear  and  express. 
TLe  same  great  judge  has,  on  several  subsequent  occasions,  distinctly 
^irictioDed  the  doctrine  upon  which  the  decision  under  appeal  is  founded; 
Vi:i[iamy  v.  Noble,  3  Mer.  593;  Cowell  v,  Sikes,  2  Russ.  191;  (3  Cond. 

<  fia.  Rep.  76):  and  Sir  W.  Grant  himself,  who  is  erroneously  supposed 
'*j  have  made  this  decree  without  much  consideration  or  argument, 
.^llberately  re*stated  and  followed  out  the  principle,  not  only  in  the 
i\tt  stage  of  Devaynes  v.  Noble  itself,  upon  the  hearing  of  the  excep- 
^*  '!i$,  but  also  in  his  able  judgment  in  Summer  t;.  Powell,  2  Mer  30. 
The  decree,  therefore,  now  sought  to  be  reversed,  is  equally  supported 
h  principle  and  authority;  and  the  only  case,  Hoare  t;.  Contencin,  1  Bro. 
^.  C.  27,  which  seems  to  be  inconsistent  with  it,  if  it  be  anything  more 
tua  a  dicium^  cannot  now  be  considered  as  law. 

Sir  C.  Wetherell  and  Mr.  Treslove,  Mr.  Spence  and  Mr.  Cockerell, 
Mr.  Pepys  and  Mr.  Fotlett,  for  different  parties  who  appealed. 
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The  eases  in  which  joint  liabilities  have  been  constraed  as  if  they  were 
joint  and  several,  such  as  Bishop  tr.  Church,  Burn  v.  Bttniy  and  Itiomas 
V.  Frazer  have  no  application.  The  relief  administered  in  such  cases  is 
grounded  simply  on  mistake,  the  intention  having  been  to  constitnte  a 
legal  demand  originally  both  against  the  deceased  person  and  the  simri- 
vor,  and  the  court  only  giving  effect  to  what  was  the  real  intention  of 
the  parties,  as  it  would  have  done  upon  a  bill  to  correct  the  form  of  the 
security  had  the  deceased  party  been  alive.  But  where  such  an  inten- 
tion did  not  exist,  or  where  there  was  no  joint  liability  antecedently,  the 
court  will  not  interfere  to  give  the  creditor  a  remedy  for  which  he  has 
not  contracted,  and  which  the  nature  of  the  transaction  proves  that 
neither  party  had  in  contemplation:  Sumner  v.  Powell,  2  Mer.  30,  and 
Turn.  &  Russ.  423;  (11  Cond.  Cha.  Rep.  230.) 

The  decree  under  appeal  differs  from  all  those  which  have  been  relied 
upon  as  precedents  in  this  very  material  circumstance,  that  it  at  ooce 
declares  the  liability  of  Mr.  Devaynes^s  estate  to  the  whole  amount  of 
the  plaintiff's  claim,  without  its  being  proved  or  declared  that  the  assets 
of  the  surviving  partners  are  insufficient,  and  without  having  the  extent 
of  the  deficiency  ascertained.     In  that  respect  it  goes  far  beyond  Daniel 
V.  Cross,  3  Ves.  277,  the  case  in  which  the  principle  is  supposed  to  have 
been  first  asserted;  for  it  appears  on  examining  the  registrar's  hook 
that,  in  Daniel  v.  Cross,  the  plaintiffs  had  previously  gone  in  and  proved 
their  debts,  under  the  commission,  against  the  estate  of  the  survhring 
partners;  but  that  inasmuch  as  that  estate  would  not  be  sufficient  to 
pay  them  in  full,  they  claimed  by  their  bill  to  receive  the  balance  out  of 
the  assets  of  the  deceased  partner.    Daniel  v»  Cross  therefore  really  de- 
cided nothing  more  than  the  earlier  cases,  which  had  long  before  estab- 
lished the  liability  in  equity  of  a  deceased  partner's  estate  to  discharge 
the  partnership  debts,  in  the  event  of  the  creditor  having  lost  or  ex- 
hausted his  remedy  against  the  estate  of  the  surviving  partner,  upon 
whom  the  joint  assets  and  obligations  devolved  at  law.    But  before  that 
equity  can  be  set  up,  it  is  necessary  to  show,  as  a  previous  condition, 
that  recourse  has  been  had  without  effect  to  the  party  who  is  the  legal 
debtor;  and,  accordingly,  in  all  the  cases  that  have  been  referred  to,  not 
excepting  Daniel  tf.  Cross,  that  distinction  will  be  found  to  have  existed. 
In  Holstcomb  v.  Rivers,  1  jCh.  Ca.  127,  the  earliest  ease  upon  the  sub- 
ject, all  that  was  actually  determined  was  that  the  surviving  partner 
should  account,  the  executors  of  the  deceased  factor,  his  copartner,  not 
having  been  made  parties  to  the  suit.    In  Lane  v.  Williams,  2  Vern. 
292,  it  appears  from  the  registrar's  book  that  Newberry,  the  partner  by 
whom  the  note  was  given,  and  who  had  survived  his  copartner,  and 
was  liable  at  law  to  pay  the  debt,  had  absconded,  and  was  in  contempt 
to  a  sequestration.    The  case  therefore  only  decided  that  where  the 
debtor  has  exhausted  his  remedies  against  the  surviving  partner,  he  maf 
then,  but  not  till  then,  go  against  the  representative  of  the  deceased 
partner.     In  West  v.  Skip,  1  Ves.  sen.  259,  the  surviving  partner  i^ 
treated  as  a  trustee,  so  far  as  the  interests  of  the  deceased  partner  are 
concerned;  liable  in  the  first  instance  to  pay  the  joint  debts,  and  entitled^ 
should  the  joint  assets  prove  deficient,  to  be  relieved  out  of  the  assets  of 
the  deceased  partner.    It  is  only  where  the  survivor  iseompetted  to  psy 
more  than  his  proportion,  that  he  has  any  equity  to  come  upon  the  estate 
of  his  deceased  partner  for  relief.    The  same  view  of  the  relative  situ- 
ation of  deceased  and  surviving  partners,  in  reference  to  the  adnsim^^''^' 
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./nofanetSy  is  taken  in  Jaoomb  tr.  Har\roody  2  Yes.  sen.  265;  Hankey 
•Garnifi,  1  Vea.  jun.  236;  and  Ex  parte  Williams,  11  Ves.  3.  In  Ex 
vr/c  Williams,  I^id  Eldon  seems  to  have  considered  that  it  is  only 
rjugh  ibe  operation  of  administering  the  equities  as  between  the  part- 
.  rs  ibemselTes,  that  the  joint  creditors,  in  the  case  of  a  partner  who 
:^,ha?e  an  opportunity  of  making  their  claims  effectual  against  his 
t>.ate.  The  observations  of  Lord  Eldon,  in  Gray  v,  Chiswell,  9  Yes. 
;b,are  also  strongly  applicable  to  the  present  question.  That  was  the 
aseof  a  daim  made  in  a  suit  for  the  administration  of  Chiswell's  estate 
'.erhisdeoease  by  certain  of  the  joint  creditors  of  Ghiswell  and  Nantes, 
fU'had  proved  their  debts  under  a  commission  against  Nantes  the 
'j-riring  partner.  Lord  Eidon  there  said,  speaking  of  those  creditors, 
-"Tbeybave  had 'their  demand  effectuated  against  the  joint  estate 
•orTirlDg;  and  now  contend,  that  by  the  accident  of  the  death,  they 
»bi  be,  Dot  only  upon  an  equal,  but  upon  a  better  footing,  as  against 
■  esfc^arate  creditors,  than  if  the  party  had  lived,  and  had  become  a 
biii'iropi.  It  would  be  extraordinary  to  say  that."  It  is  clear  from  this 
passip  in  his  judgment,  that  Lord  Eldon  never  conceived  that  joint 
creii^'an  could  have  a  right  to  resort  to  the  estate  of  a  deceased  partner 
J'^iJ  %  had  done  every  thing  in  their  power  to  make  good  their  de- 
^32i»is  gainst  the  joint  estate,  and  that  even  then  their  demands  against 
:U  separate  estate  of  the  deceased  partner  must  be  postponed  to  the 
reparaie  debts  of  that  partner.  Even  in  Ex  parte  Kendall,  17  Yes.  514, 
"-.ch  was  a  petition  in  the  bankruptcy  of  this  very  partnership,  and  in 
« lich  Lofd  Eidon  seems  to  have  recognised  the  right  of  the  joint  credi- 
'^^  ID  certain  cifGumstances  to  resort  to  the  assets  of  the  deceased  debtor, 

•  F  sneaks  of  the  equity  in  terms  of  great  doubt  and  surprise,  as  Lord 
T:  u.'iow  bad  previously  done  in  Hoare  v.  Contencin,  1  Bro.  C.  C.  27; 
'^IpoitJDg  the  case  of  an  application  by  a  creditor  of  the  five  original 
?^nQers(the  very  case  which  this  bill  seeks  to  establish),  he  expressly 
'^ys,  *<the  answer  to  that  application  might  be,  admitting  his  right,  that 
-e>hould  first  go  in  and  prove  against  the  estates  of  the  four.''  17  Yes. 
'^U  audsee  p.  525,  526.  It  is  clear,  therefore,  from  the  language  of 
L^Ti  Eldon  both  in  Gray  v.  Chiswelland  in  Ex  parte  Kendall,  that  the 
'•'terecircoaistaDce  of  the  bankruptcy  of  the  surviving  partners  did  not, 
m  his opiuiouy  relieve  the  joint  creditor  from  the  obligation  of  seeking 
his  remedy  in  the  first  place  against  those  who  were  his  debtors  at  law. 
^'i  Voiliamy  v.  Noble,  3  Mer.  593,  another  case  arising  out  of  the  lia- 

^nesof  this  same  partnership,  the  decree  was  that,  subject  to  the  set- 
^«  il>e  debt  should  be  proved  against  the  estate  of  the  bankrupts,  and 

it  (lie  aifiouni  of  deficiency  only  should  be  charged  upon  the  estate 
'•  lii'raynes.    The  decision,  in  Cowell  v.  Sikes,  2  Russ.  191,  (3  Cond. 

-^'  Hep.  76,)  proceeded  upon  the  fact  of  a  clear  deficiency  of  assets,  it 
-^distindly  proved  that  there  were  no  joint  assets  to  answer  the  de- 
*« tod.  All  these  cases  show  that,  even  if  the  equity  exists,  which  upon 
'^aotboritiesit  is  submitted  is  extremely  questionable,  the  equity  is  of 

*  ^coodary  kind,  and  cannot  arise  or  be  made  available  until  the  joint 
tale  of  the  aorviving  partners  has  been  resorted  to  and  exhausted;  and 
■^n  only  to  the  extent  of  the  deficiency:  whereas  the  decree  of  Sir  W. 

l^'^Ql  io  the  present  case,  assumes  the  right  of  the  plaintiffs  to  pass  by 
\f;  assets  of  the  surviving  debtors,  and  go  at  once  for  their  whole  de- 
^^'d  against  the  estate  of  the  deceased  partner,  without  any  previous 
:.Testigaiioa  or  accounts^  and  without  its  being  shown  that  the  plain- 
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tiffs  have  been  unable  to  obtain  payment  of  any  part  of  it  oat  of  the  joint 
estate.  That  certainly  cannot  be  right;  and  Lord  Ehlon  intimated  as 
much  when  the  appeal  was  before  him,  although  he  was  not  able, 
before  he  quitted  office,  to  make  up  his  mind  as  to  the  (yroper  mode  in 
which  the  decree  should  be  remodelled.  The  defendants,  patting  their 
case  at  the  lowest,  are  at  all  events  entitled  to  an  inquiry  into  the  state 
of  the  assets  of  the  five  partners  at  the  time  of  Mr.  Devaynes's  ^th. 

V    Mr.  Knight,  in  reply. 

The  LoBD  Chancellor. — This  case  has  been  very  fully  aigwed.  I 
shall  not  enter  at  length  into  the  matters  which  it  involves,  or  do  more 
now  than  advert  to  one  or  two  points,  as  to  the  doctrine  of  coarts of 
equity,  and  as  to  the  equity  upon  which  the  cases  on  this  subject  rest 

There  may  have  been  considerable  doubts  in  the  minds  of  Lord  Thiir- 
low  and  I^ord  Eldon,  touching  the  origin  of  this  equity;  and,  perhaps  u 
would  not  be  going  too  far  to  say,  that  taking  what  has  been  said  br 
those  learned  lords,  the  one  in  Hoare  t;.  Contencin,  1  Bro.  C.  C.  27,  and 
the  other  in  Ex  parte  Kendall,  17  Vcs.  514,  a  suspicion  may  arise  that 
if  they  had  been  sitting  here  originally,  when  the  earliest  of  the  cases 
was  decided,  they  might  not  have  laid  the  foundation  of  the  rule  that 
has  since  prevailed.  That  is  certainly  possible.  But  it  is  perfectly  clear 
that  they  themselves  admit  the  existence  of  the  doctrine;  and  that  ooe 
of  them  at  least,  Lord  Eldon,  has  acted  upon  it;  for  it  was  justly  observed 
by  the  very  learned  Judge  before  whom  this  case  first  came,  and  who 
gave  great  attention  to  it,  upon  a  full  review  of  all  the  cases,  and  with  a 
distinct  reference  to  what  Lord  Eldon  had  previously  said  in  £x  pofi^ 
Kendall,  that  although  Lord  Eldon,  in  Ex  parte  Kendall,  expressed 
some  surprise  at  the  introduction  of  this  equity,  yet  he  did  not  intimate 
a  doubt  of  its  existence,  and  that  he  had  indeed  acted  upon  it  in  Graf  r. 
Chiswell,  9  Ves,  118.  To  which  Sir  William  Grant  might  have  added, 
that  even  in  the  case  of  Ex  parte  Kendall  itself,  where  his  lordship  ii 
supposed  to  have  doubted  the  propriety  of  the  rule,  and  where  he  cer- 
tainly expresses  his  ignorance  as  to  its  origin,  he  nevertheless  fully  ^' 
cognised  it.  That  Lord  Hardwicke  fully  recognised  the  doctrine,  ttA 
took  that  distinction  between  mercantile  transactions  and  other  contracts, 
which  was  afterwards  referred  to  and  adopted  by  Sir  W.  Grant,  appears 
clear  from  the  case  of  Bishop  v.  Church,  2  Ves.  sen.  371. 

It  is  not  upon  slight  grounds,  certainly,  that  any  court,  either  of  ia^ 
or  of  equity,  ought  to  loosen  and  imsettle  that  which  has  stood  for  so 
long  a  period  as  nineteen  years.  If  it  be  true  that  even  a  prevailiog 
error, — what  has  been  called  a  common  or  universal  error, — maybe 
said  to  make  the  law,  this  at  least  may  bo  allowed  to  be  a  sound  foQO- 
dation  of  the  doctrine  I  am  referring  to>  namely,  that,  tmless  a  %^^ 
and  manifest  deviation  from  principle  shall  have  been  committed,  itoiay 
create  much  further  mischief  to  reverse  an  individual  case  by  urayo' 
correcting  a  slight  error,  if  that  error  has  been  acted  upon  for  a  long 
series  of  years,  than  to  leave  it  as  it  stands;  more  especially,  if  the  o\AtiM 
of  lawyers  and  the  decisions  of  judges  have  been  ruled  by  it,  and  if  tipo^ 
the  analogies  of  that  case,  the  same  principle  has  been  recognised  and 
adopted  in  other  cases  connected  with  and  relating  to  it 

Now  in  this  case  I  should  feel  myself  under  the  pressure  of  these  con- 
siderations; but  I  am  relieved  from  all  doubt,  when  I  find  that  the  saffi^ 
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riodple,  whkh  was  acted  upon  by  Lord  Eldon^  has  been  already  pnr- 
(jed  and  followed  np  Id  a  case  not  now  called  in  question.  For  Sumner 
r.  Powell,  2  Mer.  30,  was  as  nearly  as  possible  the  principal  case,  or 
nther  it  vas  a  decision  the  other  way,  upon  circumstances  the  converse 
:f  the  present  In  that  case  there  was  an  obligation  constituted  by  co- 
resaot,  and  it  was  held  that  the  whole  liability  arose  out  of  that  covenant, 
}i<l  ira$  to  be  extended  no  further.  That  being  a  case,  then,  the  con- 
Terse  of  the  present,  it  may  be  referred  to  as  touching  upon  the  principle 
bere.  Besides,  the  Master  of  the  Rolls  there  distinctly  recognised  the 
iodm  now  sought  to  be  impeached,  and  he  expressly  referred  to  this 
nseof  Devaynes  v.  Noble,  in  a  way  to  show  that  when  it  was  before 
A  It  had  not  been  lightly  dealt  with  by  His  Honour,  but  had  been 
iecidediipoD  mature  deliberation,  and  after  a  full  examination  of  all  the 
lothorities. 

Decree  affirmed.  See  Wilkinson  v.  Henderson,  1  Mylne  &  Keen,  582, 

TGooLCha.  Rep.  173.) 


Martin  v.  Martin. — ^Bell  i;.  Martin. 

3  Ru9.  ^  Mylne^  507. 

Afier  the  maniage  of  a  female  ward  a  settlement  is  made,  under  the  direction  of  the 
exit,  for  the  benefit  of  the  wife  and  children  of  the  marriage,  of  a  moiety  of  a  plan- 
&>iaB  in  Demerara,  of  which  the  wife  was  seised  in  fee  at  the  time  of  the  marriage; 
ttehosband  and  wife  afterwards  mortgage  the  estate  to  persons  having  full  notice 
cfihe  settlement;  by  the  law  of  Demerara  the  settlement  was  a  nullity,  and  in  no 
aauter  afiected  the  rights  and  powers  of  the  husband  and  wife  over  the  estate: — 
^  that  the  mortgage  is  valid,  inasmuch  as  the  equity  of  the  wife  and  children 
ittaebetonly  upon  the  person  of  the  hasband,  and  not  upon  the  estate. 

5l2R»ill,1831. 

.  '^  plaintiff  Maria  Elizabeth  Alleyne  Martin,  was  entitled  to  con- 
sidenble  personal  estate,  and  to  the  fee  simple  of  a  moiety  of  a  planta- 
^^^  in  the  colony  of  Demerara,  called  New  Orange  Nassau,  and  also, 
^  ^  event  of  her  attaining  twenty-one,  and  of  her  brother  dying  under 
'^t  age,  to  the  fee-simple  of  the  other  moiety  of  the  same  plantation. 
^  and  her  brother  being  both  infants,  a  suit  in  their  names,  for  the 
P-o(eetioD  of  their  persons  and  fortunes,  was  instituted  by  their  next 
'-^^d  in  the  Court  of  Chancery  in  England  against  all  proper  parties: 
i^ing  that  suit,  the  female  plaintiff,  before  she  or  her  brother  attained 
^^&ge  of  twenty-one  years,  intermarried,  without  the  consent  of  the 
^Q^viththedefendant  Anthony  Crosbie  Martin:  and  an  order  was 
^^e  in  the  cause,  referring  it  to  Mr.  Pophara,  then  one  of  the  Masters 
^tbe  Court,  to  approve  of  a  proper  settlement  of  her  real  and  personal 
^^  upon  her  and  her  children.  In  pursuance  of  that  order  an  inden- 
^K  of  settlement,  dated  the  27th  day  of  August  1802,  and  made  between 
^thooy  Crosbie  Martin  and  his  wife  of  the  one  part  and  Johp  Longden 
jod  David  Milne  of  the  other  part,  was  approved  of  by  the  Master,  and 
^f  aecttted.  By  this  settlement  Anthony  Crosbie  Martin,  in  consi- 
Vol.  XIIL— 14 
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deration  of  the  marriage,  bargained,  sold,  and  assfgned  onto  John  Long* 
den  and  David  Milne,  their  executors,  administrators,  and  assigns,  all 
those  the  personal  estate  and  effects  therein  described  of  Maria  Elizabeth 
Alleyne  Martip,  and  all  right,  title,  daim  and  demand,  both  at  law  aod 
in  equity,  of  him  Anthony  Crosbie  Martin,  of,  in,  to,  and  out  of  the  same 
and  every  part  thereof,  to  hold  and  enjoy  the  same  unto  and  by  Jotm 
Longden  and  David  Milne,  their  executors,  administralors  and  ass^ 
as  and  for  their  own  proper  monejrs  and  property;  nevertheless  upon 
trust,  after  raising  a  certain  sum  for  the  purposes  therein  mentioned,  to 
lay  out  and  invest  the  thereby  assigned  trust  premises  in  government  or 
real  securities  as  therein  mentioned;  and  upon  further  trust,  that  Jolm 
Longden  and  David  Milne  and  the  survivor  of  Aem  and  the  executois 
and  administrators  of  such  survivor,  should,  from  time  to  time,  daring 
the  joint  lives  of  Anthony  Crosbie  Martin  and  the  plaintiff  his  wife,  paf 
the  interest,  dividends,  and  annual  produce  of  the  trust-moneys,  stocks, 
funds,  and  securities,  and  every  part  thereof,  as  the  same  should  from 
time  to  time  become  due  and  payable,  unto  such  person  or  persons,  aod 
for  such  intents  and  purposes  as  the  wife,  notwithstanding  her  marriage 
should,  by  any  note  or  writing  signed  by  her,  direct  or  appoint;  but  so 
as  not  to  deprive  her  of  the  intended  use  or  benefit  thereof,  by  sale  or 
mortgage  or  otherwise  in  the  way  of  anticipation;  and,  in  default  of  such 
direction  or  appointment,  that  they  should  from  time  to  time  pay  the 
same  into  her  proper  hands,  for  her  sole  and  separate  use,  notwithstand- 
ing the  marriage,  free  from  the  debts,  intermeddling,  contracts,  or  en- 
gagements of  Anthony  Crosbie  Martin;  and  her  receipts  were  to  be 
sufficient  releases  and  discharges  for  such  dividends,  interest,  and  annual 
produce:  and  in  case  she  should  happen  to  survive  her  husband,  and 
there  should  be  one  or  more  child  or  children  of  Anthony  C.  Martin  on 
the  body  of  Maria  Elizabeth  Alleyne  his  wife,  then,  from  and  imme- 
diately after  the  decease  of  Anthony  C.  Martin,  as  to  one  moiety  of  the 
said  trust-moneys,  stocks,  funds,  and  securities,  upon  trust,  that  they, 
John  Longden  and  David  Milne,  or  the  survivors  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor,  should  assign,  transfer,  or  pay 
the  same  unto  Maria  Elizabeth  Alleyne  Martin  for  her  absolute  use  ana 
benefit;  and  after  declaring,  as  to  the  other  moiety,  certain  trusts  for  the 
benefit  of  the  issue  of  the  marriage,  it  was  by  rtie  indenture  fortber 
agreed,  that,  in  case  there  should  be  no  child  of  the  marriage,  who 
should  live,  being  a  son,  to  attain  the  age  of  twenty-one  years,  or,  being 
a  daughter,  to  attain  that  age  or  be  married,  then  John  Loi^eo  aod 
David  Milne  should,  from  and  after  the  decease  of  Anthony  C.  Martin 
and  such  failure  of  children,  pay,  assign,  and  transfer  the  last-mentioood 
moiety  or  half-part  of  the  trust-moneys  and  premises  thereby  assigned, 
and  the  stocks,  funds,  and  securities  upon  which  the  same  shduld  be 
laid  out  or  invested,  or  so  much  thereof  as  should  not  have  beea  applied 
by  way  of  advancement  as  therein  mentioned,  unto  Maria  ^izabeib 
Alleyne  Martin  for  her  absolute  use  and  benefit;    And  it  was  thereby 
also  agreed  and  declared,  that,  in  case  Anthony  C.  Martin  should  happen 
to  survive  his  wife,  and  there  should  be  one  or  more  child  or  ehildrenof 
the  marriage,  then,  as  to  one  moiety  of  the  said  trust-moneys  and  pre* 
mises,  the  same  should  be  held  upon  trust  to  pay  the  dividends^  ioteresty 
and  annual  produce  thereof  unto  Anthony  C.  Martin  or  his  aasigos 
during  the  term  of  his  natural  life;  and  as  to  the  other  moiety,  ftom  and 
atar  such  decease  of  the  wifia,  in  the  lifetime  of  her  husband,  so' t^ 
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Blotbefot-HieiHiomd  moiety,  of  which  the  interest,  dividends,  and 
tADoal  produce  were  so  directed  to  be  paid  to  the  husband  for  his  life, 
inm  vdA  after  the  decease  of  him  Anthony  C.  Martin,  certain  trusts 
vcie  declared,  for  the  benefit  of  the  children  of  the  marriage,  and  An^ 
tbeoy  C.  Martin  in  manner  therein  mentioned :  But  if  tliere  should  be 
bo  child  of  Che  marriage  who  should  live,  being  a  son,  to  attain  the  age 
of  iveoty-ooe  years,  or,  being  a  daughter,  to  attain  that  age  or  be  mar- 
ried, then  the  trustees  were,  in  case  Anthony  C.  Martin  should  survive 
bis  vife,  10  permit  and  suffer  him  and  his  assigns  to  receive  and  take  the 
(LTJdeads,  iiuetest,  aod  annual  produce  of  the  whole  of  the  trust-moneys 
:o  Ills  and  their  own  use  and  benefit  during  his  natural  life;  and  from 
udinunediately  after  his  decease,  to  pay,  assign,  and  transfer  the  same, 
or  so  mneh  thereof  as  should  not  have  been  applied  by  way  of  advance- 
iBea(,tD  pursuance  of  the  powers  therein  contained,  unto  such  peraon, 
ifldforsudi  intents  and  purposes,  and  in  such  parts,  shares,  andpro- 
portiflos,  manoers,  and  form  as  Maria  Elizabeth  AUe3rne  Martin,  by  her 
lift  viand  testament,  &c.,  to  be  signed,  published  and  attested  as 
theieifl nentioned,  should  direct  or  appoint;  and  in  default  of  snph  diree- 
tk^o  or  appointment,  unto  such  person  or  persons  as,  at  the  time  of  the 
ioA  of  Maria  Elizabeth  Alleyne  Martin,  would  have  been  entitled  to 
iff  personal  estate,  in  case  she  had  died  without  having  been  married 
ifidJBtestate:  And  Anthony  C.  Martin  did  for  himself,  his  heirs,  execu- 
tors, and  administratois,  and  for  his  wife,  covenant  with  John  Longdea 
isd  David  Milne,  the^  heirs,  executors,  and  administrators,  aod  she 
Mtiia  Elizabeth  Alleyne  Martin,  so  far  as  in  her  lay,  and  she  could  and 
lavfolly  might,  did  consent  and  agree,  that  in  case  she  should  live  to 
>ttain  the  age  of  twenty-one  years,  or  such  other  age,  as,  according  to 
the  laws  of  the  colony  of  Demerara,  should  render  her  competent  to 
oncar  io  the  settlement,  he  Anthony  C.  Martin  and  she  Maria  Elisabeth 
Afieyoe  Martin,  and  all  other  persons  claiming,  or  to  claim,  by,  from, 
inder,  <»  in  trust  for  them  or  either  of  them,  would,  immediately  upon 
her  attainiog  the  age  of  twenty«one  years  or  such  other  age  as  aforesaid, 
or  as  looD  after  as  might  be,  at  the  costs  and  charges  of  Anthony  C. 
Mania,  by  such  conveyances  and  assurances  in  the  law  as  John  Long- 
den  aad  David  Milne,  &c.,  should  in  that  behalf  direct  aod  reasonably 
'^fWiOmvey  and  assure,  unto  John  Longden  and  David  Milne,  their 
li^eiecntors  and  administrators,  as  well  all  that  undivided  moiety  of 
them  Amhony  C.  Martin  and  Maria  his  wife  or  one  of  them  in  her  right, 
u  also  (he  other  moiety  to  which  she,  or  Anthony  C.  Martin  in  her  right, 
^•seDtitled  in  reversion  or  remainder,  expectant  upon  the  decease  of 
^t  brother  under  the  age  of  twenty-one  years,  of  and  in  the  plantation 
c^Ucd  New  Orange  Nassau,  with  the  boiling-houses,  still-houses,  and 
^to  oat-houses  and  buildings  thereunto  belonging,  situate  and  being 
^  (becolooy  of  Demerara,  with  the  plantation  utensils  and  implements, 
*|^^,  cattle,  and  all  other  es|ate  real  and  personal  thereunto  belonging, 
1^6,  lying,  and  being  in  the  said  colony,  with  the  appurtenances,  to 
°^  the  aaoie  unto  and  to  the  use  of  them  John  Longden  and  David 
Miloe,  their  heirs,  executors,  administrators,  and  assigns,  according  to 
^  teaofs,  nature,  and  quality  of  the  same  premises  respectively,  upon 
^tniiUyand  under  and  subject  to  the  same  powers,  provisoes,  decla- 
2^  aod  agreements  as  were  thereinbefore  expressed  and  contained 
Y^  concaroing.  the  beforementioned  trust-moneys,  and  the  stocks, 
^^  and  securities  on  which  the  same  should  be  invested,  or  as  near 
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and  conformably  to  the  said  trusts,  powers,  provisoes,  dedarations  aod 
agreements  as  the  deaths  of  the  persons  and  the  natnie  of  the  several 
properties  would  permit:  and,  in  order  that  the  respective  estates  thereby 
settled  and  covenanted  to  be  settled  might  go  in  the  same  course  of  suc- 
cession, it  was  agreed  and  declared  that  the  plantation,  hereditameou 
and  premises,  should,  for  the  purposes  of  the  settlement,  be  considered 
as  personal  estate;  and  that  in  the  meantime,  and  until  such  coove7aoce, 
assurance,  or  settlement  should  be  executed  as  aforesaid,  the  rents,  issues, 
and  produce  of  the  premises  so  to  be  conveyed,  settled,  and  assured, 
should  go  and  be  paid  to  and  received  by  the  same  persons,  and  ia  the 
same  manner,  as  if  such  conveyance  and  assurance  had  been  actually 
made. 

Maria  Elizabeth  Alleyne  Martin,  some  time  after,  attained  the  age 
of  twenty-one  years;  and  by  indentures  of  lease  and  release,  beaiiog 
date  the  21st  and  22d  days  of  January  1S06,  indorsed  on  the  indeDtoie 
of  settlement,  and  made  between  Anthony  C.  Martin  and  Maria  bis 
wife  of  the  one  part,  and  John  Longden  and  David  Milne  of  the  otbef 
part,— f  ecicing  that  Maria  E.  A.  Martin  had  then  lately  attained  the 
age  of  twenty-one  years,  and  that  therefore  Anthony  C*  Martin  aod  his 
wife  were  desirous,  in  pursuance  of  their  covenant  contained  in  the  iii- 
denture,  to  make  and  execute  such  conveyance  and  assurance  of  (heir 
undivided  moiety  of  the  plantation  and  hereditaments,  to  which  the 
plaintiff  or  her  husband  in  her  right  became  absolutely  entitled  on  bei 
attaining  the  age  of  twenty-one  years,  upon  the  trusts  in  and  by  the 
settlement  expressed, — Anthony  C.  Martin  and  Maria  his  wife  granted, 
bargained,  sold,  aliened,  assigned,  transferred,  and  set  over  unto  John 
Longden  and  David  Milne,  and  to  their  heirs  and  assigns,  all  that  one 
undivided  moiety  of  them,  Anthony  C.  Martin  and  Maria  his  tvife,  or 
one  of  them  in  her  right,  of  and  in  the  plantation  or  parcel  of  land  and 
hereditaments  commonly  called  New  Orange  Nassau,  with  all  bouses 
and  out-houses  and  buildings  thereunto  annexed,  with  the  plantatioQ 
utensils  and  implements,  slaves  and  cattle,  and  the  offspring  and  progeny 
thereof  respectively,  and  all  the  appurtenances  whatever  to  the  said 
hereditaments  and  premises  belonging,  and  of  and  in  all  other  the  here- 
ditaments and  premises  in  and  by  the  indenture  of  settlement  covenanted 
and  agreed  to  be  conveyed  and  assigned  respectively,  to  hold  such  part 
or  parts  of  the  same  plantation,  hereditaments,  and  premises  as  were  ol 
the  nature  of  real  estate  with  the  appurtenances,  unto  and  to  the  use  of 
John  Longden  and  David  Milne,  their  heirs  and  assigns,  aod  to  bold 
such  part  and  parts  of  the  said  premises  as  were  of  the  nature  of  per- 
sonal estates  or  chattel  interests,  and  every  part  (hereof,  unto  the  said 
John  Longden  and  David  Milne,  their  executors,  administrators,  and 
assigns,  according  to  the  nature  and  quality  thereof,  nevertheless,  upoi^ 
and  for  the  several  trusts,  and  subject  to  the  provisoes,  declarations,  aod 
agreements  in  and  by  the  indenture  of  the  27th  of  August  IS02  ex- 
pressed and  declared  of  and  concerning  the  same,  or  such  or  so  m^oy 
of  them  as  were  then  subsisting  undetermined  and  capable  of  takiog 
effect. 

These  several  indentures  were  duly  recorded  in  the  proper  office  iA 
the  colony  of  Demerara. 

The  brother  of  Mrs.  Martin  attained  twenty^one  and  afterwards  di^* 
leaving  a  daughter  Jane  L'Espinasse  his  oiily  child.  David  Miloe  ^^ 
his  executor  and  the  guardian  of  his  child. 
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lo  the  year  1807^  or  soon  afterwards,  the  plantation  and  estates  became 
adebied  to  ▼ariona  persons  for  stores  and  supplies;  and  it  was  deemed 
Koesstrf  to  raise  a  sum  of  money  for  the  use  and  benefit  of  the  estate, 
lod  to  meet  the  wants  of  Mr.  and  tAts.  Martin,  and  of  Jane  L'Espi- 
tasse.  Mr.  John  Wilson,  who  resided  in  Demerara,  had  been  for  some 
tiJDe  receiver  and  manager  of  the  plantation;  and  in  order  to  procure 
foods  to  enable  him  to  oarrf  on  the  concern,  he  drew  a  bill  of  exchange, 
^risamof  1528iL  159.  8dL,on  Mr.  Gladstone  a  merchant  of  Liverpool. 
He  at  the  same  time  sent  to  Mr.  Oladstone  a  letter  explaining  the  reason 
vhfind  the  purposes  for  which  the  bill  was  drawn;  and  in  it  he  gare 
i&Kcoant  of  the  pecuniary  state  of  the  plantation,  and  proposed  that 
Mr.  Gladstone  should  become  consignee  of  the  plantation  in  England. 
AridMMiy  C.  Martin  also  sent  a  letter  to  David  Milne,  dated  the  2l8t  day 
rf  Jaooary  1808,  inclosing  a  copy  of  Wilson's  letter  to  Mr.  Gladstone. 
Tbe  iaieBtion  was  that  Mr«  Gladstone  should  become  the  consignee  in 
Eo^ii  of  the  plantation^  and  should  in  that  character  advance  the 
mooilof  the  bill  and  such  other  sums  as  might  be  necessary  for  the 
imrpoaaof  the  concern.  Upon  the  arrival  of  the  letters  of  Mr.  Wilson 
iod  Mr.  Martin  in  England,  some  correspondence  on  the  subject  took 
pi2oe  between  Mr.  Gladstone  and  David  Milne,  and  Mr.  Gladstone 
fniasamof  808il  lis.  3itf.  in  part  of  the  bill;  but  they  did  not  finally 
^QOK  to  any  agreement  as  to  the  terms  upon  which  Mr.  Gladstone 
^Miid  aceept  the  bill  of  exchange,  and  act  as  the  consignee  of  the  plan- 
tauoQin  England;  and  Mr.  Gladstone  had  no  further  transaction  con- 
Dtcted  with  the  plantation.  In  the  hope  of  obtaining  better  terms  than 
vere  required  by  Mr.  Gladstone,  David  Milne  applied  to  the  house  of 
Seed  and  Bell  in  London,  with  whom  he  had  some  connection  in  busi- 
M:  and  it  was  ultimately  agreed  between  Mr.  Milne  and  the  firm  of 
M  and  Bell  that  they  should  make  the  necessary  advances  for  the 
^te,  and  receive  the  consignments  as  proposed  in  Mr.  Wilson's  letter; 
Slithers  being  a  sum  of  808/.  17^.  Sd.  due  to  Mr.  Gladstone  in  respect 
<rf  his  advances,  Messrs.  Reed  and  Bell  should  pay  him  that  sum;  and 
^t  a  mortgage  should  be  executed  to  them  of  the  plantation  and  pro- 
peit?  in  Demerara  to  secure  to  them  the  advances  they  might  make  in 
^^^ofit.  In  pursuance  of  this  arrangement,  Messrs.  Reed  and  Bell 
advaooad  money  and  accepted  bills;  and  an  indenture  of  mortgage  was 
Pi^epaiedfor  execution,  bearing  date  the  31st  of  March  1809,  and  made 
l^veeQ  Anthony  C.  Martin  and  Maria  his  wife  of  the  first  part,  John 
^ig<Ei^  and  David  Milne  of  the  second  part,  and  James  Bell  of  the 
^nd  part,  which  James  Bell  together  with  Charles  Reed  were  then  the 
pvtoeis  of  the  house  of  Reed  and  Bell,  whereby,  after  reciting  that 
Aothoof  C.  Martin  and  Maria  his  wife,  and  also  David  Milne  as  suoh 
^^BCDtor  and  guardian  as  aforesaid,  had  applied  to  and  requested  James 
^1  to  advance  and  lend  the  sum  of  1000/.,  and  that,  in  order  to  secure 
^  repayment  thereof  with  interest,  after  the  rate  of  6  per  cent,  and 
^  ^Y  farther  snm  of  money  which  James  Bell  might  advance  for 
^'^Y  C.  Martin  and  his  wife,  and  also  for  David  Milne  as  sAch 
P^iaD,  and  any  or  either  of  them,  not  exceeding  the  sum  of  3000^, 
2^  interest  at  tbe  rate  aforesaid  on  such  further  sum  or  sums  of  money 
^tbe  time  or  respective  times  of  advancing  the  same,  they  Anthony 
^^aitin  and  Maria  his  wife,  and  also  John  Longden  and  David  Milne, 
J^  Proposed  and  agreed  to  assign  tbe  entirety  of  the  plantation,  here* 
^^'litaits,  and  premiaes  to  James  Bell,  his  executors^  administrators, 
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and  assigns  by  way  of  mortgage,  it  was  witnessed,  that  in  consideration 
of  the  said  sum  of  1000/.  paid  to  Anthony  C.  Martin  and  Maria  his 
wife,  and  to  David  Milne  as  such  guardian  as  aforesaid,  in  trust  for 
Jane  L'Espinasse,  and  for  the  other  considerations  therein  mentioned, 
John  Longden  and  David  Milne,  at  the  request  and  by  the  directioQ 
and  appointment  of  Anthony  G.  Martin  and  Maria  his  wife,  did  gram, 
bargain,  sell,  demise,  assign,  transfer,  and  set  over,  and  Anthony  C. 
Martin  and  Maria  his  wife  did  direct,  limit,  and  appoint,  grant,  bargain, 
sell,  demise,  assign,  ^nd  set  over,  ratify,  and  confirm,  and  also  Dafid 
Milne,  as  such  executor  or  guardian  as  aforesaid,  did  grant,  bargain, 
aell,  and  demise,  assign,  transfer,  and  set  over  unto  James  Bell,  his 
executors,  administrators,  and  assigns,  all  that  the  entirety  of  the  planta- 
tion or  parcel  of  land  commonly  called  or  known  by  the  name  of  Nev 
Orange  Nassau,  with  the  boiling-house,  curing-house,  still-bouses^  and 
other  out-houses  and  buildings  thereunto  belonging,  situato,  lying,  and 
being  in  the  colony  of  Demerara,  together  with  the  plantation,  utensils, 
and  implements,  slaves,  and  cattle,  and  the  offspring  and  progeny  thereof 
respectively,  to  hold  unto  James  Bell,  his  executors,  administrators^  and 
assigns  for  the  term  of  1000  years  thence  next  ensuing,  subject  to  a  pro- 
viso for  redemption  on  payment  of  the  sum  of  1000/.  and  interest  In 
manner  therein  mentioned,  together  with  such  further  sum  or  sums  of 
money,  not  exceeding  the  sum  of  3000/.,  which  James  Bell  should  ad- 
vance for  Anthony  C.  Martin  and  the  plaintiff,  and  also  David  Milne^ 
in  their  respective  capacities,  with  interest  at  the  rate  aforesaid. 

This  indenture  was  executed  by  Anthony  C.  Martin  and  Maria  his 
wife,  and  by  David  Milne,  and  was  duly  enrolled  and  registered  at  De- 
merara, according  to  the  law  prevailing  in  that  colony. 

The  advances  made  by  the  house  of  Reed  and  Bell  on  account  of  (he 
plantation  and  its  owners  having  greatly  exceeded  the  amount  of  their 
mortgage,  Messrs.  Reed  and  Bell  requested  from  David  Milne  ai)d  An- 
thony C.  Martin  and  Maria  bis  wife  a  further  security;  and  accordingly 
,  a  deed-poll  of  further  charge  and  mortgage,  bearing  date  the  14th  of  Sep- 
tember 1812,  was  indorsed  on  the  last-mentioned  indenture  of  mortgage. 
This  deed-poll  was  made  in  the  names  of  Anthony  C.  Martin  and  Maria 
his  wife,  and  John  Longden  and  David  Milne,  and  thereby,  after  r^ 
citing  that,  since  the  date  and  execution  of  the  indenture  of  the  31st  of 
March  1S09,  James  Bell  had  lent  and  advanced  to  Anthony  C.  Martin 
and  Maria  his  wife,  and  to  David  Milne  as  such  executor  aud  guardian 
as  aforesaid, the  further  sum  of  8000/., and  that  Anthony  C.  Martin  and 
his  wife  and  David  Milne  had  requested  James  Bell  to  advance  aod 
lend  a  further  sum  to  the  extent  of  9000/.,  exclusive  of  the  sum  due  to 
him,  which  he  had  consented  to  do  upon  having  the  same  with  interest 
secured  to  him  by  a  further  charge  or  mortgage  upon  the  plantation,  it 
was  declared  that,  in  consideration  of  the  further  advance  to  be  made  bf 
James  Bell,  they,  Anthony  C.  Martin  and  Maria  his  wife,  and  Joto 
Longden  and  David  Milne,  did  subject  and  charge  the  plantation  ^i^jj 
the  repayment,  not  only  of  the  sum  of  3000/.  and  interest,  but  also  of  all 
such  further  sums  as  the  said  James  Bell  had  then  already  advanced^  ^r 
sliould  thereafter  advance,  with  interest, after  the  rate  of  6  per centti^^ 
exceeding  the  sum  of  9000/.  exclusive  of  the  sum  of  SOQOL;  and  Anthony 
C.  Martin  and  Maria  his  wife,  and  John  Longden  and  David  Mi^^^' 
covenanted  that  the  plantation  and  hereditaments  should  stand  charged 
as  well  with  the  sum  of  3000/.  and  interest,  as  with  such  other  sua  ^ 
James  Bell  should  advance  as  aforesaid. 
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Da?id  MilDe  execntad  this  deed-poH  for  himself,  and,  by  pover  of 
i.'mtj  aothorizing  him  so  to  do,  for  the  other  parties  to  it;  and  it  was 
.  y  eorolled  and  registered  in  the  colony  of  Demerara.  The  name  of 
itmes  Belly  it  was  admitted,  was  made  use  of  in  these  transactions  as  a 
nstee  oo  behalf  of  himself  and  of  Charles  Reed  as  copartners. 

ThesiiiQSof  money  advanced  by  Messrs.  Reed  and  Bell  on  account 
'!  the  plantation  and  the  owners  of  it,  subsequently  to  1S12,  having 
rntiy  increased  in  amount,  it  became  necessary  that  a  further  security 
.  Q!d  be  executed  to  them;  and  accordingly  a  power  of  attorney,  bear- 
^c  date  the  1st  of  March  1815,  was  executed  by  Anthony  G.  Martin 
vJ  his  wife  to  John  Wilson,  Esq.  of  Demerara,  thereby  authorizing  him 
j  appear  before  the  commissioners  of  the  court  of  civil  and  criminal 
/^tice  of  Demerara,  and  in  the  names  of  them  Anthony  C.  Martin  and 
Mdfia  his  wife,  as  the  lawful  proprietors  of  an  undivided  moiety  of  the 
:  iiiiaiion  named  New  Orange  Nassau,  to  declare  them,  Anthony  C. 
MirtinaQd  Maria  his  wife,  to  be  truly  and  justly  indebted  unto  James 
Beuoi  London,  merchant,  a  partner  in  the  mercantile  house  or  firm  of 
ReeiBdl,and  Co.,  bis  order,  heirs,  or  assigns,  in  the  sum  of  8612/.  19^. 
'd\iiid{o  promise  to  repay  the  sum  of  8612/.  19«.  5d,  to  James  Bell, 
itj  ^er,  heirs,  or  assigns,  free  and  without  charges,  in  three  equal 
iiiiiui  iostalments,  at  the  times  therein  mentioned,  with  interest;  and 
lur  ihe  better  security  thereof,  to  put  the  said  J.  Bell  in  possession  of  the 
'*€  undivided  moiety  of  the  plantation  called  New  Orange  Nassau, 
''lih  all  negroes  thereupon  belonging  to  the  same,  buildings,  and  further 
cependencies,  to  be  taken  by  both  the  respective  parties,  according  to 
'(einTeotory  thereof,  until  the  debt  of  8612/.  IBs.  5d.j  with  the  interest 
iiMheieoD,  should  have  been  paid  off  and  settled;  with  power  to  James 
Bee  10  administer  alone  the  undivided  half  of  the  plantation,  or  to  cause 
( :o  be  administered  by  his  agents,  and  to  ship  and  consign  the  produce 
-ready  in  hand  and  further  to  be  gathered  to  such  persons  or  houses  of 
inde  in  London,  and,  in  case  of  the  surrender  of  the  colony  to  Holland, 
<-  Amsterdam,  as  James  Bell  should  think  proper.  The  instrument 
:}r.taioed  various  other  clauses  in  order  to  make  the  security  effectual, 
iccordiug  to  the  law  of  the  colony. 

Aamilar  power  of  attorney  was  executed  to  John  Wilson  by  David 
MOneaod  John  Longden;  and  the  name  of  the  defendant  James  Bell 
^  wed  in  both  these  documents  in  trust  for  himself  and  his  partners. 

^y  rirtue  of  these  powers  John  Wilson  appeared  as  the  attorney  of 
Aotbony  C.  Martin  and  his  wife,  and  of  J.  Longden  and  David  Milne 
3s  trnsteea,  before  the  court  of  criminal  and  civil  justice  at  Demerara, 
ii'i  in  the  forms  required  by  the  Dutch  law,  passed  a  mortgage  of  a 
fantatioD, dated  the  1st  of  September  1815,  in  the  ieims  and  upon  the 
coDdiuoDs  contained  in  the  letters  of  attorney.  Shortly  afterwards,  what 
^33  called  a  sentence  of  willing  condemnation  was  obtained  against  the 
>>antatioDy  whereby  the  house  of  Reed,  Bell,  and  Co.  became  entitled  to 
-i  the  plantation,  and  to  apply  the  money  arising  from  the  sale  in 
-i^idation  of  their  debt. 

At  a  subsequent  period  Bell  and  Grant  became  the  successors  in  busi- 
^of  Reed  and  Bell,  and  the  debt  and  the  securities  were  vested  in 
•^e  Dew  firm. 

A  settlement  of  accounts  having  taken  place,  an  agreement  was  en- 
l^red ioio,  bearing  date  the  27th  day  of  April  1820,  and  made  between 
&>i  aod  Grant  as  copartners  of  the  one  part,  and  Anthony  C.  Martin 
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and  his  wife  of  the  other  part,  wheroby^after  reckiRg  that  Anthony  C. 
Martin  was  indebted  to  the  defendants  as  partners  and  suocessDis  in 
trade  of  the  house  of  Reed,  Bell,  and  Co.  in  a  considerable  earn  of  mo- 
ney  secured  to  them  by  several  mortgages  upon  certain  estates  of  An- 
thony C.  Martin  in  Ireland,  and  upon  the  moiety  of  a  piantatioa  called 
New  Orange  Nassau  in  Demerara,  which  last-mentioned  mortgage  was 
taken  in  the  name  of  James  Bell,  as  a  partner  in  the  house  of  Reed,  Bell, 
and  Co.,  on  behalf  of  the  firm;  and  that  disputes  had  for  some  time  existed 
between  Anthony  C.  Martin  and  Bell  and  Grant,  their  predecessors  or 
partners,  respecting  the  balance  claimed  by  them  to  be  dne  from  Andiony 
C.  Maiftin,  amounting  on  the  31st  of  December  1819  to  the  sum  of 
10,331/.  Is.  8£/.,  from  which  sum  Anthony  C.  Martin  claimed  certain  al« 
lowances  in  respect  of  an  alleged  possession  of  the  mortgaged  estates 
by  the  house  of  Reed,  Bell,  and  Co.;  and  in  order  to  put  an  end  to  these 
disputes,  the  parties  thereto  had  agreed  to  the  terms  and  conditions 
therein  mentioned,'*-it  was  witnessed  that,  for  the  considerations  therein 
mentioned,  Anthony  C.  Martin  and  the  plaintiff  his  wife  and  the  defend- 
ants did  thereby  severally  and  respectively  covenant  with  the  other  and 
others  of  them,  that  the  amount  due  from  Anthony  C.  Martin  upon  the 
several  mortgages  should  be  agreed  at  the  sum  of  9000/.  as  a  final  ba- 
lance, such  balance  to  be  binding  and  conclusive  on  both  parties;  that 
Anthony  C.  Martin  should  relinquish  all  title  and  claim  to  allowances 
and  deductions,  and  Bell  and  Grant  agree  to  limit  and  reduce  their  de- 
mand to  that  sum;  that  Anthony  C.  Martin  should,  within  nine  months, 
pay  the  sum  of  9000/.  or  the  greater  or  less  sum  as  the  case  might  be, 
which  should  then  be  due,  with  interest;  that  in  the  meantime  Bell  and 
Grant  should  retain  the  mortgage  securities  and  all  the  title-deeds  re- 
lating thereto,  and  all  remedies  thereon,  except  only  so  far  as  such 
remedies  might  be  suspended  or  varied  by  the  agreement;  that  they 
should  be  at  liberty,  immediately  on  the  execution  of  the  agreement, 
and  should  be  authorized  by  Anthony  C.  Martin  and  his  wife  and  all 
proper  parties,  by  an  instrument  to  be  executed  at  the  same  time  with 
the  agreement,  to  take  such  proceedings  on  or  by  virtue  of  the  mortgage 
of  the  moiety  of  the  plantation  and  estate  called  New  Orange  Nassau 
as  by  the  law  of  Demerara  might  be  necessary,  to  ratify  and  confirm 
the  mortgage  thereon  for  the  sum  of  9000/.,  or  the  greater  or  less  sum 
actually  due,  as  the  case  might  be,  and  interest,  as  the  counsel  for  the 
defendants  should  advise,  and  as  fully  and  effectually  in  every  respect  as 
if  all  the  forms  used  in  Demerara  for  such  a  purpose  were  therein  in- 
serted; that  if  Anthony  C.  Martin  should  not  within  the  time  prescribed 
pay  the  principal  and  interest,  Bell  and  Grant  should  be  at  liberty, 
and  they  were  thereby  authorized,  to  foreclose  the  mortgage  of  the 
plantation,  and  to  enter  thereon  and  make  sale  thereof,  and  the  stodES, 
slaves,  and  effects  thereon,  or  to  take  such  other  proceedings  relative  to 
the  mortgage  and  estate  as  they  should  think  fit,  without  being  compelled 
to  have  recourse  in  the  first  instance  to  the  mortgages  on  the  estates  in 
Ireland;  it  being  the  intent  and  meaning  of  all  ih^  parties  that  the  mort- 
gage on  the  plantation  in  Demeram  should  be  deemed  and  considered  as 
tfie  first  security  to  the  defendants,  and  to  be  resorted  to  by  them  in  the 
first  instance:  and  it  was  further  agreed  that  although  Anthony  C.  Martin 
should  not  within  the  time  limit^  pay  the  sum  of  9000/.,  yet  the  sum 
of  9000/.  should  be  taken  as  the  agreed  debt  between  the  parties  upon 
the  old  account,  and  neither  party  should  be  at  liberty  to  open  the  same, 
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JroThreany  of  the  claims  or  disputes  existing  between  them,  touch- 
:  the  imoont  of  the  debt  or  the  debts  claimed  thereupon^  previously 
..reto;  that  Anthony  C.  Martin  and  his  wife,  and  all  other  necessary 
.ties,  should,  at  the  request  of  the  defendants,  make  and  execute  all 
.:h  farther  deeds,  instrunients,and  assignments,  as  might  be  necessary 
<.^i  proper  to  carry  that  argreement  into  full  effect;  and  that  in  case  of 
icii  de&ttlt  as  aforesaid,  the  several  mortgages  so  held  by  or  in  trust 
J  Bell  and  Grant  should,  notwithstanding  that  agreement,  be  in  full 
/jrce  uid  effect  for  the  sum  of  9000/.,  or  the  greater  or  less  sum  actually 
..e,  IS  the  case  might  be,  and  hiterest  at  6  per  cent,  per  annum. 

b  order  to  carry  this  agreement  into  effect,  a  power  of  attorney, 
>in»g  date  the  same  27th  of  April  1820,  was  executed  by  Anthony 
C.MdTtiD  and  his  wife,  George  Milne,  the  son  of  David  Milne,  James 
'  irtstian  Clement  Bell,  described  as  the  heir  at  law  and  administrator 
cf  James  Bell,  and  Robert  Grant  his  partner,  by  which,  after  reciting 
wt  amdes  of  agreement,  the  parties  constituted  Frederick  Cost  of  De- 
i^iertra  their  attorney,  and  authorized  him  to  appear  in  the  court  of  civil 
aiHictiaJDal  justice  in  the  colony  of  Demerara,  and  to  acknowledge  and 
•Iriiit  that  he  Anthony  C.  Martin  was  justly  indebted  unto  Bell  and 
(^- i:^!,  Qpon,  and  by  virtue  of  the  mortgage  of  the  5th  of  September 
l^^Ji.iD  the  sum  of  9000/.  sterling;  and  to  confirm  to  them  the  full  pos- 
^^n  of  the  moiety  of  the  plantation,  negroes,  and  stock  granted  by 
-^Q  Loogden  and  David  Milne.  Frederick  Cost,  in  pursuance  of  this 
pover,and  in  the  forms  required  by  the  Dutch  laws,  duly  passed  the 
^'^"gsge,  and  took  all  necessary  steps  for  carrying  the  articles  of  agree- 
neotmto  effect.  The  time  stipulated  for  the  payment  of  the  sum  of 
•^'j/.  expired  on  the  29th  of  June  1821;  and  the  money  was  not  paid. 

The  sums  of  money  secured. by  the  mortgages  were  advanced  by 
^^ed  and  Bell  and  their  successors  in  business,  partly  for  the  purpose  of 
■^-^iViog  and  discharging  the  debts  due  from  the  moiety  of  the  plan- 
•'  ou  belonging  to  Anthony  C.  Martin  and  the  plaintiff  his  wife,  or 
'-«  of  them;  partly,  at  the  request  and  entreaty  of  Mrs.  Martin,  for 
•^  sitbasteace  of  her  herself,  her  husband,  and  children,  to  provide 
'^^n^with  comforts,  and  to  preserve  them  from  wanting  the  common 
^^esKies  of  life:  and  partly  for  the  purpose  of  supplying  stores  for 
t-'^Dseof  the  plantation,  and  in  their  character  of  consignees  to  the 
piantanoiL 

^  1^0,  a  suit  was  instituted  in  the  Court  of  Chanc^y,  in  the  name 
'^^he  infant  Jane  L'Espinasse,  by  her  next  friend,  to  which  Reed  and 
^  together  with  A.  C.  Martin  and  his  wife,  and  George  Milne,  were 
=<^eodiDts.  By  a  decree  in  that  suit,  bearing  date  the  25th  day  of 
^l^ch  1820,  it  was  referred  to  the  Master  to  inquire  whether  the 
'-^^^^  of  ihe  infant  had  been  or  was  liable  in  respect  of  jany,  and  if 
"^'7  of  which,  of  the  several  sums  secured  by  the  mortgage  and  further 

iirgebearwg  date  the  31st  of  March  1S09  and  the  5th  of  September 
'-'^'  The  Master  made  his  report  in  that  cause  on  the  20th  of  Febru* 
'7  IS21;  and  by  it  he  allowed  the  defendanis  Reed  and  Bell  such 
^nsas  were  properly  chargeable  against  the  infant's  moiety. 

The  present  bill  was  filed  by  Mrs.  Martin  for  the  purpose  of  having 
^^iedared  that  the  several  mortgages  and  charges  were  fraudulent  and 
;  ^ias  against  the  articles  of  agreement  of  the  27th  day  of  August 
'"^•^aQd  the  settlement  of  the  21st  and  22d  days  of  January  1S06. 

Acrots  bill  was  filed  by  James  Christian  Clement  Bell  and  Robert 
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Grant,  the  present  partners  in  the  firm  of  Bell  and  Grfaiit,  for  the  pnr- 
pose  of  establishing  the  mortgages  and  charges. 

By  the  decree  made  at  the  original  hearing  of  these  causes,  bearing 
date  the  15th  of  December  1829,  it  was  referred  to  the  Master  to  ioqaire 
whether,  by  the  law  of  Demcrara,  the  legal  estate  in  the  plaintifiT  M.  EL 
A.  Martin's  moiety  of  the  plantation  and  premises  in  the  pleadings 
mentioned  passed  to  the  trtistees  of  the  deeds  of  lease  and  release,  bear* 
ing  date  respectively  the  21st  and  22d  days  of  January  1S06;  aod  also 
to  inquire  whether  by  the  law  of  Demerara,  and,  in  case  where  thoe 
was  no  ante-nuptial  contract,  any  contract  binding  the  wife's  real  pro- 
perty could,  after  marriage,  be  made  between  the  husband  and  wife,  or 
between  the  husband  and  other  persons  as  trustees  for  the  benefit  of  the 
wife  and  children;  and  also  to  inquire  whether,  after  a  valid  eetUeoieQt 
made,  by  the  law  of  Demerara,  for  the  separate  benefit  of  tbe  wife, 
with  remainder  to  the  children,  the  husband  could  in  any,  and  whal 
manner,  and  under  what  circumstances,  renounce  the  benefit  of  such 
eettl^nent  in  favour  of  any  and  what  creditors;  and  also  to  inquire  ki 
whom  the  legal  estate  in  the  moiety  of  the  plantations  in  question  was, 
by  the  law  of  Demerara,  then  vested,  and  by  what  means;  and  whether, 
by  the  law  of  Demerara,  there  was  a  lien  upon  the  estate  for  moneys 
advanced  for  the  support  of  a  wife  and  her  children,  or  for  ^ores, 
supplies,  and  necessaries  for  the  estate,  and  whether  it  made  an7  difier- 
«nce  in  Chat  respect  that  the  estate  was  originally  the  estate  of  the  wife, 
and  was  settled  for  the  separate  benefit  of  the  wife,  with  remainder  to 
the  children:  and  the  Master  was  to  be  at  liberty  to  state  any  spedal 
matters  at  the  request  of  the  parties. 

In  pursuance  of  this  decree  the  Master  made  his  report,  and  thereby 
found  that,  according  to  the  Dutch  law,  which  prevails  in  the  colony  of 
Demerara,  upon  a  marriage  without  any  ante-nuptial  contract,  a  com- 
munity ef  the  real  and  personal  estate  of  the  husband  and  wife  takes 
place;  that  the  Dutch  law  does  not  permit  or  acknowledge,  as  valid,  any 
kind  of  settlement  made  prior  to  the  marriage;  that  the  intervention  of 
trustees,  in  such  a  deed,  is  a  proceeding  entirely  unknown,  and  would 
make  no  difference,  but  would  be  considered  merely  as  infratuUm  Ugis; 
that  the  right  of  the  husband  and  wife,  during  the  coverture,  must  re- 
main in  the  same  state  as  they  were  fixed  at  the  period  of  their  union, 
that  is  to  say,  that  a  community  of  property  and  goods  then  immedi- 
ately takes  place  between  them;  that  neither  the  husband  nor  wife, 
either  alone  or  together,  can  make  any  alteration  whatever  in  that  state 
of  property  by  any  settlement  in  favour  of  themselves  or  their  issue; 
that  no  such  settlement  would  be  valid  or  binding;  that,  according  to 
the  said  law,  a*  real  estate  cannot  be  passed  by  deed  only,  but  it  is  neces- 
sary that  the  transfer  thereof  should  be  passed  and  executed  before  the 
magistrates  and  the  justices  of  the  place  where  the  property  is  sitiiiated; 
that  the  legal  estate  in  the  moiety  of  the  plaintiff  Maria  Elisabeth 
Alleyne  Martin  of  the  plantations  and  premises  in  the  pleadings  men- 
tioned did  not  pass  to  the  trustees  by  the  deeds  of  lease  and  release, 
bearing  date  respectively  the  21st  and  22d  of  January  1806;  that,  by 
the  law  of  Demerara,  and  in  a  case  where  there  was  no  ante-nuptial 
contract,  no  contracts  binding  the  wife-s  real  property  can  be  made,  after 
marriage,  between  the  husband  and  the  wife,  or  between  the  hasband 
and  other  parties  as  trustees  for  the  benefit  of  the  wife  and  children; 
that  the  inquiry  whether,  after  a  valid  settlement  for  the  separate  bcmefit 
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'ihe  wife,  with  remainder  to  the  children,  the  husband  can  renounce 
t  benefit  of  it  in  favour  of  creditors,  proceeded  upon  an  assumption 
r ..ly unknown  to  the  Dutch  law;  that, by  such  law,  the  only  settle- 
'M^irhieh  is  permitted  is  termed  an  ante-nuptial  contract,  the  sole 
kt  of  which  is  to  exclude  community  in  respect  of  the  property  the 
>ect  of  such  settlement;  that  there  is  no  mode  of  settling  the  pro- 
bity open  the  children  of  the  marriage  by  means  of  an  ante^nuptial 
::rraci;  that  an  ante-nuptial  contract  cannot  be  varied  by  the  husband 
:  i  wife  in  favour  of  each  other,  but  the  wife  with  the  consent  of  the 
>':aod,  or  the  husband  with  the  consent  of  the  wife,  can  mortgage  or 
.irge  the  settled  property,  or  property  excepted  from  the  community, 
:  t'lvoor  of  creditors  or  third  persons,  either  for  the  purpose  of  paying 
A  the  debts  of  the  husband,  or  of  satisfying  judgments  to  which  the 
^rspeity  was  previously  liable,  or  of  purchasing,  providing,  or  paying 
>  stores  and  necessaries  supplied  to  plantations  and  estates  situate  in 
''iecoVmiM,  and  particularly  in  the  colony  of  Deitierara,  and  generally 
toTthe^yment  and  satisfaction  of  any  debts  validly  contracted;  that  as 
-heDoHJi  law  forbids  women  to  become  sureties,  it  is  necessary,  when 
attokaeot  has  been  made  previous  to  marriage,  and  the  wife  is  de- 
sroo of  subjecting  her  separate  property  to  the  private  debts  of  her 
'js^od,  that  she  should,  in  the  deed  itself,  expressly  renounce  the 
-^oefii  of  such  law,  without  which  the  deed  would  not  be  valid  aiid 
.:ecti?e  as  to  such  property,  but  it  is  incumbent  on  the  wife  to  prove 
^sachchaige  or  incumbrance  was  created  on  account  or  in  respect 
'the private  debts  of  the  husband;  and  when  the  consideration  is  for 
^^cesiaries  supplied  for  the  support  and  maintenance  of  the  wife  and 
3ffiiV,  or  for  the  snpply  of  stores  and  provisions  for  the  separate  estate 
'  the  wife,  it  would  not  come  within  the  rule.    The  Master  further 
'^,  that,  upon  the  marriage  of  the  plaintiff  without  any  ante-nuptial 
*:ainct,  a  community  of  the  moiety  of  the  plantation  ensued,  and 
^ereopoQ  Anthony  C.  Martin,  assisted  by  his  wife,  or  even  alone,  as 
':e  legal  disposer  of  the  property  in  community,  was  enabled,  in  favour 
t'  cre^ofs  or  third  persons,  to  vary  and  alter  the  state  of  the  property, 
^yuy  deed  or  act,  for  a  valuable  consideration;  that  such  deeds,  or 
^cu,ue  valid  and  binding;  that  the  effect  of  the  community  of  goods 
IS  to  form  a  common  stock  of  the  whole  property,  both  moveable  and 
^nMfeaMe,  possessed  by  the  husband  and  wife  at  the  time  of  their 
^rnige,  or  acquired  subsequently,  which  common  stock  is  liable  to  all 
:bts  aod  engagements  of  either  party  existing  at  the  time  of  or  con- 
'^ed  daring  the  marriage  by  the  husband,  or  by  the  wife  with  his 
:>nc<irreDce;  that  Anthony  C.  Martin  and  the  plaintiff  having  become 
'^ebted  to  the  defendant's  predecessors  in  trade,  in  considerable  sums 
'■  tnoney^the  mortgage  of  the  1st  of  September  1815,  passed  under 
'aotbority  of  the  powers  of  attorney  executed  by  Anthony  C.  Mar- 
3  and  the  plaintiff  his  wife,  and  by  John  Longden  and  David  Milne, 
^doly  passed,  in  conformity  with  the  law  and  practice  of  the  colony, 
'-"^the  parpose  sd  securing  such  sums  of  money;  that  the  legal  estate 
^  the  moiety  of  the  plantation  in  question,  by  the  law  of  Demerara, 
^d  in  the  said  James  Bell,  upon  the  1st  of  September  1815,  by 
^os  of  the  mortgage,  and  that  thus  the  legal  estate  was  then  vested 
'the  defendant  James  Christian  Clement  Bell  as  the  heir  at  law  of 
^v&es  BelL    The  Master  further  found,  that  by  the  ktw  of  Demerara 
^e  iia  lien  upon  the  estate  for  moneys  advanced  for  the  support  of  a 
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wife  and  her  children,  and  for  stores,  supplies,  and  necessaries  furnished 
for  the  estate;  and  that  iC  made  no  difierence,  in  this  respect,  that  the 
estate  was  originally  the  estate  of  the  wife,  and  had  been  excluded  from 
community  by  means  of  an  ante-nuptial  contract.  ' 

The  two  causes  now  came  on  to  be  heard  on  further  directions  on  the 
Master's  report. 

Mr.  Tinney  and  Mr.  Garratt^  for  the  plaintiff. 

Mr.  Bickersteth,  M^.  PembertoUi  and  Mr.  R.  Roupell,  for  the  defend- 
ants. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  validity  of  the 
incumbrances  was  to  be  tried  by  the  law  of  England.  The  parties 
were  resident  here  when  the  marriage  took  place  and  the  settlement  vas 
made:  the  trusts  of  that  settlement  bound  the  property  in  the  hands  not 
only  of  the  husband  and  wife,  but  of  all  who  acquired  interests  in  it  wiih 
notice  of  the  equitable  rights  to  which  it  was  subject.  It  was  of  no  im- 
portance that  Bell  had  got  the  legal  estate;  for  the  advances  were  made 
with  full  notice  of  the  settlement,  and  the  defendants  could  not  be  per- 
mitted to  use  the  legal  estate  to  defeat  the  equitable  interests  of  which 
they  had  notice  before  they  advanced  their  money.  The  settlement  con- 
tained an  express  provision  that  the  plantation  should  be  considered  as 
personalty;  and  if  a  suit  had  been  instituted  to  have  the  trusts  of  the 
settlement  carried  into  effect,  the  court  would  have  directed  the  piaota- 
tion  to  be  sold.  The  plaintiff  had  a  right  to  that  relief;  and  when  the 
property  was  converted  into  money,  the  proceeds  would  be  dealt  with 
only  according  to  the  trusts  of  the  settlement.  The  laws  of  Demeran 
might  determine  in  whom  the  legal  estate  was;  but  the  law  of  Engiaod 
would  not  permit  a  party  resident  in  London,  who  advanced  his  mooey 
with  full  knowledge  of  the  settlement,  to  make  use  of  that  legal  estate  to 
annihilate  the  rights  of  the  wife  and  children. 

On  the  other  hand,  the  defendants  insisted  that  to  argue  on  the  sop- 
position  that  the  plantation  was  bound  by  the  trusts  of  the  settlenaent, 
was  to  beg  the  whole  question.  The  rights  of  the  different  persons  in 
the  plantation  must  be  governed  by  the  law  of  the  colony;  andasbf 
that  law  the  settlement  was  inoperative,  the  trusts  which  it  purported 
to  create  were  a  mere  nullity,  so  far  as  the  property  in  Demerara  was 
concerned. 

The  Masteb  op  the  Rolls. — It  has  been  contended  for  the  plaintift 
that  although  no  interest  actually  passed  to  the  wife  and  children  by  the 
marriage  settlement,  yet  the  court  might  have  compelled  a  sale  of  the 
wife's  moiety  of  the  plantation,  and  a  settlement  of  the  money  prodaced 
by  the  sale  upon  the  wife  and  children:  that  therefore  the  wife  had  ati 
equity  affecting  the  estate;  and  that  the  defendants,  having  full  notte  of 
the  settlement,  were  bound  by  it  equally  with  the  husband,  and  could 
not  by  their  act  defeat  the  wife's  equity.  But  it  was  admitted  tbatD^ 
authority  could  be  found  directly  applicable  to  the  case. 

The  point  raised  by  the  plaintiff  does  not  appear  to  be  of  mtichiiO' 
portance  to  her  interests;  because  if  that  point  could  be  sustained)  ^^ 
seems  by  the  Master's  report  that  the  considerations  for  the  defendants 
lecurities  would  by  the  law  of  Demerara  give  them  a  lien  upoa  the 
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»iety  of  the  plantation  against  the  plaintiff  and  her  children,  to  the 
tsonnt  DOW  claimed  by  the  mortgagees. 

I  incline  to  think  that  if  this  moiety  of  the  plantation  were  unin- 
(xnbered,  and  a  bill  were  fifed  by  the  wife  for  the  sale  of  it,  and  for 
i^ioTestment  of  the  money  produced  by  the  sale  upon  the  trusts  of  the 
mdemeDt,  the  court  might  give  the  relief  thus  prayed,  upon  the  ground 
Jbi  it  would  effectuate  the  actual  purpose  of  the  court  in  directing  the 
xttlemeat.  But  the  settlement  as  executed  does,  by  the  law  of  De- 
aenra,  in  no  manner  affect  the  right  and  power  of  the  husband  and 
7-ieorer  the  estate,  and  leaves  them  with  the  same  absolute  ownership 
hi  they  would  have  had,  if  there  had  been  no  settlement.  The  equity 
df  ibe  wife  appears  to  me  therefore  not  to  be  attached  to  the  estate,  but 
'•)  the  person  of  the  husband,  by  reason  of  his  contracts,  and  to  give  the 
^e  a  right  only  to  claim  an  equivalent. 

It  is  true  that  if  the  estate  had  not  been  encumbered,  the  proper  equi- 
na vould  have  been  the  sale  of  the  estate,  and  the  investment  of  the 
ino^yopon  the  trusts  of  the  settlement;  and  upon  a  suit  for  that  pur- 
V^  the  eqnity  of  the  wife  would  attach  upon  the  estate;  but  not  unto 
^  Ml  filed,  because  another  equivalent  might  have  been  provided  by 
^mi  To  illastrate  this  distinction,  let  it  be  supposed  that  the  hus- 
^3^  in  (his  case  had  been  the  apparent  owner  of  two  estates  of  equal 
^'K,aod  had,  under  the  direction  of  the  court,  made  a  settlement  of 
i«  estate  A.,  and  the  trustees  of  the  settlement  had  afterwards  been 
^ncted  of  this  estate  by  the  defect  of  the  husband's  title.  There  can  be 
"OjIoQbt  that  if  the  husband  remained  the  owner  of  the  estate  B.,  upon 
&ti.l  filed  by  the  wife,  the  court  would  compel  a  settlement  of  the  estate 
'>9  tbe  former  uses,  and  the  wife  would  then  have  an  equitable  interest 
3  the  estate  B.  But  until  such  bill  filed,  the  husband  would  remain 
^  absolnte  owner  of  the  estate  B.,  and  could  effectually  sell  or  charge 
-•  although  the  purchaser  had  full  notice  of  the  prior  settlement  of  the 
^te  A.,and  the  eviction  of  the  trustees  from  that  estate,  because  the 
^1%  of  the  wife  was  personal  to  the  husband,  and  did  not  attach  upon 
''^s  estate  B.  My  opinion  therefore  in  this  case  is,  that  here  the  eqnity 
^the  ^e  attached  only  to  the  person  of  the  husband,  and  not  upon  the 
^^aod  that  the  defendants  the  mortgagees,  although  having  full 
^^t  are  not  affected  by  that  equity. 


Irvin  V.  Ironmonger. 

d  Rua,  4r  ifylne,  531. 

^  fteehdd,  copyhold,  and  leasehold  estates  are  devised,  sabject  to  a  geaenl 
^^fotthe  jmyment  of  debts,  and  the  freeholds  and  leaseholds  are  snbject  to 
^'^'^n^  and  theie  is  a  descended  freehold  estate'  pnrehased  after  the  will,  the 
^^°^  peraooal  estate  not  specifically  beqneathed  is  first  to  be  applied  in  payment 
•f  «ifiple  eontnet  debts  as  far  as  it  will  extend,  and  tbe  snrplns  of  simple  contract 
^^  »  to  iUt  proportionally  on  the  freehold,  copyhold,  and  leasehold  estates  d»- 
tiied:  ftn  the  specialrf  debts,  melndinsr  all  mortgage  debu,  are  to  be  satisfied  oat 
^^^Mosodedfieehold  estate  sofaras  it  will  extend:  and  the  snrplns  «f  sink 
Vox.  XIH_i5 
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q>ooialt7  debts  is  alto  to  fail  proportionally  upon  tho  Orseholdy  copyhold, 

hold  estates  devised. 
S^le,  famitare  specifically  beqaeathed*  ought  to  eontribate  to  the  payneni  of  the 

debts  proportionally  with  the  devised  real  estates. 
"Where  a  testator  gives  an  annuity  to  A.  for  life,  payable  quarterly,  the  first  payment 

to  be  made  within  eighteen  months  after  his  death,  the  annni^  does  nol  eoBBiDcncs 

till  fifteen  months  from  the  death  of  the  testator* 
Where  a  testator  gives  an  annuity  to  A*  for  life,  and  directs  the  first  paynneat  to  be 

made  within  one  month  from  his,  the  testator's,  death,  the  annuity  cosimeiioee  frosi 

the  death  of  the  testator;  and  though  the  first  year's  payment  is  to  be  made  at  the 

appointed  time;  the  payment  for  the  second  year  does  not  become  doe  till  the  cad 

of  the  year* 
KoUs.-*-Mareh  19,  S8, 1831* 

THE  suit  was  instituted  for  the  purpose  of  carrjring  into  efiect  the 
will  of  Richard  Ironmonger^  the  material  parts  ot  which  were  in  the 
following  words: — 

<<  I,  Richard  Ironmonger,  &c.,  do  make  and  publish  these  instmctiom 
as  and  for  my  last  will  and  testament,  until  a  more  formal  will  shall  be 
drawn  and  executed  by  me.  I  hereby  direct  all  my  debts,  funeral  and 
testamentary  charges  and  expenses,  to  be  fully  paid  and  satisfied;  and 
I  direct  that  the  wages  of  my  servants  living  with  me  at  my  decease 
shall  be  paid,  and  that  my  executors  shall  pay  to  each  of  such  serraots 
one  year's  wages:  and  I  hereby  give,  devise,  and  bequeath  unto  Thomas 
James  Mawe,  of,  &c.,  Stephen  Catiey,  of,  &c.,  and  Barrett  Taylor,  of, 
tic,  and  their  heirs  and  assigns,  all  and  every  the  freehold,  copyhold, 
and  leasehold  estates,  and  premises,  with  their  and  every  of  their  respec- 
tive rights,  members,  and  appurtenances  whatsoever,  and  wheresoever 
situate,  and  of  any  kind  and  description  whatever,  and  all  and  singular 
the  personal  estate,  stocks,  funds,  and  securities,  and  all  other  my  pro- 
perty whatsoever  and  wheresoever,  which  I  shall  die  seised  or  possessed 
of  or  entitled  unto,  upon  trust,  to  pay  to  my  dear  wife,  Ann  Ironmonger, 
the  sum  of  300/.  per  annum,  for  and  during  the  term  of  her  natural  life, 
Uie  first  year's  annuity  to  be  paid  within  one  month  after  my  death:  and 
I  direct  that  my  said  beloved  wife  shall  have  the  use  of  all  ray  furniture, 
plate,  linen,  books,  china,  glass,  &c.  &c.  during  her  life;  but  that  in  the 
event  of  her  wishing  to  remove  her  residence  to  a  distant  country,  I 
then  direct  that  every  accommodation  be  given  as  to  the  l>efore-ineQ- 
tioned  furniture,  &c. ;  but  that  it  will  be  advisable  to  consult  with  the 
after-mentioned  executors  of  this  my  will  as  to  the  best  mode  of  granting 
the  required  accommodation  without  injury  to  the  property  or  lessening 
its  value  in  the  estimation  and  calculation  of  the  parties  hereafter  in- 
terested in  the  same;  my  executors  to  have  an  inventory  of  the  property 
which  my  said  wife  is  to  have  the  use  of  as  aforesaid:  and  I  give,  devise, 
and  bequeath  to  the  said  Barrett  Taylor  an  annuity  of  300/.  per  annum 
to  be  paid  quarterly,  so  long  as  she  shall  continue  a  single  woman,  &c. ; 
but  the  said  Barrett  Taylor  not  to  be  allowed  to  assign  or  dispose  of  or 
anticipate  the  said  annuity;  the  first  payment  of  the  said  annuity  to  be 
made  within  three  calendar  months  aAer  my  death:  and  I  give  and  de- 
Tiso  to  my  sister  Sarah  Slack,  wife  of  John  Slack,  of  Manchester,  an 
annuity  of  60/.  per  annum,  payable  quarterly,  during  her  life,  free  from 
tbe  debts,  control  or  interference  of  her  husband,  and  her  receipt  to  be 
%  tfHA  dijscbarfe  tQ  my  txuatejBs;  and  the  a^iid  Saiiab  ^Mk  mt  to  be 
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iloved  to  assign  or  dUpose  of  or  anticipate  the  said  annuity;  the  first 
yntrif  payment  to  be  made  within  eighteen  calendar  months  after 
iy  death:  I  give  to  my  sister  Dorothea  Thompson  and  Frederick 
l^ompsoQ  her  husband,  and  the  survivor  of  them,  an  animity  of  100/.^ 
parable  quarterly,  but  the  said  annuity  not  to  be  assigned,  disposed  of, 
(7  anticipated;  the  first  quarterly  payment  to  be  made  within  eighteen 
aendar  months  after  my  death."     After  various  other  bequests,  the 
'es!ator  proceeded  to  dispose  of  the  residue  as  follows: — ^'  And  as  to  ail 
!!)» rest,  residue,  and  remainder  of  my  estates,  property  (the  George  and 
R  ne  Boar,  Holbom,  in  the  county  of  Middlesex;  the  Union  Coffee-House, 
siCocbpnr  Street;  two  houses  in  Richmond,  in  Surrey;  one  at  Epsom,  ill 
Sorrey.one  at  Worthing,  in  Sussex;  three  houses  in  North  Street,  Brigh- 
t)!:;oQein  Ship  Street,  Brighton;  one  by  the  Market,  Brighton;  one  house 
isHove  Road,  Brighton),  and  effects,  and  such  of  the  before-mentioned 
property  as  may  become  lapsed  and  fall  in,  I  give  and  bequeath  such  rest, 
KsA%  and  remainder  to  my  natural  daughter  Jane  Taylor,  having  as- 
sumed ihe  name  of  Jane  Irvin,  &c.,  and  to  her  heirs;  and  to  be  assigned  and 
paid om  to  her  on  her  attaining  the  age  of  twenty-five  years,  or  marrying 
vith  the  consent  of  her  guardians  before  she  shall  have  attained  the  age 
of  tveoty-one  years,  for  and  during  the  term  of  her  natural  life;  and 
opoQ  and  after  her  death,  I  do  direct  that  the  estates  and  property  which 
I  ^hall  die  possessed  of,  and  in  which  she  shall  have  a  life  interest  from 
the  moment  of  my  death,  shall  be  limited  to  the  heirs  of  her  body  in 
rrci  settlement,  with  cross  remainders  over;  and  in  the  event  of  the  said 
lane  Taylor,  otherwise  Jane  Irwin,  marrying  before  she  shall  have  at- 
uioed  the  age  of  twenty-one  years,  and  without  such  consent,  then  the 
aid  Jane  Taylor,  otherwise  Jane  Irvin,  shall  only  be  entitled  to  an 
I'Dnity  of  300/.  during  her  natural  life,  and  the  estates  shall  be  limited 
(othe  heirs  of  her  body  as  before  directed;  and  the  trustees  to  be  at 
Tiberty  to  apply  such  parts  of  the  rents  and  profits  of  such  estates,  for 
the  maiDtenance  and  education  of  the  heir  at  law  of  her  body  lawfully 
^ottoti,&c.:  and  in  the  event  of  the  said  Jane  Taylor,  otherwise  Jan^ 
Imn,  dying  unmarried,  or  without  issue,  then  I  do  direct  that  the  said 
Barrett  Taylor  shall  be  paid  a  farther  annuity  of  200/.,  subject  to  the 
ame  conditions  and  restrictions  as  before  directed,  respecting  the  annuity 
o[  300i:  and  if  the  said  Jane  Taylor,  otherwise  Jane  Irvin,  shall  marry 
«^ih  consent  as  aforesaid,  and  die  without  leaving  issue  of  her  body, 
then  I  do  direct  that  the  husband  of  such  marriage  shall  have  and  be 
«mled  to  the  rents  and  profits  of  the  said  estate,  subject  to  the  said 
uiDoiiies,  for  and  during  the  term  of  his  natural  life;  and  from  and  after 
^  death  of  the  said  Jane  Taylor,  otherwise  Jane  Irvin,  without  issue 
as  aforesaid,  and  after  the  death  of  such  husband,  I  give  and  devise  all 
that  my  Treehold  estate,  situate  and  being  in  Holborn,  in  the  said  county 
<»[  Middlesex,  unto  my  nephew,  John  Slack,  for  and  during  the  tetm  of 
^is  natural  life;  and  from  and  after  his  decease  I  give  and  devise  the 
anie  estate  unto  the  heirs  of  his  body,  lawfully  begotten,  in  strict  settle- 
^«nt,  with  cross  remainders  over,  subject  to  the  payment  by  him  of  thfe 
wm  of  200/.  to  each  of  his  sisters,  when  they  have  attained  the  age  of 
tyenty-one  years;  and  if  the  said  John  Slack  shall  die  without  issue  of 
Ws  body,  lawfully  begotten,  then  I  give  and  bequeath  the  same  estate 
ia  Holbom  unto  Sarah  Powlett  Shawe,  for  and  during  the  term  of  her 
Miural  life;  and  from  and  after  her,  death  to  the  heir  of  her  body  law- 
•olly  begotten,  in  strict  settlement,  with  cross  remainders  over;  and  fr'*'^ 
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and  after  the  death  of  Jane  Taylor,  otherwise  Jane  Irvin,  witboat  issue, 
as  aforesaid,  and  after  the  death  of  such  husband,  I  give  and  devise  all 
those  my  estates  and  property  at  Brighton  and  Worthing  in  the  coanty 
of  Sussex,  and  Epsom  and  Richmond  in  the  county  of  Surrey,  unto  the 
said  Sarah  Powlett  Shawe,  for  and  during  the  term  of  her  natural  life, 
subject  to  the  payment  by  her  of  the  sum  of  200/.  to  each  of  the 
daughters  of  the  said  John  Slack  and  Sarah  his  wife,  when  they  have 
attamed  the  age  of  twenty-one  years;  and  from  and  after  the  decease  of 
the  said  Sarah  Powlett  Shawe  I  give  and  devise  the  same  estate  to  her 
heirs,  in  strict  settlement;  and  if  the  said  Sarah  Powlett  Shawe  shall  die 
without  leaving  issue  lawfully  begotten,  then  I  give  and  devise  the  same 
estates  and  premises  unto  my  said  nephew,  John  Slack,  for  and  during 
the  term  of  his  natural  life,  and  from  and  after  his  death  to  his  heirs  of 
his  body,  lawfully  begotten,  in  strict  settlement,  with  cross-remainders 
over;  and  from  and  after  the  death  of  Jane  Taylor,  otherwise  Jane  Irvin. 
and  after  the  death  of  such  husband  as  aforesaid,  I  give  and  devise  all 
that  my  leasehold  estate  and  premises,  called  the  Union  Coffee  House  in 
Cockspur  Street  in  the  county  of  Middlesex,  held  under  the  Crown,  unto 
Thomas  Eettlewell,  the  younger,  of  Clapham,  in  the  county  of  Surrey, 
for  and  during  the  term  of  his  natural  life;  and  after  his  decease,  to  the 
eldest  son  or  daughter  of  his  marriage,  living  at  his  death ;  and  if  he  shall 
die  without  issue,  I  give  and  devise  the  said  leasehold  estate  and  premises 
unto  the  said  Sarah  Powlett  Shawe,  for  and  during  her  life;  and  after 
her  death  I  give  and  devise  the  said  leasehold  estate  and  premises  unto 
her  eldest  son  or  daughter;  and  if  the  said  Sarah  Powlett  Shawe  should 
die  without  such  issue,  then  I  give  and  devise  the  same  leasehold  estate 
to  my  said  nephew,  John  Slack,  for  and  during  the  term  of  his  natural 
life;  and  after  his  death  I  give  the  same  to  his  eldest  daughter:  and  pro- 
vided the  said  Jane  Taylor,  otherwise  Jane  Irvin,  Sarah  Powlett  Shawe, 
and  my  said  nephew,  John  Slack,  and  Thomas  Kettlewell,  the  younger, 
of  Clapham,  shall,  respectively,  die  without  issue  lawfully  begotten,  then 
I  give  and  devise  and  bequeath  all  the  hereinbefore  mentioned  property 
and  effects,  to  my  friend,  Benjamin  Taylor,  Esq.,  of  Calcutta,  in  the  East 
Indies,  for  and  during  the  term  of  his  natural  life;  and  from  and  after  his 
death  I  give  and  devise  the  same  property  and  effects  unto  the  heirs  of 
his  body  lawfully  begotten  in  strict  settlement,  with  cross  remainders 
over;  and  from  and  after  the  death  of  the  said  Benjamin  Taylor  without 
issue  as  aforesaid,  I  give  and  devise  the  same  property  and  effects  unto 
the  Rev.  John  Toplis  for  and  during  the  term  of  his  natural  life;  and  from 
and  after  his  death,  I  give  and  devise  the  same  property  and  effects  unto 
the  heirs  of  his  body  lawfully  begotten,  in  strict  settlement,  with  cross 
remainders  over;  and  from  and  after  the  death  of  the  said  Reverend  John 
Toplis,  without  issue  as  aforesaid,  I  give  and  devise  the  same  property 
and  effects  unto  James  Toplis  the  elder,  for  and  during  the  term  of  his 
natural  life;  and  from  and  after  his  death,  I  give  and  devise  the  same 
property  and  effects  unto  the  heirs  of  his  body  lawfully  begotten,  in  strict 
settlement,  with  cross  remainders  over/'  He  appointed  his  wife,  Ann 
Ironmonger,  his  executrix,  and  Thomas  Kettlewell,  James  La wson,  and 
Thomas  James  Ma  we,  his  executors. 

The  bill  was  filed  for  the  administration  of  the  trusts  of  the  will:  and 
at  the  original  hearing,  a  decree  was  made  directing  accounts  and  in- 
quiries. 

It  appeared  by  the  Master's  report^  that,  at  the  time  of  making  his 
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vill,  and  at  his  death,  the  testator  was  seised  of  freehold  estates  which 
were  snbject  to  mortgages,  and  of  certain  copyhold  estates  which  wete 
Jiiiocumbered^  and  was  possessed  of  certain  leasehold  property  which 
was  iQ  mortgage;  that  he  also  died  seised  of  an  unincumbered  freehold 
estate,  which  he  had  purchased  between  the  making  of  his  will  and  his 
death;  and  that  he  was  indebted  at  his  death  by  simple  contract  in  a 
nm  of  2032/.  9s.  Id.,  which  exceeded  the  amount  of  his  general  per- 
foaal  estate,  excluding  the  furniture  given  to  the  widow  for  life  and  the 
bsehold  estate;  and  that  he  had  no  specialty  debts  other  than  those 
senred  by  mortgage. 
The  cause  now  came  on  to  be  heard  upon  further  directions, 

Mr.  Pemberton  and  Mr.  Wright,  for  the  plaintiff. 

Mr.  Tinney,  for  some  of  the  defendants. 

Ui.O.  Anderdon,  for  other  defendants. 

Atpesiion  was  made  as  to  the  annuity  of  300/.  given  to  the  widow; 
Ubeiflj contended  on  her  part,  that  as  the  annuity  commenced  from  the 
<i^tbof  the  testator,  and  the  first  payment  was  to  be  made  at  the  end 
film  month  from  his  death,  ail  the  future  payments  should  in  like 
oaooer  be  made  in  advance. 

Ilie  Masteb  of  thb  Rolls  ruled  that  the  annuity  was  to  commence 
fm  the  death  of  the  testator,  and  the  first  year's  annuity  was  to  be 
pud  io  advance  to  her  lit  the  end  of  one  month  after  the  teetator's  death; 
bQt  that  the  language  of  the  will  did  not  warrant  him  to  direct  that  thfi 
unaity,  which  might  be  due  in  future  years,  should  in  like  manner  be 
M  ID  advance. 

A  qnestion  was  also  made,  as  to  the  annuity  of  60/.  given  to  Sarah 
^^ck,  and  the  annuity  of  100/.  given  to  the  testator's  sister  Dorothea 
Thompson  and  her  husband. 

It  was  sobmitted  on  the  part  of  the  annuitants  that  though  the  first 
P^yinent  was  postponed,  the  annuities  commenced  from  the  time  of  the 
^^^W%  death. 

"IlKMASTEa  OF  THE  RoLLs  ruled  that,  the  annuities  being  paid  quar- 
^^7)  aixi  the  first  pay ment  being  directed  to  be  made  within  eighteen 
abdar  months  after  the  testator's  death,  the  annuities  did  not  com- 
itKnce  till  fifteen  months  after  the  death  of  the  testator. 

'^  material  questions  were,  in  what  order  the  different  portions  of 
^  assets  were  to  be  applied  in  payment  of  the  testator's  debts,  and 
whether  the  mortgaged  estates  were  to  pass  cum  onere. 

Ooeal  0.  Mead,  1  P.  Wms.  693,  was  cited  to  show  that  each  mort- 
^^  estate  must,  in  the  hands  of  the  persons  to  whom  it  was  devised^ 
^  its  own  burthen.  But  it  was  answered  that  that  case  was  different 
^^  the  present,  because  here  all  the  estates  which  were  in  mortgage 
'^noed  a  part  of  a  general  mass  of  property  which  the  testator  had 
^ged  with  his  debts;  and  it  was  argued  that  after  the  general  personal 
*»ei8  were  exhausted,  the  different  component  parts  of  the  mass,  which 
^^  testator  had  charged  with  his  debts,  ought  to  contribute,  in  proper- 
^Q  to  their  respective  values,  to  the  discharge  of  the  mortgage  debts 
^  well  as  of  the  other  debts. 

I6» 
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The  Master  of  the  Rolls. — The  will  begins  with  a  direction  that  the 
testator's  debts,  funeral  and  testamentary  charges  and  expenses  shall  be 
fully  paid  and  satisfied:  and  this  amounts  to  a  charge  of  those  debts  and 
expenses  upon  the  real  estate,  in  aid  of  the  personal  estate.  It  then 
gives  all  the  testator's  freehold,  copyhold,  and  leasehold  estates,  and  all 
his  personal  estate  (except  his  furniture,  which  he  gives  to  his  widow  for 
life)  to  trustees  in  trust  for  the  payment  of  certain  annuities  and  i^a- 
cies,and,  subject  thereto,  in  trust  for  the  testator's  natural  daughter  for 
life,  with  remainder  to  her  children  in  manner  therein  stated;  but,  in 
certain  events,  the  testator  gives  over  his  freehold,  copyhold,  leasehold, 
and  personal  estates  to  several  different  persons. 

The  personal  estate  not  specifically  bequeathed  is,  therefore,  in  the 
first  place,  to  be  applied  in  payment  of  the  simple  contract  debts,  as  far 
as  it  will  extend;  and  the  surplus  of  those  debts,  not  satisfied  by  such 
personal  estate,  is  by  reason  of  the  charge  in  the  beginning  of  the  will 
to  fall  proportionally  on  the  freehold,  copyhold,  and  leasehold  estates, 
and  on  the  furniture  given  to  the  widow  for  her  life.  The  apportion- 
ment is  rendered  necessary  by  reason  of  the  gift  over  of  the  property  to 
different  persons  in  the  event  specified.    The  descended  freehold  estate 

•  will,  in  the  first  place,  be  applicable  to  the  discharge  of  the  mortgage  or 
specialty  debts,  and  the  surplus  of  such  mortgage  debts  will  also  fall 
proportionally  upon  the  freehold,  copyhold,  and  leasehold  estates  devised 
by  the  will,  and  upon  the  furniture  so  given  to  the  widow.  For  the 
purpose  of  ascertaining  the  amount  of  the  proportion  of  simple  contract 
debts,  and  of  the  specialty  debts  which  will  be  to  be  borne  respectively 
by  each  of  the  freehold,  copyhold,  and  leasehold  estates,  and  furniture, 
&c.,  it  will  be  necessary  that  the  Master  should  ascertain  the  value  of 
each  separate  property,  and  should  also  ascertain  the  amount  of  the 
simple  contract  and  specialty  debts,  which,  according  to  the  foregoing 
declaration,  will  fall  upon  each  estate  and  upon  the  furniture.  But 
inasmuch  as  it  is  only  m  uncertain  events  that  these  several  properties 
will  pass  to  different  persons,  it  may  not  be  useful  at  present  to  direct 
that  the  sums  thus  chargeable  upon  each  separate  property,  for  payment 
of  debts,  should  be  raised  by  sale  or  mortgage;  and  when  the  cause 
comes  on  again  for  further  directions,  some  provisional  arrangement  may 
perhaps  be  made  for  payment  of  the  debts  from  one  estate,  without  pre- 
judice to  the  rights  of  the  parties  entitled  over  to  each  particular  pro- 
perty, if  the  events  which  give  them  that  title  should  arrive.  The  value 
of  the  furniture,  subject  to  the  widow's  interest  in  it,  will  be  a  part  of 
the  general  personal  estate. 

^  His  Honour  doth  declare  that  the  legacies  and  annuities  given  by  the 
.  will  of  the  testator  are  charged  on  the  freehold,  copyhold,  and  leasehold 
estates,  which  the  testator  was  seised  or  possessed  of  at  the  date  of  bis 
will:  and  His  Honour  doth  declare  that  the  first  year's  annuity  given  to 
Ann  Ironmonger,  the  testator's  widow,  is  to  be  computed  from  the  testa- 
tor's death,  and  payable  in  advance  from  the  end  of  one  calendar  month 
from  the  testator's  death,  and  the  second  year's  annuity  payable  at  the  end 
of  the  second  year  from  the  testator's  death,  &c. :  and  His  Honour  doth  de- 
clare that  the  annuity  given  by  the  will  to  the  defendant  Barrett  Taylor, 
commenced  from  the  time  of  the  testator's  death,  and  ought  to  be  paid 
quarterly;  and  that  the  annuity  given  by  the  testator  to  his  sister,  Sarah 
Slack,  should  commence  from  the  end  of  fifteen  calendar  months  from 
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' :  dealh  of*  the  testator;  and  that  the  annuity  of  the  testator's  sister 

[*orothea  Thompson  and  her  husband,  should  commence  from  the  end 

f  fifteen  calendar  months  from  the  death  of  the  testator."    The  decree 

...c-n  directed  the  freehold  estate,  which  was  conveyed  to  the  testator 

&rer  the  date  of  his  will>  to  be  sold,  and  the  money  arising  from  the  sale 

!'j  be  paid  into  court;  the  accounts  of  the  personal  estate  to  be  continued, 

Ui4i  the  sum  due  in  respect  of  the  personal  estate  to  be  paid  into  court: 

*-  Aod  His  Honour  doth  declare,  that  if  the  amount  of  the  sums  herein- 

kCire  directed  to  be  paid  into  court  shall  be  insufficient  to  pay  the 

u!K>ont  of  what  may  be  found  due  for  the  costs  of  the  parties,  the  sum 

of  2032/.  9s.  Id.,  being  the  amount  of  the  simple  contract  debts  due 

t'fom  the  testator,  and  the  legacies  and  subsequent  interest  thereon,  the 

jtfTisees  in  trust  are  to  be  at  liberty  to  raise  the  amount  of  such  de- 

hieoey  by  a  mortgage  upon  the  freehold,  copyhold,  and  leasehold  here- 

diiiments  and  premises,  which  the  testator  was  seised  or  possessed  of  at 

the  due  of  bis  will,  such  mortgage  to  be  without  prejudice  to  the  rights 

of&Djof  the  parties  interested  under  the  testator's  will:  and  His  Honour 

d-^ih  dedare  that  the  freehold,  copyhold,  and  leasehold  estates  which  the 

tesuior  died  seised  or  possessed  of,  are  proportionally  liable  for  the 

aisooiit  of  the  mortgage  debts  due  from  the  testator,  as  also  for  the 

aatDunt  hereinbefore  directed  to  be  raised  for  payment  of  the  costs, 

debts,  legacies,  and  interest."  Rqg.  Lib.  1830.  A.  foL  1839. 


Barton  t;.  Tattersall. 

S  Ihu.  4r  Mylw,  541. 

UNDER  the  insolvent  debtors'  acts  the  insolvent  is  discharged  with 
respect  to  debts  due  from  him  only  to  the  extent  of  the  sums  stated  by 
him  in  bis  schedule. 

Rolls.— Feb.  28,  March  18, 1831. 


Hanrott  v.  Cadwallader. 

2  Ru$.  jr  Mylnt^  545. 

» 

r^e  bfll  of  the  husband  and  wife,  where  it  seeks  relief  in  favoiir  of  the  husband  to 
tbe  prejudice  of  the  wife's  interest,  is  considered  by  the  court  as  the  bill  of  the  hus- 
band alone. 

Is  SQch  a  case  the  proper  course  is  to  make  the  wife  a  defendant. 

If  '.here  were  no  deed,  and  it  was  simply  the  cause  of  a  wife  consentin;;^  that  the 
basband  should  receive  money  which  was  given  to  her,  then  the  wife's  consent  in 
eoart  would  be  sufficient,  without  alteriug  the  form  of  the  pleadings. 

S(>Ilfl.-.March  18, 1831. 

IN  this  case  a  bill  was  filed  by  the  husband  and  wife  and  their  trus- 
tee, to  give  effect  to  a  deed  by  which  the  wife,  who  bad  become  enti- 
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tied  to  a  certain  sum  of  money  to  her  separate  use,  had  assigned  it  to 
the  trustee  upon  trust,  as  to  a  large  part  of  it,  for  her  husband.  The 
deed  was  executed  after  a  separation  had  taken  place  between  the  hus- 
band and  wife.  It  was  stated  in  the  bill,  but  was  not  proved.  The 
cause  was  now  heard  as  a  consent  cause. 

The  circumstances  being  stated,  the  Master  of  the  Rolls  declined  to 
make  a  decree  on  the  pleadings  as  they  stood;  obserring  that  this  was 
not  a  case  in  which  proof  of  the  deed  could  be  dispensed  with,  Ryan  v. 
Anderson,  3  Mad.  174;  or  in  which  the  court  could  act  upon  the  mere 
allegation  of  the  bill. 

His  Honour  added  that  it  was  a  misapprehension  of  the  principle  of 
the  court  to  suppose,  that,  because  the  wife  was  joined  as  a  co-ptaintiff, 
the  court  would  act  against  her  interest  for  die  benefit  of  the  husband, 
without  proof  of  the  instrument  under  which  the  plaintiff  claimed;  that 
the  court  considered  that  the  bill  of  the  husband  and  wife  was  the  bili 
of  the  husband  alone;  and  that  in  this  case  the  proper  course  would  be 
to  make  the  wife  a  defendant  in  order  that  it  might  appear  upon  her 
answer,  that  she  admitted  the  deed  to  have  been  fairly  obtained,  and  that 
she  had,  at  the  time  of  executing  it,  full  knowledge  of  her  rights  in  the 
property  assigned.  If  there  were  no  deed  to  be  established  in  this  case, 
and  it  was  simply  the  case  of  a  wife  consenting  that  the  husband  should 
receive  her  money,  then  the  wife's  consent  in  court  would  be  sufficient 
without  altering  the  form  of  the  pleadings. 


Read  t^.  Backhodse. 

S  Bus.  ir  M^lnt^  546. 

Where  a  testator  makes  a  codicil  withont  professional  assistanoe,  his  expreasiona  are 
not  to  be  construed  literally  and  technically,  if  npon  the  whole  inatrument  it  ap- 
peara  that  he  meant  to  uae  them  in  a  diflfeient  aenae. 

A  testator  by  his  will  devised  all  his  real  estates  to  tmetees,  upon  tnist  for  hts  aon 
during  his  life,  with  remainder  to  the  aon'a  children  in  atrict  aetUement,  and,  for 
default  of  anch  issnoi  to  the  testator's  brother  for  life,  remainder  to  Robert  in  tail; 
and  he  gave  the  reaidne  of  hia  personal  estate  to  the  same  traatees,  on  tmst,  anbjeet 
to  two  annuities,  for  the  children  of  his  son,  and  failing  them,  for  hia  brother  for 
life,  and  after  hia  death,  for  Robert  absolutely.  The  brother  died;  and  the  teatator 
afterwards  made  a  codicil,  by  which,  after  reciting  that  in  caae  his  son  ahoold  die 
without  an  heir  male  or  female,  he  had  bequeathed  his  estates  in  the  parish  of  Mia- 
Senden  and  elsewhere  to  Robert,  he  revoked  that  part  of  his  will  and  excluded  Ro- 
bert from  all  chance  of  benefit  under  the  will,  and  in  the  place  of  Robert,  he,  if  his 
son  should  die  without  heirs  male  or  female,  bequeathed  all  the  estates  he  had  or 
might  have  at  the  time  of  his  death  in  Missenden  or  elsewhere,  which  by  virtue  of 
his  will  were  the  sole  property  of  hfs  son;  to  Thomas  and  the  heirs  of  his  body, 
subject  to  the  same  conditions  of  entail  as  were  Imposed  on  the  son;  and  in  case 
Thomas  died  withont  heirs,  he  bequeathed  all  the  estates  which  Thomas  woald 
inherit  by  the  death  of  the  testator's  son,  to  Jacob  and  his  heira,  subject  to  the 
payment  of  the  teatator'a  debto  and  annnides:  HM^  that  the  gift  of  the  residue  of 


CASES  IN  CHANCERY.  166 

[lUftd  V.  BaekhovM,— 8  Rds,  ^  Mylne,  646.] 

Le  peiMnl  estato  to  Robert  was  reToked,  and  that  this  residae  was  not  ondifiposed 
iT,  bot  WIS  given  to  Thomas. 
l.j,-Maieh  88,  1831. 

THE  testator,  Thomas  Backhouse^  made  his  will,  dated  the  21st  of 
Miy  1783;  and  thereby  *^  as  to  all  his  estate  whatsoever,  he  gave  and 
jivised  all  and  every  the  messuages,  lands,  tenements,  tithes,  rents,  and 
¥?3ditameii(s  whatsoever,  as  well  freehold  as  copyhold,  whereof  or 
vberein  he,  or  any  other  person  or  persons  in  trust  for  him,  had  or  was 
rmled  to  any  estate  of  freehold  or  inlieritance  in  possession,  reversion, 
cr  remainder,  or  expectancy,  unto  his  friends  John  Read  and  James 
Boodiier,  and  their  heirs,  to  the  uses,  upon  the  trusts,  and  for  the  in- 
t9i«  and  purposes,  and  with  and  subject  Co  the  powers,  provisoes,  and 
(kcjirations  thereinafter  limited,  declared,  and  expressed,  of  or  concern- 
.32  the  same;  that  is  to  say,-  as  to,  for,  and  concerning  his  two  small 
'efietaents,  situate  to  the  south  end  of  his  messuage  in  the  town  of  Grreat 
M^efideD,  then  in  the  several  occupations  of  Thomas  Moore  and  Solo- 
m.'D  fiflckley,  and  likewise  the  orchard  adjoining,  containing  by  ad- 
iiKafafflneDt  one  acre,  to  the  use  of  Dorothy  Hill,  second  daughter  of 
Rf^jird  Hill,  late  of  Wrexham  in  the  county  of  Denbigh,  Esq.,  de- 
based, and  her  assigns,  for  and  during  her  life;  and  as  to,  for,  and  con- 
^eniing  the  said  two  tenements  and  orchards,  from  and  Anmediately 
^er  ihe  decease  of  Dprothy  Hill,  and  as  to,  for,  and  concerning  all 
'Hher  the  messuages,  lands,  tenements,  tithes,  rents,  and  hereditaments 
i:id  premises  thereinbefore  devised,  from  and  immediately  after  his  owa 
iecease,  to  the  use  of  his  natural  and  beloved  son  Thomas  Joseph  Back- 
konse,  who  was  born  on  the  27th  of  January  1 764,  in  the  city  of  Manilla, 
cpoQthe  island  of  Luconia,  and  then  was  a  lieutenant  in  his  majesty's 
serrice,  and  his  assigns,  for  and  during  the  term  of  his  natural  life,  with- 
>Ti impeachment  of  waste;''  and,  from  and  after  the  death  of  his  son, 
*ie  limited  the  estate  in  strict  settlement  to  the  first  and  other  sons  of  the 
tody  of  bis  son,  with  remainder  to  the  daughters  of  his  son  as  tenants 
inconiDion,and,  in  default  of  such  issue,  to  the  use  of  his  brother  Jacob 
Ikfthouse  and  his  assigns,  for  and  during  his  life,  without  impeachment 
of  vaste;  and  from  and  immediately  after  the  decease  of  Jacob  Back- 
HoQse^iothe  use  of  his  nephew  Robert  Backhouse,  second  son  of  Jacob 
BacUoase,  and  the  heirs  of  his  body  issuing,  and  for  default  of  such 
i'^e^tothe  right  heirs  of  his  brother  Jacob  Backhouse  for  ever.    The 
''ill  coDtained  the  usual  powers  of  leasing  and  jointuring.    The  testator 
i^ieQga?e«aIl  his  household  goods,  furniture,  pier  and  other  glasses,  linen, 
'^QTes,  prints,  plate,  china,  and  books,  which  should  be  in  or  about  his 
puseatGreatMissenden  or  any  of  the  offices  thereunto  belonging,  at 
■^  time  of  his  decease,  to  the  person  or  persons  who  for  the  time  being 
|boul(j  be  enthled  to  his  said  house,  to  the  end  and  intent  that  the  said 
o'lsehotd  goods  and  furniture,  pier  and  other  glasses,  linen,  pictures, 
:''iQ<s,  plate,  china,  and  books  might  go  therewith  as  heir-looms,  and  be 
^  and  enjoyed  with  his  house,  so  long  as  the  rules  of  law  or  equity 
'f'^uld  penmit."    And,  after  giving  certain  legacies,  "  as  to  all  the  resi- 
-«e  of  his  personal  estate  whatsoever,  not  thereinbefore  specifically 
^Tiscd,  which  should  remain  after  payment  of  his  debts  and  funeral 
expenses,  and  the  several  specific  and  pecuniary  legacies  or  sums  of 
^n«y  thereinbefore  given,  and  such  legacies  as  he  should  at  any  time 
or  times  thereafter  give  by  any  codicil  or  codicils  to  the  will,  he  gave 
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and  bequeathed  the  same  and  every  part  thereof  nnto  John  Read  and 
James  Bouchier,  their  executors,  administrators,  and  assigns,  npon  trast, 
that  they  and  the  survivor,  his  executors,  administrators,  and  assigns, 
should  from  time  to  time  lay  out  and  invest  or  continue  such  residue  of 
his  personal  estate  and  effects  in  the  public  stocks  or  funds,  or  on  go- 
vernment or  real  securities  at  interest:  all  which  stocks,  funds,  or  secu- 
rities might  be  from  time  to  time  sold,  assigned,  transferred,  altered,  and 
varied,  and  the  money  thereby  arising  or  coming  to  their  or  his  hands 
again  laid  out,  or  invested,  in  or  upon  such  new  or  other  stocks,  funds,  or 
securities,  when  and  so  often  as  they  or  he  should  think  fit:''  And  he  di- 
rected, ^  that  John  Read  and  James  Bouchier,  and  the  survivor  of  thera, 
their  executors,  administrators,  and  assigns  should  stand  and  be  pos- 
sessed of,  and  interested  in,  the  said  residue  of  his  personal  estate  and 
effects,  and  the  stocks,  funds,  and  securities  wherein  or  upon  which  tbe 
same,  or  any  part  or  parts  thereof,  should  be  laid  out  and  invest^ 
or  continued,  upon  the  trust  and  to  the  intent  and  purpose  that  Joha 
Read  and  James  Bouchier  and  the  survivor,  his  executors,  adminis- 
trators, or  assigns  should,  out  of  all  the  dividends,  or  interest,  or  annaal 
produce  of  the  same  stocks,  funds,  and  securities,"  pay  two  annuities, 
one  to  Dorothy  Hill,  and  the  other  to  Maria  Arnold:  "And  as  to,  for, 
and  concerning  all  the  said  stocks,  funds,  and  securities  wherein  or 
upon  which  the  residue  of  his  personal  estate  should  be  laid  out  or  in- 
vested or  continued,  subject  nevertheless  to  the  said  yearly  payment  so 
'thereby  directed  to  be  made  thereout  to  the  said  Dorothy  Hill  and 
Maria  Arnold  respectively,  during  their  lives,  he  directed  that  the  said 
John  Read  and  James  Bouchier  and  the  survivor  of  them,  his  executors, 
administrators,  and  assigns  should  stand  and  be  possessed  of  and  inte- 
rested in  the  said  stocks,  funds,  and  securies,  upon  trust,  in  case  there 
should  be  any  child  or  children  of  his  said  son  Thomas  Joseph  Back- 
house, living  at  the  time  of  his  son's  decease,  or  born  within  due  time 
afterwards,  to  transfer  the  same  stocks,  funds,  and  securities  unto  and 
amongst  all  and  every  such  his  child  and  children,  equally,  share  and 
share  alike;  and  to  be  transferred  or  transferable  in  manner  and  at  the 
time  therein  specified,  that  is  to  say,  to  sons  at  twenty-one  and  to 
daughters  at  twenty-one,  or  marriage,  which  should  first  happen;  and 
in  case  there  should  not  be  any  child  or  children  of  Thomas  Joseph 
Backhouse  living  at  the  time  of  his  decease,  or  born  in  due  tirhe  after- 
wards, or,  being  such,  all  of  them,  being  a  son  or  sons,  should  die  before 
he  or  they  should  attain  his  or  their  ages  of  twenty-one  years  without 
having  been  married,  then  in  trust  that  they  the  said  trustees  and  tbe 
survivor  of  them,  his  executors,  administrators,  and  assigns  should  stand 
possessed  of  and  interested  in  the  whole  of  the  residue  of  his  personal 
estate  and  effects,  and  of  the  funds  and  securities  wherein  or  upon 
which  the  same,  or  any  part  or  parts  thereof,  should  be  laid  out  or  in- 
vested or  continued  as  aforesaid,  or  so  much  thereof  as  should  not  have 
been  sooner  advanced  and  applied  as  aforesaid,  upon  trust  to  pay, 
apply,  and  dispose  of  all  the  dividends  and  interest  or  annual  produce 
of  the  same  stocks,  funds,  and  securities,  which  should  remain  after 
payment  of  the  said  yearly  payments  so  thereinbefore  directed  to  be 
made  thereout  unto  Dorothy  Hill  and  Maria  Arnold  respectively,  during 
,  their  respective  lives  as  aforesaid,  unto  and  for  the  use  and  benefit  of 
his  brother  Jacob  Backhouse  and  his  assigns,  for  and  during  his  natural 
life;  and  from  and  immediately  after  his  decease,  then  upon  trust  to 
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nsfer,  asngD,  and  pay  ihe  whole  of  the  stocks,  funds,  and  securities 

j3  his  nephew  Robert  Backhouse,  to  and  for  bis  own  absolute  use 
a:  benefit;  provided  always,  that  it  should  be  lawful  for  the  said  John 
hi  and  James  Bouchier  and  the  survivor  of  them,  his  executors,  ad- 
jstraiors,  and  assigns,  in  case  he  or  they  should  so  think  fit,  at  any 
oe  daring  the  life  of  bis  said  son,  Thomas  Joseph  Backhouse,  to  lay 
a  any  part  of  the  said  residue  of  his  personal  estate  in  the  purchase  of 
1  company  in  any  of  his  majesty's  regiments,  for  the  benefit  and  promo^ 
:])nof  hissoQ,  anything  thereiubefore  contained  to  the  contrary  thereof 
iiDf  wise  notwithstanding." 

Jacob  Backhouse,  the  brother,  having  died,  the  testator  afterwards 
unit  ihe  following  codicil:  ^  This  is  a  codicil  of  me  Thomas  Back- 
bouse,  wrote  with  my  own  hand  and  sealed  with  my  arms;  and  it  ia 
zy  will  and  desire  that  this  my  codicil  shall  have  full  force  and  power, 
IS  au  other  good  and  lawful  instruments  made  by  the  strictest  forms  of 
av,  bearing  date  this  10th  day  of  November  1796/'  After  giving 
iiiectioQsas  to  the  disposal  of  his  remains  after  his  decease,  the  codicU 
piMeeded  as  follows:  *<  Whereas  in  my  last  will  and  testament  I  have 
ordered  and  willed  that,  in  case  my  son  Thomas  Joseph  Backhouse 
,aov  a  major  in  his  majesty's  47ih  regiment)  should  happen  to  die 
n^M  an  heir  male  or  female,  that,  in  such  case,  I  have  bequeathed 
tajesuiesin  the  parish  of  Great  Missenden  and  elsewhere  to  my  nephew 
Hubert  Backhouse,  this  part  of  my  last  will  and  testameut  I  revoke, 
uutul,andset  aside,  and  I  exclude  him,  the  said  Robert  Backhouse  my 
%ptiew  and  his  heirs  from  any  chance  of  benefit  from  my  last  will  and 
t^Wnt,  made  by  Thomas  Goostrey,  Esq.,  attorney  at  law;  and  in 
':» place  of  the  said  Robert  Baqkhouse  my  nephew,  if  my  said  soo 
TTiOmas  Joseph  Backhouse  unfortunately  shall  happen  to  die  without 
Uin  male  or  female,  in  such  case  I  give  and  bequeath  all  the  estates 
lat  I  now  have,  or  may  have  at  the  time  of  my  decease,  in  the  parish 
CI  Great  Missenden  in  the  county  of  Bucks,  or  elsewhere,  which  by 
Tutoeof  my  last  will  and  testament  w^re  the  sole  property  of  my  dctar 
son  Thomas  Joseph  Backhouse,  to  Thomas  Backhouse,  son  to  my, 
Dftpbew  Jacob  Backhouse,  an  infant,  now  living  with  his  father  at  Wig. 
ton,  ia  the  county  of  Cumberland,  and  to  the  heirs  of  his  body  lawfully 
batten  for  ever;  subject,  nevertheless,  to  all  and  every  condition  whksh 
are  tuted  and  enforced  by  my  said  will  and  testament  upon  my  soi^ 
Thooias  Joseph  Backhouse  with  regard  to  entail,  and  every  other  clause 
vhidi  my  said  son  was  bound  to  fulfil  and  observe  by  virtue  of  my  last 
^'^  and  testament;  and  in  case  my  said  relation  Thomas  Backhouse, 
^van  infant,  shall  happen  to  die  without  heirs,  in  such  case  I  give  and 
^ueath  all  my  estates,  which  he  inherited  by  the  death  of  my  said 
^i  to  my  nephew  Mr.  Jacob  Backhouse  and  bis  heirs  for  ever;  sub- 
j^i nevertheless,  to  the  payment  of  all  just  debts  and  annuities  which 
ve  not  revoked  in  this  my  codicil." 

^  testator's  son,  Thomas  Joseph  Backhouse,  died  without  children. 

^e  question  in  the.  cause  related  to  the  disposition  of  the  residuary 
pcQonal  estate. 

'Thomas  Backhouse  and  Jacob  Backhouse  contended  that  the  codicil 
RToked  the  gift  of  the  residue  to  Robert,  and  had  given  it  to  Thomas, 
^>  in  the  eveot  of  his  Qeath  without  children,  to  Jacob.  The  next  of 
^Q  agreed  with  these  parties  in  saying  that  the  gift  to  Robert  was  com- 
{^tely  revoked;  but  they  alleged  that  there  was  4U>  salid  disposition  of 
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(he  residue  to  any  other  person,  and  that  it  went,  therefore,  aocordiog  to 
Ihe  statute  of  distributions.  The  representatives  of  Robert  insisted  that 
the  revocation  was  confined  to  the  devise  of  the  real  estate  to  Robert, 
and  did  not  extend  to  the  residue  of  the  personalty. 

Mr.  Bickersteth  and  Mr.  Rogers,  for  Thomas  Backhouse. 

Tiie  testator  by  his  will,  in  the  event  of  his  son  dying  without  leaving 
children,  had  given  both  his  real  and  his  personal  estate  to  his  nephew 
Robert    The  language  of  the  codicil  is  an  express  revocation  of  both 
gifts.    When  the  testator  tells  us  that  he  excludes  Robert  from  any 
chance  of  benefit  from  his  last  will,  he  necessarily  excludes  him  from 
the  residue  of  the  personalty.    He  proceeds:  '*and  in  the  place  of  the 
said  Robert  Backhouse,  niy  nephew,  if  my  son  Thomas  Joseph  Back- 
house unfortunately  shall  happen  to  die  without  heirs  male  or  female, 
in  such  case  I  give  and  bequeath  all  the  estates  that  I  now  have  or  may 
have  at  the  time  of  my  decease,  in  the  parish  of  Great  Missenden,  in 
the  county  of  Bucks,  or  elsewhere,  which  by  virtue  of  my  last  will  and 
testament  were  the  sole  property  of  my  dear  son  Thomas  Joseph  Back- 
bouse,  to  Thomas  Backhouse,  son  to  my  nephew  Jacob  Backhouse.'^ 
The  introductory  words  of  the  clause  manifest  an  intention  to  substitute 
Thomas  for  Robert;  and  there  being  in  the  mind  of  the  testator  a  clear 
purpose  not  merely  of  revocation  but  also  of  substitution,  the  substitution 
must  be  held  to  extend  to  the  whole  subject  of  the  gift,  if  the  words  will 
fairly  bear  that  construction.    It  is  true  that  the  testator  has  described 
the  subject,  which  he  gives  to  Thomas,  as  <<all  the  estates  that  I  nov 
have  or  may  have  at  the  time  of  my  decease  in  the  parish  of  Great  Mis- 
senden or  elsewhere.''    But  such  words  may  either  be  confined  to  real 
estate  or  extend  to  personalty  according  to  the  general  tenor  of  tlie 
codicil;  Doe  v.  Tofield,  11  Ekist,  246;  and,  from  the  mode  in  which 
similar  words  are  used  in  the  clause  revoking  the  gift  to  Robert,  it  is 
manifest  that  the  testator  considered  them  as  comprehending  alt  that 
was  included  in  that  gift.    Besides,  the  subject,  which  by  the  concluding 
clause  of  substitution  is  given  to  Jacob,  clearly  includes  the  personalty; 
for  it  includes  the  fund  out  of  which  the  debts  and  annuities  were  to  be 
paid:  and  it  is  identical  with  the  fund,  which,  by  the  previous  substito- 
tion,  was  given  to  Thomas.    The  codicil,  therefore,  though  incorrect  in 
its  language,  contains  a  sufficient  expression  of  the  testator*s  intention 
that,  in  the  events  which  have  happened,  Thomas  should  take  the  resi- 
due of  the  personal  estate. 

Mr.  Tinney  and  Mr.  Parry  followed  the  same  line  of  ai^ument. 

Mr.  Pemberton  and  Mr.  West,  for  the  representatives  of  Robert 
Backhouse. 

The  revocation  of  the  gift  to  Robert  is  said  to  be  for  the  purpose  of 
substituting  Thomas:  the  extent  of  the  revocation,  therefore,  will  be  best 
determined  by  ascertaining  how  much  is  given  to  Thomas.  The  words 
of  the  gift  to  Thomas  are  such  as  in  themselves  are  properly  applicable 
only  to  real  estate.  They  expressly  describe  what  is  given  to  him  as 
being  that  which,  under  the  will,  would  be  the  sole  property  of  the  tes- 
tator's son;  and  there  is  an  express  direction  that  the  gift  to  Thomas 
ahbuld  be  subject  to  the  same  conditions  of  entail  as  had  been  imposed 
on  the  son.    Now  under  the  will  the  son  took  only  the  real  estate;  in 
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x  penooahf,  he  had  not  eren  a  life  interest  given  him;  after  his  death 
I  ras  limited  to  his  children.  It  is,  therefore,  impossible  to  contend 
Li{  Thomas  is  substituted  as  the  residuary  legatee  of  the  personal 
state;  aad  the  revocation  of  the  gift  to  Robert  ought  not  to  extend 
t/eyood  what  is  given  to  Thomas  in  his  stead.  At  all  events,  if  Robert 
:^  Dot  retain  the  personalty,  it  must  go,  not  to  Thomas,  but  to  the 
cat  of  kin. 

* 

Mr.  Matthews  and  Mr.  Hayter,.  for  the  next  of  kin. 

Ik  Master  of  the  Rolls. — The  question  in  this  cause  is,  whether, 
ly  the  effect  of  the  codicil,  the  testator's  great  nephew  Thomas  Back- 
^cQse  is  substituted  in  the  place  of  the  nephew  Robert  Backhouse  men- 
j)Ded  in  the  will  to  the  residuary  personal  estate,  as  well  as  to  the  real 
estates  thereby  devised. 

The  codicil  is  obviously  written  by  the  testator  himself,  and  is  not  to 
becontroed  literally  and  technically.  The  testator,  after  reciting  that 
byhisvin  be  had  given  his  estates  in  Missenden  and  elsewhere  to  his 
Dephev  Robert  Backhouse,  in  case  his  son  should  die  without  issue, 
nroi:es  that  part  of  his  will,  and  excludes  his  said  nephew  from  any 
"iiQce  of  benefit  from  his  will.  He  had,  in  fact,  given  to  his  said 
tspbeVjia  the  event  stated,  no  other  estate  than  that  of  Missenden; 
tzi  he  bad  also  in  that  event  given  to  him  his  residuary  personal  estate; 
'M  when  he  proceeds  in  plain  terms  to  exclude  his  said  nephew  from 
T^^  cboce  of  benefit  under  his  will,  the  inference  is  irresistible,  that  he 
^i^eua  to  ezdode  him  from  the  residuary  personal  estate,  and  that  he 
tJs  the  term  ^'elsewhere,"  however  inaccurately,  to  exptess  that  inten- 
••^Q-  After  having  thus  excluded  the  nephew  Robert  from  any  chance 

f  beoefit  under  his  will,  in  the  place  of  his  said  nephew,  he  gives  and 
teqneaths  all  the  estates  which  he  has  or  may  have  at  his  death,  at 
Missenden  or  elsewhere,  in  the  event  stated,  to  Thomas  Backhouse; 
;.iiD!y  meaning  an  entire  substitution  of  Thomas  for  Robert,  and  again 
apressing  his  intention  as  to  the  personal  estate  by  the  word  ^  else- 
vtttTe,*'  Ib  a  subsequent  part  of  the  codicil,  he  declares  that  if  Thomas 
shoQld  &  without  heirs  (meaning  children),  he  gives  all  his  estates, 
vl^ich  Thomas  was  to  inherit  by  the  death  of  his  son,  to  his  nephew 
Jacob  fiiekhouse,  subject,  nevertheless,  to  his  just  debts  and  annuities, 
^Uch  are  not  revoked  by  his  codicil.  Now  the  just  debts  and  annuities 
-^  expressly  charged  by  the  will  upon  the  personal  estate;  and  as  he 
;  aioly  oeaoi  that  Jacob,  who  is  substituted  for  Thomas,  is  to  take  the 
^<ae  which  is  subject  to  the  payment  of  the  deble  and  annuities,  it  is 
^  that  here  he  uses  the  word  ^estates''  as  comprising  both  real  and 
(csoQil  estate. 

A  difficulty  is  interposed  by  the  direction  that  the  nephew  Thomas  is 
^take  the  estates  at  Missenden  and  elsewhere,  which  were  to  become 
'*  property  of  Thomas  Joseph  Backhouse;  and  it  is  said  that  by  the 
'i  the  son  takes  no  interest  in  the  residuary  personal  estate.    It  is  true 

Min  the  will  there  b  no  direct  gift  of  the  personal  estate  to  the  son: 
;^  the  personal  estate  is  not  by  the  will  given  over  to  the  son's  cbiU 
'^*^ti,  till  afttt  the  death  of  the  son;  and  the  trustees  are  directed  to 
*FP'y  as  much  as  might  be  necessary  of  the  personal  estate  in  the  pur- 
^^^  of  promotion  for  the  son  in  the  army:  and,  if  there  is  any  slip  in 

'  viU  which  wonid  deprive  the  son  of  this  personal  estate,  there  is 
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enoQgh  in  the  codicil  to  manifest  that  the  testator  considered  that  his  son 
would  take  the  personal  estate  under  the  will,  which  is  all  that  is  neces- 
sary for  the  present  purpose. 

My  opinion,  therefore,  is,  that  Thomas  is  by  the  intention  of  the  tes- 
tator plainly  substituted  in  the  place  of  Robert  as  to  all  the  benefits 
given  to  Robert  by  the  wilL 
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A  lastator  by  his  will  devises  all  his  real  estate  to  his  execvtois  for  the  paipoin 
thfereioafter  stated;  and,  after  empowering  them  either  to  continoe  his  business  or 
to  dispose  of  it,  he  gives  the  profits  of  it  in  the  one  case,  and  the  ioteiest  of  the 
moneys  arising  from  the  sale  in  the  other,  and  also  the  interest  of  the  secoiities  oo 
which  the  rest  of  his  capital  shoold  be  invested,  to  his  daughter  for  life,  her  leedpt 
to  be  a  discharge.  He  then  gives  her  the  rents  and  profits  of  all  his  real  eetaias 
daring  her  life;  and  at  her  decease  he  devises  and  bequeaths  to  lier  heiis  all  his 
estates  real  and  personal  as  tenants  in  common:  if  his  daughter  has  bat  one  chil4, 
sach  child  is  to  possess  the  whole;  but  if  she  should  die  withont  issue,  then  at  her 
decease  he  gives  certain  legacies.  He  next  directs  all  his  goods  and  effeets  to  be 
sold,  his  said  legacies  to  be  paid,  and  a  sum  invested  sufficient  to  porchaaa  \M> 
a  year,  which  is  to  be  paid  to  the  husband  of  the  daughter.  He  then  orders  his 
ml  estates  to  be  sold  at  the  decease  of  his  daughter  or  at  the  decease  of  his 
brothers  and  sisters,  according  as  a  particular  event  may  turn  out;  and  he  gives 
over  to  certain  persons  all  the  residue  of  his  personal  estate,  including  the  proceeds 
of  the  sale  of  the  real  estates  when  sold,  and  the  rents  of  them  until  they  are  sidd. 
The  daughter  died  without  having  had  issue:  Htld^ 

That  the  daughter  took  an  estate  tail  in  the  freeholds; 

That  the  real  and  personal  estate  being  gi?en  over  together,  she  took  the  penonal 
estate  absolutely; 

That  the  annuities  and  legacies  given  at  her  decease  were  charged  both  on  the  real 
and  peisonai  estate,  and  were  to  be  borne  proportionally  by  the  two  funds. 

Rolls.— March  96,  April  18, 1831. 

THE  tesutor  Thomas  Funnell  made  his  will,  dated  the  8th  of  Febru- 
ary 1811,  in  the  following  words:— «^  This  is  the  last  will  and  testameot 
of  me  Thomas  Funnell,  in  the  parish  of  Bexley  in  the  county  of  Kent, 
tanner.  First,  I  nominate  and  appoint  Joseph  Fenner  of,  &c.,  James 
George  Petre  of,  &c.,  and  Dean  Kayner  Pike  of,  &c,  the  executors  of 
this  my  will;  and  I  also  desire  them  to  accept  of  20/.  each,  as  a  token 
of  my  friendship,  to  buy  mourning.  It  is  my  will  that,  at  the  decease 
of  either  of  my  executors,'  the  two  survivors  shall  choose  a  third  to 
assist  them,  and  so,  in  perpetual  succession,  a  third  shall  be  chosen  by 
two  survivors  till  the  whole  of  my  will  is  executed.  My  just  debts, 
funeral  expenses,  incidental  charges,  and  probate  of  this  my  will  beii^ 
paid,  I  give  the  sum  of  100/.  with  interest  commencing  at  my  decease 
to  my  friend  James  Skinner,  of  Cranbrook  in  tiie  county  of  Kent,  and 
bis  heirs.    I  give  and  devise  to  my  said  ezecutora,  and  to  him  or  them 
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^0  may  be  chosen  by  survivors  as  above  stated,  all  and  singular  my 
.is  houses,  tenements,  buildings,  and  appurtenances  of  what  nature 
xkmd  soever  and  wheresoever,  to  liold  the  same  in  trust  for  the  pur- 
vses  hereinafter  stated  It  is  my  will  that  my  business  shall  be  eon- 
uaed  under  the  inspection  of  my  executors,  while  they  shall  judge  that 
^  property  which  I  may  die  possessed  of  will  not  be  diminished.  I 
>j  hereby  empower  my  executors,  so  long  as  the  trade  shall  be  carried 
n,  to  iospect  the  stock  in  trade,  and  all  the  accounts  which  relate 
..reio,  whenever  they  shall  think  proper;  and  when  they  shall  think 
r^re  is  danger  of  sinking  money  by  the  said  trade,  it  is  my  will  tFiat 
-^j^T  shall  dispose  of  it  to  the  best  advantage.  The  profits  of  my  said 
t.aM'jess  I  give  to  my  daughter  Elizabeth  Jarman,  for  and  during  the 
*iniiorhernataral  life,  if  the  said  trade  should  be  continued  so  long; 
u  It  Dot,  then  the  money  arising  from  the  disposal  shall  be  invested 
by  toy  executors  in  good  and  safe  security,  and  the  interest  arising 
tberefiom  shall  be  paid  half-yearly,  and  every  half  year  to  my  said 
Jia^for  the  term  above  stated.  The  capital  also  that  I  may  die 
possessed  of,  over  and  above  my  stock  in  trade,  shall  also  be  invested  in 
good  aod  safe  secarity,  and  the  interest  of  this  surplus  shall  be  likewise 
fiidiomj  said  daughter  in  manner  and  for  the  time  above  stated;  and 
L«r  receipt  for  the  whole  interest  shall  be  a  proper  discharge  for  my 
exdcators  for  the  payment  of  the  said  interest  for  the  term  of  her  natu- 
'^^life.  I  also  give  to  my  said  daughter  all  the  rents  and  profits  of  all 
^tlsiogiilar  my  real  estates,  whatsoever  and  wheresoever,  for  the  term 
^^r  natural  life;  and  at  my  said  daughter's  decease  I  give,  devise  and 
'^^oeaih  unto  her  heirs  all  and  singular,  my  estates,  real  and  personal, 
0  be  qually  divided  among  them;  and  they  shall  take  my  real  estates 
IS  icDaots  in  common  and  not  as  joint  tenants.  Should  my  daughter 
iiSTe  but  one  child,  such  child  shall  possess  the  whole;  but  if  my 
^^er  should  die  without  issue,  then  at  her  decease  I  give  unto  my 
brothers-in-law  William  and  Henry  Cheeseman  200/.  each;  and  to  my 
nster  Elizabeth  Dunk,  and  my  nephews,  Richard,  Thomas,  and  John 
^>Qk,and  to  my  niece  Mary^  wife  of  John  King,  100/.  each.  I  also 
^ve  to  Daniel  Jarman  my  8on«in-law  1000/.  At  my  daughter's  decease 
^^thomissae,  all  my  goods  and  effects  of  every  kind  shall  be  sold,  and 
the  saili^acies  paid,  and  a  sum  sufficient  to  produce  150/.  a  year  shall 
be  iorested  by  my  executors  in  good  and  safe  security;  the  interest,  that 
ii  to  ay,  the  said  150/.  shall  be  paid  to  my  said  son-in-law  in  half-yearly 
l^vmeots,  one  moiety  every  half  year,  for  and  daring  the  term  of  his 
auaral  life.  At  my  daughter's  decease  without  issue,  all  my  real  estates 
'"•^ll  be  sold  to  the  best  advantage,  unless  they  can  be  let  so  as  to  pro- 
^3C8  ao  anmial  sum  equal  to  what  the  money  would  produce  at  inte- 
'^'  were  my  said  estates  disposed  of,  in  which  case  they  shall  not  be 
*^(i  till  the  decease  of  my  brother  and  sisters  as  hereinafter  stated.  All 
-^  rest  and  residue  of  my  personal  estate,  including  that  which  arises 
'•.:q  my  real  estates,  should  they  be  sold  at  my  daughter's  decease,  shall 
>•  kewise  invested  by  my  executors  in  good  and  safe  security,  and  the 
^isrest  arising  therefrom  shall  be  divided  into  four  equal  parts.  Should 
J]  feal  estates  remain  unsold,  then  the  interest  arising  from  the  said 
'Aidue  of  my  personal  estate,  and  all  the  rents  and  profits  of  my  real 
^ite,  shall  be  united,  and  divided  into  four  equal  parts;  and  in  either 
'^%  I  give  one  fourth  part  to  my  brother  John  Funnell,  another  fourth 
^•t  to  my  sister  Elizabeth  Dunk,  another  fourth  part  to  my  sister  Phi- 
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hdelphia  Kine,  to  be  paid  to  them  half-yearly,  and  eifery  half  year 
during  the  lives  of  my  said  brother  and  sisters;  and  at  the  decease  of 
either  of  them,  the  said  three  parts  shall  be  equally  divided  and  paid  to 
the  two  survivors,  in  the  manner  above  stated,  till  the  decease  of  a 
second  of  my  said  brother  and  sisters,  and  then  the  said  three  parts 
Aall  be  paid  to  the  survivor  for  and  during  the  term  of  hie  or  her  natu- 
ral life.  The  remaining  half  moiety  I  give  to  my  nephew  William 
Body,  and  my  nieces  Sarah  Crowhurst  and  Ann  Body  and  their  heiis, 
fai  equal  shares,  to  be  paid  in  like  manner  till  the  decease  of  my  said 
brother  and  sisters.  If  my  said  son-in-law  should  die  before  my  said 
brother  and  sister,  then  his  annuity  of  150/.  shall  be  added  to  the  said 
four  parts,  and  shall  be  distributed  exactly  in  the  same  manner;  and  tt 
the  decease  of  my  said  brother  and  sisters,  my  son-in-law  being  dead, 
the  money  that  produced  his  annuity,  together  with  the  money  which 
prodnced  the  said  four  parts,  induding  the  rents  and  profits  of  my  letl 
estates,  shall  be  aggregated,  and  if  any  of  my  real  estates  remain,  they 
shall  be  all  sold.  The  aggregate  sum  shall  then  be  equally  divided 
among  my  nephews  and  nieces,  the  children  of  my  brother  John  Fan- 
nell,  and  my  sisters  Sarah  Bod/,  Elizabeth  Dunk,  and  Phiiadelpbii 
Kine;  and  if  one.  or  more  of  my  said  nephews  and  nieces  should  die 
leaving  issue,  such  issue  shall  possess  the  share  of  their  parents  respec- 
tively. Should  my  son-in-law  survive  my  said  brother  and  sisters,  then 
at  his  decease,  and  not  before,  shall  the  sum,  which  produced  bis  an- 
nuity, be  distributed  among  my  said  nephews  and  nieces  exactly  in 
manner  above  stated." 

The  testator  died  on  the  lltb  of  November  1812.  His  daughter 
Elizabeth  Jarman  died  in  June  1820,  without  having  had  isGue^  l^ivii^ 
her  husband  Daniel  Jarman  her  surviving. 

The  bill  was  filed  for  the  purpose  of  carrying  the  trusts  of  the  will 
into  effect;  and  three  questions  were  raised  in  the  cause: — 

First,  what  interest  Elizabetli  Jarman  took  in  the  testator's  retl 
estate. 

Secondly,  what  interest  she  took  in  the  personal  estate. 

Thirdly,  whether  the  real  estate  was  charged  with  the  annuity  otlSOL 
given  to  Daniel  Jarman,  and  the  legacies  payable  at  the  decease  of  h\s 
wife;  and,  if  so,  whether  the  charge  on  the  real  estate  was  only  in  aid  of 
the  personalty,  so  that  the  personal  estate  was  the  first  ftind  for  paying 
them,  or  whether  the  real  estate  and  the  personal  estate  were  to  bear  the 
burden  rateably. 

Mr.  Bickersteth  and  Mr.  Randall,  for  the  plaintiffs. 

The  daughter  did  not  take  an  estate  tail  in  the  lands:  she  took  onlj 
an  estate  for  life,  with  contingem  limitations  to  her  children  as  tenants 
in  common,  if  she  left  children  at  her  decease;  and  if  she  did  not  leave 
children,  then  for  the  particular  purposes  expressed  in  the  will.  The 
gift  to  her  is,,  in  words,  only  for  the  term  of  her  natural  life.  The  devise 
to  her  heirs,  which  immediately  follows,  is  a  distinct  gift:  it  is  not  a  limi- 
tation showing  the  extent  of  the  devise  to  her,  but  a  new  devise  to  them 
as  purchasers;  and  the  proviso,  that  if  his  daughter  leaves  but  one  child, 
that  child  shall  have  the  whole,  shows  that  the  testator  used  the  word 
heirs  to  denote  children.  It  will  be  contended  that  the  next  words — ^but 
if  my  daughter  should  die  without  issue'^-^enote  an  indefinite  failure 
of  issue,  and  will  therefore  give  her  an  estate  tail.  We  answer,  that  the 
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-nfeit diows  that  they  denote  not  an  indefinite  failure  of  issue,  but 
2^rely  a  failure  of  issue  at  her  death;  for  the  testator  immediately  pro- 
irds,  ^tben  at  her  decease,  &c.;"  and  he  gives  various  legacies  which 
ir<?  :o  be  then  payable,  and  makes  a  complete  disposition,  which  is  to 
!iave  effect  at  her  decease.  Her  death,  therefore,  is  the  point  of  time 
when  the  property  is  to  take  one  course  of  devolution  or  another,  ac- 
c^jfdiDgas  she  does  or  does  not  leave  children. 

There  are  two  distinctions  between  Jesson  v.  Wright,  2  Bligh,  1 ,  and 
the  present  case.  First,  in  Jesson  v.  Wright  there  were  no  words  to  give 
in  estate  of  inheritance  to  the  children  of  the  first  devisee  for  life;  and 
:^e  question  was,  whether  the  first  devisee  should  take  an  estate  for  life, 
73  remainder  to  his  children  for  life,  or  whether  he  should  be  held  to 
tike  an  estate  tail,  so  that  the  lands  might  not  go  over,  so  long  as  there 
eiisted  any  person  included  in  the  line  of  issue,  upon  the  failure  of  which 
t'one  the  ultimate  limitation  was  to  take  efiect.  Here  the  devise  is  <<  of 
i  the  testator's  real  estates;"  so  that  the  children  of  the  daughter,  though 
tasing  IS  purchasers,  will  take  the  fee.  Secondly,  in  Jesson  v.  Wright 
the  linutation  over  was  only  upon  an  indefinite  failure  of  issue:  here  it 
9  Dpoo  failure  of  issue  at  the  decease  of  the  daughter. 

Were  the  words  such  as  to  have  given  the  daughter  an  estate  tail  in 
iii«  freeholds,  the  technical  rules  and  the  authorities,  on  which  alone  that 
coostroccion  could  be  tenable,  are  not  applicable  to  the  personal  estate; 
v<d,  with  respect  to  that  fund,  the  court  will  carry  into  efiect  the  clear 
intention  of  the  testator,  giving  her  only  a  life  interest  in  it,  and  applying 
•t.  from  the  time  of  her  decease,  in  the  manner  directed  by  the  will; 
Fonh  V.  Chapman,  1  P.  Wms.  663,  Jacobs  v.  Amyatt,  4  Bro.  C.  C.  542, 
To  gJTe  the  daughter  an  absolute  interest  in  the  personal  estate  would 
^  qaite  inconsistent  with  the  discretionary  power  of  carrying  on  the 
tnde  which  is  conferred  on  the  trustees. 

The  legacies  given  at  the  death  of  the  daughter,  and  the  annuity  of 
1^^^  which  her  husband  then  takes,  were  intended  to  be  paid  out  of  the 
rvtfsooal  estate.  After  bequeathing  the  legacies,  the  testator  directs  as 
:<:..ovs:— «  All  my  goods  and  effects  of  any  kind  shall  be  sold,  and  the 
^tdie^cies  paid,  and  a  sum  sufficient  to  produce  150/.  a  year  shall  be 
inTesied  by  my  executors  in  good  and  safe  security;  the  interest,  that  is 
t^  say,  the  said  150^  shall  be  paid  to  my  said  son-in-law,  in  half-yearly 
paysKots."  It  is  from  the  sale  of  his  goods  and  effects  that  the  legacies 
s^e  to  be  discharged,  and  that  an  investment  is  to  be  made  to  meet  the 
acoiiity.  He  then  proceeds  to  direct  the  sale  of  his  real  estates;  and  be 
g-^es  the  residue  of  his  personal  estate,  that  is,  the  residue  after  payment 
of  the  legacies  and  the  annuity,  (including  the  whole  proceeds  of  his  real 
^1^0  opon  certain  trusts  unconnected  with  the  legacies  or  annuity. 
^«  legacies  and  annuity,  therefore,  are  not  charged  on  the  real  estate; 
3t  all  events  they  can  be  chained  on  it  only  in  aid  of  the  personalty,  and 
^  case  the  primary  fund  shouki  be  found  insufficient. 

Mr.  Lee,  for  a  defendant  in  the  same  interest,  insisted  on  similar  topics 
'fvgnment  In  Trotter  v.  Oswald,  1  Cox,  317,  a  testator  gave  the  re- 
^Jne  of  his  property,  real  and  personal,  to  trustees,  in  trust,  <<  for  the  use 
cf  John  Bogle,  during  his  life,  and  to  the  lawful  heirs  of  his  body  after 
•is  demise,  but  in  case  of  his  dying  without  issue  of  his  body,  after  his 
<^cease  I  give  all  such  residue  to  John  Oswald.''  It  was  held  that  these 
vonk  created  a  contingency  with  a  double  aspect^  and  that  in  the  event 
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of  John  Bogle  leaving  no  child,  the  limitation  to  John  Oswald  woidd 
take  effect  Mr.  Lee  also  cited  the  following  aadiorities:  Goodright  v. 
Dunham,  1  Dong.  264;  Burnsall  v.  Davy,  1  Bos.  &  P.  215,  6  T.  R.  30; 
Gretton  v.  Haward,  6  Taunt.  94;  Doe  v.  Webber,  1  Bam.  &  Aid.  713; 
Doe  V,  Frost,  3  Barn.  &  Aid.  546;  Robinson  v,  Robinson,  1  Burr.  38,  S 
Yes.  sen.  225;  Doe  v.  Cooper,  1  East,  229;  Doe  v.  Goff,  11  Elast,  66d; 
Porter  v.  Bradley,  3  T.  R.  143;  Pinbury  v.  Elkin,  I  P.  Wms.  563;  Wil- 
kinson V.  South,  7  T.  R.  555;  Rackstraw  v.  Vile,  1  Sim.  &  Stu.  604,  (1 
Cond.  Cha.  Rep.  309.) 

Mr.  Williams  and  Mr.  Elderton,  for  other  defendants  in  the  same  in- 
terest. 

Mr.  Lynch  for  Daniel  Jarman,  who  was  the  personal  reprssentatif e 
of  his  deceased  wife. 

The  daughter  took  an  estate  tail  in  the  freeholds.  They  were  not  to 
go  over,  unless  upon  a  general  failure  of  her  issue,  and  there  is  no  mode 
in  whidi  the  woras  of  this  will  would^  in  every  event,  have  carried  the 
whole  of  the  freeholds  throughout  the  whole  line  of  her  issue,  except  by 
giving  her  an  estate  tail.  Jesson  v.  Wright,  2  Bligb,  1,  decides  that  a 
gift  to  A.  for  life,  and  if  he  dies  without  issue,  then  over,  is,  in  legal 
effect,  an  estate  tail  in  A.;  and  that  such  a  devise  shall  have  its  legal 
effect,  notwithstanding  inconsistent  words  in  the  context,  unless  it  is  ^wery 
clear  that  the  testator  meant  otherwise,  2  Bligh,  56,  57.  Here  not  only 
is  it  not  clear  that  the  testator  meant  otherwise;  but  the  supposed  inten- 
tion, for  the  sake  of  which  technical  words  are  to  lose  their  effect^  is  one 
which  he  cannot  reasonably  be  supposed  to  have  entertained.  For  ac- 
tording  to  the  construction  contended  for  on  the  other  side,  if  the  dangb* 
ter  had  died  leaving  children,  all  of  whom  died  in  her  lifetime  leaving 
issue,  the  grandchildren  would  have  taken  nothing;  and  the  property 
would  have  gone  in  the  manner  directed  by  the  limitations  over.  Doe 
t;.  Harvey,  4  Bam.  &  Cress.  610;  Doe  v.  Goldsmith,  7  Taunt  209;  Ben- 
nett V.  The  Earl  of  Tankerville,  19  Yes.  170. 

The  realty  and  the  personalty  being  included  in  one  and  the  same 
gift,  if  the  daughter  took  an  estate  tail  in  the  former,  she  took  the  latter 
absolutely;  Donn  v.  Penny,  19  Yes.  544. 

If  the  daughter  took  the  personalty  absolutely,  it  would  not  be  very 
consistent  with  that  construction  to  say,  that  she  took  it  subject  to  tra- 
des and  an  annuity  which  were  not  to  arise  until  after  her  death«  But 
at  all  events  the  legacies  and  annuity  are  charged  on  the  real  estate,  as 
well  as  on  the  personalty.  Bench  v.  Biles,  4  Madd.  187;  Cole  v.  Turner, 
4  Russ.  376,  (3  Cond.  Cha.  Rep,  714;)  and  the  real  estate  being  given 
to  the  trustees  for  the  purposes  thereinafter  expressed,  and  both  fnnds 
being  comprised  in  the  same  gift  over,  the  real  estate  must  at  least  con* 
tribute  to  the  burden  in  the  proportion  of  its  value. 

Mr.  Beames,  for  the  trustees. 

Mr.  Bickersteth,  in  reply. 

•dpril  18.  The  Mastbs  op  tss  Rolls.— >It  is  properly  admitted 
that  as  to  the  real  estate,  this  case  must  be  governed  by  the  ju%meDt  of 
of  the  House  of  Lords  in  Jesson  v.  Wright,  unless  there  be  found  a  sub* 
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<tu}dal  (fisCiiiction  between  the  two  cases.  But  it  is  contended  that 
bre  is  sQch  substantial  distinction;  because  in  Jesson  v,  Wright,  if  it 
vere  held  that  the  ehildren  took  as  purchasers,  they  could  take  for  life 
•tjlvjaod  that  in  this  case,  the  children,  if  purchasers,  would  take  in  fee, 
'i^  reasoa  that  the  testator  here  in  the  gift  uses  the  expression,  <<  all  his 
^states  real  and  personal,"  which  expression,  it  is  said,  would  carry  a 
kt  io  his  real  estate.  I  am  of  opinion  that,  if  the  fee  in  the  real  estate 
jipass  by  this  expression,  it  would  not  make  a  substantial  distinction 
bfiveen  this  case  and  that  of  Jesson  t;.  Wright.  The  gift  here  to  heirs 
rfibe  daughter  is,  by  the  limitation  over,  in  case  she  should  die  without 
iKoe,  ro  be  read  aa  a  gift  to  the  heirs  of  the  body  of  the  daughten  and 
:hi  case  then  runs  on  all  fours  with  the  case  of  Jesson  v.  Wright,  except 
fiat  b7the  omission  of  the  word  <<  such"  in  the  limitations  over,  a  gene- 
nl  failare  of  issue  is  here  more  plainly  expressed. 

1  mast  say  here,  as  was  said  in  the  judgment  of  Jesson  v,  Wright, 
'.hatthe direction,  that  the  heirs  shall  take  as  tenants  in  common  and 
no\8s  joint  tenants,  manifests  the  intention  of  the  testator  to  modify  the 
estatem  a  manner  which  the  rules  of  law  will  not  permit,  but  does  not 
masifst  an  intention  on  the  part  of  the  testator  to  exclude  any  heirs  of 
&£  hoijj  and  that  the  gift  to  one  child,  if  there  shoitld  be  but  one,  does 
wi  oarrow  the  general  devise  to  the  heirs  of  the  body,  because  such 
ooe  child  being  an  heir  of  the  ^ody,  the  gift  to  such  child  is  consistent 
vitb  the  general  intention;  and  upon  the  whole,  I  adopt  the  expression 
of  Lord  Eldon  in  Jesson  v.  Wright,  and  declare  that  I  think  it  clear  that 
tbs  testator  intended  that  all  the  issue  of  his  daughter  should  fail,  before 
the  estate  should  go  over.  I  cannot  impute  to  the  testator  the  intention 
ib&t  the  issue  of  his  daughter's  children  should  be  disinherited,  if  their 
pvats  should  happen  to  die  in  the  daughter's  lifetime. 

With  respect  to  the  second  question,  I  am  of  opinion  that  a  different 
xDse  cannot  be  given  to  the  expressions  of  this  will  as  applied  to  the 
penooal  and  the  real  estate,  because  it  is  the  plain  intention  of  the  tes- 
<^r  in  the  limitations  over,  that  the  real  and  personal  estate  should  go 
together,  and  the  words  must,  therefore,  receive  the  same  construction 
^10  both  estates.  The  daughter  therefore  took  an  absolute  interest  in 
^  pcnonal  estate. 

As  to  the  third  question,  I  am  of  opinion  that  the  real  and  personal 
c^te  ire  both  chargeable  with  the  annuity  of  150/.  given  to  the  daugh- 
ter's bosband.  The  real  estate  is  in  the  first  place  given  in  trust  for  the 
pvposes  thereinafter  stated,  and  the  gift  of  this  annuity  is  one  of  those 
purposes.  In  a  subsequent  part  of  the  will  the  testator  directs,  that, 
t^poQ  his  daughter's  death  without  issue,  his  goods  and  effects  shall  be 
^U^and  his  legacies  paid,  and  a  sum  sufficient  to  produce  150/.  a  year 
afesied  by  his  execntors  in  good  and  safe  security  for  the  benefit  of  his 
vtHOrlaw  during  his  life;  and  this  direction  would  clearly  charge  the 
pcRonal  estate  with  his  annuity.  He  then  directs  that  his  real  estates 
■'^I  be  sold  upon  his  daughter's  death  without  issue,  or  upon  the  de- 
^^^of  the  survivor  of  his  brother  and  sister;  and  then  he  in  effect 
erects  that  all  the  rest  and  residue  of  his  personal  estate,  including  the 
irodoce  of  his  real  estates,  shall  be  divided  into  four  parts;  treating  the 
pTodooe  of  the  real  estate  as  one  common  fund  with  the  personal  estate, 
^  speaking  of  the  common  fund  as  a  rest  and  residue  after  satisfying 
^  declared  purposes,  and  charging,  therefore  the  common  fund  for 
^  purposes^  and,  among  others,  with  the  payment  of  the  annuity. 
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His  Honour  doth  declare,  that,  according  to  the  true  constraction  o 
the  testator's  will,  Elizabeth  Jarman,  the  testator's  danghter,  took  a 
estate  tail  in  the  freehold  estates  of  the  testator,  and  that  the  reversio 
in  fee  of  the  said  freehold  estates  passed  by  his  said  will  to  the  defendants] 
John  Howlett  Fenner  and  Dean  Rayner  Pike,  as  surviving  trustees  o 
the  will  of  the  testator;  and  His  Honour  doth  declare,  that  the  defendan 
Daniel  Jarman  is  absolutely  entitled  to  the  personal  estate  of  the  testa- 
tor: and  His  Honour  doth  declare,  that  the  annuity  of  150/.  a  year  by 
the  testator's  will  given  to  Daniel  Jarman  during  his  natural  life,  and 
the  legacies  in  the  will  mentioned,  payable  at  the  death  of  Elizabeth 
Jarman,  are  chargeable  on  the  real  and  personal  estate  of  the  testator 
in  proportion  to  their  values.  See  Campbell  v.  Harding^  Malcolm  e. 
Taylor,  pp.  90, 103,  supra. 

Reg.  Lib.  1830.  A.  fol.  1495. 


Alexander  v.  MuIUds* 

9  Eu9.  4r  Mtflnct  568. 

A  person  entitled  to  a  share  of  a  sum  of  money,  which  is  doe  as  a  debt  from  a  testa- 
tor, cannot  maintain  a  bill  for  his  own  share,  unless  he  sues  on  behalf  of  himself 
and  all  other  parties  interested  in  the  debt,  or  makes  those  other  persons  parlies  to 
the  suit. 

Rolls.— December  6, 1830. 

A  TESTATOR  bequeathed  300/.  to  his  executor,  upon  trust,  to  pay 
the  interest  to  Mr,  Alexander  during  his  life,  and  after  his  death,  to  his 
wife  during  her  life;  and  upon  the  death  of  the  survivor^  to  transfer  the 
principal  sum  to  their  children  in  equal  shares. 

Mr.  and  Mrs.  Alexander  were  both  dead,  leaving  four  children,  of 
whom  the  plaintiff  was  one.  The  testator's  executor  died  withont 
having  made  the  investment  as  directed  by  the  will.  The  bill  was  filed 
against  the  personal  representative  of  that  executor,  alleging  that  the 
other  three  children  had  received  their  shares,  and  praying  payment  of 
the  plaintiff's  share  of  the  legacy. 

It  appeared  by  the  answer,  that  the  other  three  children  had  not 
received  their  shares,  though  payments  had  been  made  to  theai  on 
account. 

The  cause  coming  on  to  be  heard,  Mr.  Beames  objected  that  the  other 
three  children  were  necessary  parties. 

Mr.  West,  contra,  insisted  that  where  a  legacy  of  a  definite  sum  was 
given  in  equal  shares  to  a  definite  number  of  persons,  each  of  Ihera  was 
in  the  same  situation  as  if  he  were,  in  form  as  well  as  substance,  sole 
legatee  of  a  given  sum*,  and  he  cited  Smith  v.  Snow,  3  Mad.  10. 

The  Master  of  the  Rolls  was  of  opinion,  that  inasmuch  as  the 
executor  of  the  original  testator  had  been  guilty  of  a  breach  of  trust  in 
not  making  the  investment,  and  his  assets  were  liable  to  make  good  this 
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tncfj  tbe  mAi  was  in  truth  a  creditor'^  suit;  and  that  a  person,  having 
n  mterest  only  in  a  portion  of  a  debt,  could  not  maintain  a  bill  for  the 
im>Ter]r  of  his  share  of  the  demand,  unless  he  sued  on  behalf  of  himself 
ifid  all  other  persons  interested  in  the  debt,  or  made  those  other  persons 
parties. 

His  Honour  therefore  allowed  the  objection,  and  the  cause  was  ordered 
to  iiand  over. 


Clegg  t^.  Clegg. 

3  Am.  4r  Mylnt,  570. 

Tbc  tntttor,  upon  the  marriage  of  his  daaghter  Catherine*  covenanted  to  make  her 
fcitae  eqoal  to  that  of  any  one  of  his  iiTe  other  daoghters.  By  his  will  he  gave 
to  CaheiiDe  absolutely  a  proTision  equal  to  that  which  he  gave  to  any  one  of  his 
o(tefi?e  daaghteis  and  their  issae;  hot  the  fortunes  bequeathed  to  these  five 
<higlitefa  were  limited  to  them  for  lifo  only,  with  remainder  to  their  issue;  and  in 
cssetnj  one  of  the  fire  should  die  without  leaving  issue,  her  share  was  to  go  to 
tb  otheis  of  the  four  daughters  and  their  issue,  in  the  same  manner  as  their  original 
ibaiet.  One  of  the  five  died  without  issue:  Held^  that  Catherine  ooold  not  claim 
M  additional  provision  in  respect  of  the  benefits  thereby  derived  by  the  other  four 
^aeghlecs  and  their  issue;  her  absolute  interest  in  her  own  share  being  equtvaleal 
ii  nine  to  the  interests  of  the  other  daughters  and  their  issue  in  their  respective 
itans,  and  their  contingent  interests  in  the  shares  of  each  other. 

BflUfl^April  30,  May  4, 1831. 

JOHN  CLEGG,  having  six  daughters,  Mary  the  wife  of  Mr.  Gor- 
don, Catherine  Clegg,  Ann  Clegg,  Alice  Clegg,  Sarah  Clegg,  and  Han- 
Lah  Clegg,  previous  to  and  in  consideration  of  the  marriage  of  Catherine 
vuh  William  Clegg,  executed  a  bond  bearing  date  the  29th  of  Decern* 
bet  1785,  in  the  penal  sum  of  3000/.  to  be  paid  to  William  Clegg,  his 
txecatofs,  administrators,  and  assigns,  with  a  condition,  whicli,  after 
fedtiog  ^  that  John  Clegg  had  promised  to  William  Clegg,  that  in  case 
^  martiage  took  place,  he  John  Clegg,  would,  either  during  his  life  or 
b^  bis  last  will,  make  the  fortune  or  patrimony  of  Catherine  Clegg  equal 
It  the  least  to  the  fortune  or  patrimony  of  any  one  of  his  other  daughters," 
declared  "  that  if  the  said  John  Clegg,  his  heirs,  executors,  administra- 
tors, or  assigns,  should,  from  time  to  time  and  at  all  times  thereafter, 
P^7}  gi^e,  grant,  convey,  and  assure  unto  Catherine  Clegg  or  her  issue, 
*o  much  and  such  sum  or  sums  of  money,  estate,  or  effects,  or  things, 
ifld  at  such  time  and  times  as  he  the  said  John  Clegg  should  at  any  time 
i>r  times  thereafter  during  his  life,  give,  grant,  convey,  or  assure,  unto 
uy  of  them,  the  said  Mary  Gordon,  Ann  Clegg,  Alice  Clegg,  Sarah 
'''^s  Hannah  Clegg,  or  to  any  husbancl  which  any  one  of  them  had 
or  thereafter  might  have,  or  to  the  children  or  issue  of  any  one,  exceed •> 
t2g  in  value  the  sum  or  sums  of  money,  estate  or  estates,  effects  and 
ihings,  which  he  the  said  John  Clegg  should  then  have  paid,  advanced, 
given,  granted,  conveyed,  or  assured  unto  Catherine  Clegg  or  her  hus- 
(Aod, diildren,  or  issue;  and  also  should  in  and  by  bis  last  will  and  tes* 
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lament  or  otherwise,  makei  cause,  procure,  or  effect  the  part,  share, 

proportion,  or  interest  of  Catherine  Clegg  or  her  children  or  issue,  of,  ia, 
and  to  the  real  and  personal  estate  of  him,  John  Clegg,  to  be  at  the  least 
equal  in  value  to  the  part,  share,  proportion,  or  interest,  of  any  one  of 
them,  the  said  Mary  Gordon,  Ann  Clegg,  Alice  Clegg,  Sarah  Clegg,  and 
Hi^nnah  Clegg,  and  the  husband  of  any  of  them,  or  the  children  or  issue 
of  any  one  of  them,  of,  in,  and  to  the  same,  (the  several  sum  and  sums 
of  money,  estate  and  estates,  effects  and  things,  which  the  said  Joha 
Clegg  should  at  any  time  during  his  life  have  paid,  advanced,  given, 
granted,  conveyed,  or  assured,  unto  each  and  every  or  any  of  his  said 
daughters  or  their  respective  husbands,  children  or  issue,  to  be  taken 
and  considered  in  part  of  and  towards  such  part,  share,  proportion,  and 
interest,  of,  in,  and  to  such  real  and  personal  estate,)  and  also  if  the  said 
John  Clegg  had  not  at  any  time  theretofore  made,  done,  executed, 
entered  into,  published,  or  declared,  and  should  not  at  any  times  or  time 
thereafter  do,  make,  execute,  enter  into,  publish  or  declare  any  act  or 
acts,  deed  or  deeds,  last  will  or  testament,  or  any  other  matter  or  thing 
whatsoever,  whereby  or  by  means  whereof,  the  part,  share,  or  propor- 
tion, right,  title,  interest,  benefit,  advantage,  claim,  pretence,  or  demand 
of  any  one  of 'them  the  said  Mary  Gordon,  Ann  Clegg,  Alice  Clegg, 
Sarah  Clegg,  and  Hannah  Clegg,  or  any  husband  which  any  one  of 
them  then  had,  or  at  any  times  or  time  thereafter  might  have,  or  the 
children  or  issue  of  any  one  of  them,  of,  in,  to,  or  out  of  the  real  or  per- 
sonal estate  which  the  said  John  Clegg  at  any  time  theretofore  had  been, 
then  was,  or  at  any  time  or  times  thereafter  should  be  seised  of,  or  en- 
titled to,  was,  were,  could,  should,  or  might  be  greater,  or  exceed  in 
value,  be  prior  in  commencement,  in  payment,  or  otherwise  preferable 
to  the  part,  share,  and  proportion,  right,  title,  interest,  advantage,  benefit, 
claim,  or  demand  of  Catherine  Clegg,  or  her  children  or  issue,  of,  in,  to, 
or  out  of  the  same  real  and  personal  estate  of  the  said  John  Clegg;" — 
then  the  bond  was  to  be  voia,  and  otherwise  to  remain  in  full  force. 

John  Clegg,  by  his  will,  dated  the  27th  of  November  1793,  devised, 
after  the  death  of  his  wife,  freehold  property  in  Oldham,  late  Wblfen- 
dens,  unto  and  equally  among  his  six  daughters,  in  manner  following: — 
As  to  one  sixth  of  it,  on  certain  trusts  for  the  benefit  of  Mrs.  Gordon  and 
her  issue;  and  as  to  the  other  five-sixths,  unto  his  other  five  daughters, 
Catherine,  Ann,  Alice,  Sarah,  and  Hannah,  equally,  as  tenants  in  com- 
mon for  their  respective  lives,  and  after  their  several  deceases,  he  gave 
their  respective  shares  to  their  respective  child  or  children  living  at  the 
time  of  such  decease,  and  the  issue  of  such  of  their  children  as  should  be 
then  dead,  their  heirs  and  assigns  as  tenants  in  common;  the  issue  of  a 
deceased  child  to  take  only  the  parent's  share*  He  next  devised  certain 
premises  for  the  benefitof  Mrs.  Gordon;  and  after  reciting  that  he  had 
given  his  other  four  daughters  1000/.  each,  upon  or  since  their  respective 
marriages,  he  bequeathed  to  Alice  and  Hannah  1000/.  each.  He  then 
devised  certain  premises  to  his  executors  upon  trust  to  sell,  and  be* 
queathed  to  them  his  personal  estate  upon  trust  to  convert  the  same  into 
money:  and  he  directed  that  they  should  stand  possessed  of  the  proceeds 
of  the  sale  of  these  real  estates  and  of  his  personal  estate,  and  of  the 
securities  in  which  they  should  be  invested,  for  the  equal  and  separate 
benefit  of  his  five  daughters,  Mary,  Ann,  Alice,  Sarah,  and  Hannah,  for 
their  respective  lives  to  their  separate  use;  <<atid  after  the  decease  of  all 
or  any  of  the  daughters,  upon  trust  to  pay  and  apply  her  or  their  respec- 


CASES  IN  CHANCERY.  179 

[Ctegg  V.  Clegg.— 2  Ras.  ft  Mylne,  570.] 

ive  shares  nnto  or  amongst  her  or  their  respective  children  living  at  the 
rue  of  ber  decease,  and  the  lawful  issue  of  such  of  them  as  should  be 
l\^u  dead,  the  issue  to  take  only  their  parentis  share,  and  if  any  of  them 
lonM  have  only  one  child,  or  issue  of  only  one  child,  then  the  whole  of 
")e  daughters'  share  was  to  go  to  such  child  or  issue;"  and  if  any  of  his 
Lve  daoghteis  Mary,  Ann,  Alice,  Sarah,  and  Hannah,  should  die  with- 
cm  ieaTiDg  any  issue  of  her  or  their  bodies  then  living,  then  in  trust  to 
pay  the  interest  of  such  share  or  shares  to  the  testator's  other  daughters 
:or  life,  and  the  principal  to  their  children  and  issue  at  such  times  and  in 
sQch  manner,  shares,  and  proportions  as  were  thereinbefore  directed,  for 
c«r  in  respect  of  their  original  shares  thereof  He  next  devised  certain 
p.-emises  to  Catherine,  her  heirs  and  assigns;  and  after  providing  for  the 
eqialtsatioD  of  the  shares,  in  case  the  property  given  to  Catherine  should 
exceed  in  value  that  which  each  of  his  other  daughters  and  their  issue 
look,  the  will  proceeded  as  follows:  <<and  if  it  shall  appear  upon  such 
eqaalisation,  collection,  and  contribution,  as  aforesaid,  that  the  provisions 
bereiabefore  and  hereinafter  made,  for  such  of  my  daughters  Mary,  Ann, 
Aliee,  Sarah,  Hannah,  and  their  issue,  shall  be  of  greater  value  than  the 
proTinons  before  made,  for  my  other  daughter  Catherine  Clegg,  then,  I 
hereby  charge  and  make  chargeable  the  estates  and  money,  except  the 
mooey  given  and  bequeathed  to  my  two  daughters  Alice  and  Hannah 
IS  aforesaid,  hereinbefore  and  hereinafter  given  unto  and  in  trust  for  my 
mi  daoghters  Mary,  Ann,  Alice,  Sarah,  and  Hannah,  as  aforesaid, 
vith  such  sum  of  money  to  be  paid  to  her,  my  said  daughter  Catherine, 
ber  executors,  adminbtrators,  and  assigns,  to  and  for  her  own  use,  as 
vlI  make  the  provisions  hereinbefore  and  hereinafter  to  be  made  for  all 
ffiT  mi  daughters  equal  in  value." 

All  the  six  daughters  survived  the  testator.  Hannah  afterwards  died 
vitbout  having  been  married.  Ann  and  Alice  had  no  children.  Ar- 
rangements had  been  made,  by  which  an  equalisation  was  effected 
between  the  share  of  Catherine  and  the  respective  shares  of  her  five 
^ers,  except  in  so  far  as  the  property  bequeathed  to  the  latter  consisted 
of  ian^  devised  in  trust  to  sell,  which  had  not  yet  been  sold. 

The  bill  was  filed  by  Catherine  Clegg,  who  had  survived  her  husband, 
tod  by  her  children,  for  the  administration  of  the  trusts  of  the  testator's 
vili.  It  charged  that  Hannah's  share  did  not,  upon  her  death,  go  over 
10  Mary,  Ann,  Alice,  and  Sarah,  and  their  children,  but  that,  by  virtue 
of  the  bond,  the  plaintiff  was  entitled  to  participate  in  that  share  equally 
Tiih  the  other  four  daughters  and  their  children:  and  that  if  Ann  or 
Alice  should  die  without  leaving  issue  them  surviving,  the  plaintiff  was 
also  entitled  to  a  share  of  the  property  devised  or  bequeathed  to  these 
170  daughters. 

Mr.  Bkkersteth  and  Mr.  Parker,  for  the  plaintiff. 

Assuming  that,  before  Hannah's  death,  the  share  of  each  of  the  six 
tzien  was  equal,  it  is  clear  that  if  Hannah's  share  be  divided  between 
Miry,  Ann,  Alice,  and  Sarah,  and  their  children,  the  families  of  each  of 
:faese  four  daughters  get  more  than  Catherine  and  her  children ;  and  the 
eondition  of  the  bond  is  broken.  In  no  event,  can  any  one  of  the  other 
fiaoghters  and  her  children,  consistently  with  the  tenor  of  the  bond,  be- 
come entitled  nnder  the  father's  will  to  a  greater  share  of  his  property 
than  Catherine  and  her  children:  yet  by  the  division  of  Hannah's  share 
imong  them,  to  the  exclusion  of  Catherioe,  the  fortunes  of  each  of  them. 
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derived  from  her  father,  will  exceed  Catherine'^  in  the  ratio  of  five  to| 
four:  and  this  inequality  may  be  rendered  still  greater,  if  Alice  and  Saral^ 
should  die  without  leaving  issue,  and  their  shares  should  go  in  the  manH 
ner  directed  by  the  will.  In  order,  therefore,  to  fulfil  the  agreement 
contained  in  and  enforced  by  the  bond,  Catherine  and  her  children  must 
participate  equally  with  the  other  daughters  and  their  issue  in  the  share 
of  Hannah,  and  in  the  shares  of  any  other  of  the  daughters  who  may  die 
without  leaving  issue. 


Mr.  Tinney,  contra,  j 

Supposing  the  fortunes  given  to  each  of  the  daughters  equal  in  amount, 
Catherine's,  being  given  to  her  absolutely,  would  be  of  greater  value 
than  that  of  any  of  her  sisters,  who  took,  subject  tp  the  contingency  of 
their  interest  being  defeated  by  their  dying  without  leaving  issue:  and  if 
Catherine  were  to  derive  any  increase  of  fortune  in  the  event  of  that  con-; 
tingency,  she  would  get  more  than  any  of  her  sisters;  for  no  part  of  what 
is  given  to  her  could  go  to  them,  and  she  would  have  the  chance  of  iheir 
fortunes  devolving  to  her  and  her  issue. 

The  shares  of  each  of  the  five  other  daughters  is  lessened  in  value  to 
the  original  taker  by  the  contingency  to  which  the  testator  makes  it 
liable;  and  this  loss  is  compensated  to  each  by  the  chance  of  partici- 
pating in  the  fortunes  of  the  other  four.  Thus  there  is  equality  among 
the  five;  and  the  share  of  each  of  the  five,  taking  into  account,  on  the 
one  hand,  the  diminution  of  value  from  its  being  defeasible  on  a  given! 
event,  and  on  the  other  hand,  the  chance  of  benefit  to  each  firom  partici- 
pating in  what  is  given  originally  to  the  other  four,  is  not  more  than : 
equal  to  Catherine's. 

The  Master  of  thb  Rolls. — Upon  the  marriage  of  the  testator's! 
daughter  Catherine,  he  entered  into  articles  to  give  to  her  or  her  bus-! 
band  or  issue,  by  deed  or  will,  a  provision,  equal  in  value  to  what  he 
should  give  to  any  one  of  his  five  other  daughters. 

By  his  will,  he  gave  to  Catherine  absolutely  a  provision  equal  in 
amount  to  that  which  he  gave  to  any  of  his  five  other  daughters;  but  the 
provision  for  his  other  daughters  was  limited  to  them  for  life  only,  with 
remainder  to  their  issue,  and  if  any  of  the  five  should  die  without  issue, 
her  provision  was  to  become  divisible  between  the  other  four  daughters 
for  life,  with  remainder  to  their  issue  in  the  same  manner  as  their  ori- 
ginal shares.  One  of  the  five  daughters  died  without  issue;  and  a  ques- 
tion in  the  cause  was,  whether,  under  the  articles  entered  into  by  the 
testator  on  Catherine's  marriage,  she  was  entitled  to  share  with  the  other 
four  daughters  in  the  share  of  the  fifth  daughter  who  had  died  without 
issue. 

The  provision  for  Catherine  being  given  to  her  absolutely,  she  thereby 
takes  an  equivalent  in  value  to  the  contingent  interests  which  the  five 
daughters  took  in  each  other's  share;  and  she  is  therefore  not  entitled  to 
claim  any  further  provision  in  respect  of  the  benefit  derived  by  the  four 
daughters  from  the  share  of  the  fifth  daughter  who  died  without  issue. 

*^  His  Honour  doth  declare  that  the  plaintiff  Catherine  Clegg  takes  no 
share  under  the  will  of  John  Clegg^  the  testatori  in  the  property  given 
by  the  said  will  to  Mary  Gordon,  Ann  the  wife,  and  now  the  widow,  of 
Thomas  Close,  Alice  Cle^,  Sarah  Clegg,  and  Hannah  Clegg,  the  five 


CASES  IN  CHANCERY.  181 

CClegg  «.  Clegrg.— 2  Rat.  &  Mylne,  570.] 

atfier  dangfaters  of  the  said  testator;  and  His  Honour  doth  declare  that 
L%  share  of  the  said  plaintiflf  Catherine  Clegg,  under  the  said  testator's 
Tiil,  being  given  to  her  absolute  nse,  she  thereby  takes  an  equivalent  in 
aloe  to  the  shares  given  to  the  said  Mary  Gordon,  Ann  the  wife,  and 
C3V  the  widow  of,  Thomas  Close^  Alice  Clegg,  Sarah  Clegg,  and  Han- 
dh  Clegg,  the  five  other  daughters  of  the  testator,  for  life,  with  remain- 
(jcr  and  contingencies  in  the  said  testator's  will  mentioned;  and  his 
Honour  doth  declare  that  the  equalisation  already  made,  being  in  respect 
of  the  personal  estate  alone,  and  not  including  any  equivalent  for  the 
nlae  of  the  freehold  and  leasehold  estates  directed  to  be  sold,  but  not 
yet  sold,  the  plaintiff  Catherine  Clegg,  is  entitled  to  one  sixth  of  such 
nlae,to  make  her  share,  under  the  will,  equal  in  value  to  the  share  of 
ber  si^erSy  and  that  she  is  entitled,  for  her  life,  to  one  sixth  of  the  free- 
bid  estate  in  Oldham  late  WolfendenV'  &c.-- Reg.  Lib.  1830.  A.  foh 
3067. 


Clutterbuck  t^.  Edwards. 

S  Bui.  ^  JdifhUf  577. 

A  tnMw  ^pMBtt  «  food,  after  the  death  of  his  wife,  to  faia  son,  to  be  paid  to  him  at 
^  deense,  If  he  shall  then  haTo  attained  twoDty-one;  and  in  case  his  son  dies 
■da  tveoty-ooe,  and  after  the  wife,  he  girea  the  fand  to  his  brother;  and  in  case 
1^  wile  shall  oniliTe  both  the  son  and  the  brother,  he  gives  it  to  the  brother^s 
^aaghten  then  living.  The  son  attained  twenty-one,  and  died  in  the  lifetime  of 
Ike  wile,  who  sarvived  both  the  son  and  the-  brother;  there  were  daughters  of  the 
hmhet  then  living:  Etld^  that  the  representatives  of  the  son,  and  not  the  danghters 
of  the  twolber,  were  entitled  to  the  fund. 

Bo&a..^ril  39,  May  5, 1830;  L.  C,  Nov.  19,  33, 1831;  Feb.  11,  1833. 

BY  the  indentnre  of  settlement,  executed  on  the  marriage  of  Bryai> 
Edwards  with  Martha  Phipps,  two  sums  of  1000/.  and  4000/.  were  cove- 
naoied  to  be  paid  to  trustees,  on  trust  to  invest  the  same^  and  permit  the 
aid  Bryan  Edwards  daring  his  life,  and  after  his  decease,  the  said 
Mutha  Pbipps,  afterwards  Martha  Edwards,  during  her  life,  to  receive 
tbe  interest  and  produce  thereof;  and  after  the  decease  of  the  said  Bryaa 
Edwaida  and  the  said  Martha  Edwards,  in  case  there  should  be  any 
child  or  children  of  their  bodies  then  living,  to  pay  the  sums  of  1000/. 
ai)d  40OO/.  unto  and  amongst  all  and  every  of  such  child  or  children 
vKo  shoold  survive  them  both,  and  who  should  attain  the  age  of 
(venty-one  years,  being  a  son  or  sons,  or  eighteen  years,  being  a  daugh- 
*JO  or  danghters,  but  not  otherwise,  at  such  times  and  in  such  parts, 
nares,  and  proportions,  and  in  such  manner  and  form  as  Bryan  EM  wards 
siKHild,  by  deed  or  writing,  or  in  and  by  his  last  will  and  testament  in 
vnting,  to  be  signed,  published,  and  declared  in  the  presence  of  two 
or  more  credible  witnesses,  give,  direct,  limit,  and  appoint;  and  in  de- 
^t  of  sndi  gift  and  direction,  limitation,  or  appointment,  as  the  said 
Martha  Edwards  (in  case  she  shotild  survive  the  said  Bryan  Edwards) 
khoutd,  in  manner  therein  mentioned,  appoint;  and,  for  want  of  su^h 
Vol.  XIII.— 17 
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Appointment,  then  on  trust  to  pay,  apply,  and  dispose  thereof  txnto  and 
amongst  all  such  child  or  children,  in  equal  proportions,  if  more  than 
one,  or  if  only  one,  then  the  whole  to  such  one  child,  provided  he,  she, 
or  they  should  then  have  attained,  or  should  live  to  attain,  being  a  son 
or  sons,  respectively  the  age  of  twenty-one  years,  or  being  a  dangfater 
or  daughters  respectively  the  age  of  eighteen  years,  bat  not  otheririse: 
and,  in  the  mean  time,  to  pay  the  interest  and  produce  thereof  for 
the  maintenance  and  education  of  such  child  or  children  respeccively: 
but  in  case  there  should  be  no  child  or  children  living  at  the  death  of 
the  survivor  of  the  said  Bryan  Edwards  and  Martha  bis  wife,  or  there 
being  such,  such  child  or  children  should  not  attain  to  the  age  or  ages  of 
twenty-one  years,  being  a  son  or  sons,  or  eighteen  years,  being  a  daughter 
or  daughters,  then,  on  trust  to  pay  the  said  sums  to  the  executors  or  ad- 
ministrators of  the  said  Bryan  Edwards,  to  and  for  their  own  use,  and 
benefit,  and  to  and  for  no  other  use,  trust,  intent,  or  purpose  whatsoeTer. 

The  will  of  Bryan  Edwards,  which  bore  date  the  6th  of  December 
1799,  and  was  executed  and  attested  in  the  manner  required  by  the  said 
indenture,  after  reciting  the  marriage  settlement,  and  the  power  of  ap- 
pointment which  he  had  under  it,  continued  as  follows,  viz. 

''And,  whereas,  I  have  at  this  time  only  one  son  living,  named 
Zachary  Hume  Edwards,  now  I  do,  by  this  my  will,  by  virtue  and  in 
pursuance  and  exercise  of  the  said  power  contained  in  the  said  settlement, 
and  of  sdl  other  powers  vested  in  me,  give,  and  bequeath,  and  direct,  limit, 
and  appoint  the  said  two  several  sums  of  1000/.  and  4000/.  from  and  after 
the  decease  of  my  said  wife  unto  my  said  son,  Zachary  Hume  Eklvards, 
to  be  paid  to  him  on  the  decease  of  my  said  wife^  if  he  shall  then  have 
attained  the  age  of  twenty-one  years,  and  in  case  my  said  son  die  before 
he  shall  attain  the  said  age  of  twenty-one,  and  after  the  decease  of  mj 
said  wife  as  aforesaid,  I  give  and  bequeath  the  said  two  several  sums  to 
my  brother  Zachary  Bay  ley  Edwards,  his  executors,  admintstrators,  and 
assigns;  and  in  case  my  said  wife  should  survive  my  son,  Zachary^  Hume 
Edwards,  and  also  my  brother,  Zachary  Bayley  Edwards,  then  I  do,  hj 
virtue  of  the  powers  in  me  vested  by  the  said  indenture  of  tDBtmgt 
settlement,  give  and  bequeath  the  two  several  sums  of  1000/.  and  4000/. 
after  the  death  of  my  said  wife,  unto  and  amongst  such  of  the  daughters 
of  my  said  brother,  Zachary  Bayley  Edwards,  as  shall  then  be  living, 
to  be  divided  equally  between  them  share  and  share  alike.'' 

The  brother  died  in  August  1812,  leaving  several  daughters.  The 
son,  Zachary  Hume  Edwards,  attained  the  age  of  twenty-one  years, 
and  died  in  August  1812.  The  widow  died  in  1825,  without  having 
attempted  to  exercise  the  powers  reserved  to  her  in  the  settlement. 
Several  daughters  of  the  brother  were  living  at  the  time  <^the  widow's 
death.  . 

The  bill  was  filed  by  the  representatives  of  the  surviving  trustee;  and. 
the  question  in  the  cause  was,  whether,  at  the  death  of  the  mother,  the 
two  sums  mentioned  became  the  property  of  the  representatives  of  the 
son,  or  vested  in  the  daughters  of  the  brother? 

Mr.  Wray,  for  the  daughters  of  Zachary  Bayley  Edwards. 

Mr.  Boteler  and  Mr.  Rogers,  for  the  other  defendants. 
On  behalf  of  the  daughters,  it  was  submitted  that  there  was  a  elear 
and  express  gift  to  them^  ia  case  the  testator's  wife  survived  both  the 
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«i  ftod  Cbe  broiher;  that  that  event  had  happened^  and  the  plain  efiiBCl 
if  the  words  was  not  to  be  defeated  by  doubtful  conjecture  deduced 
7m  daosee  which  provided  for  a  different  state  of  circumstances. 

Tbe  Mastbb  of  the  Rolls. — Where  the  language  of  an  iflstrument 
J  dear  and  consiatent  throughout,  a  court  is  bound  to  act  upon  the  ex- 
pressed intention,  although  it  noay  not  appear  to  be  the  most  rational  in* 
mioji  If  throughout  this  part  of  the  will^  it  appear  to  be  the  cleat 
lotention  of  the  testator  that  the  interest  should  not  vest  in  the  son, 
aiihoagh  he  attained  twenty-one,  unless  he  also  survived  his  mother, 
'iieo,  however  hard  the  case  may  be,  his  children  can  have  no  claim* 
Bf  tbe  first  gift,  the  son  would  clearly  take  an  absolute  interest, 
aiihoagh  he  neither  attained  twenty-one  nor  survived  his  mother,  the 
pafineDt  ooly  being  postponed  till  he  attained  twenty-one.  It  is  pro- 
bable, however,  that  the  testator  did  not  mean  that  he  should  take  un- 
less he  did  attain  twenty-one,  the  effect  of  the  second  gift  being,  that  if 
he  died  under  twenty-one,  after  the  death  of  his  mother,  the  two  sums 
should  go  over  to  the  testator's  brother;  and  these  two  gifts  taken 
t%etber  import,  that  the  interest  would,  at  all  events,  vest  in  the  son  at 
tveoqr^Mie.  The  last  gift  is  clearly  a  substitution  of  tbe  brother's  daugh- 
ters A^  the  brother,  in  case  neither  of  the  former  gifts  should  take  effect; 
but  having  taken  effect  by  the  son's  attaining  the  age  of  twenty-one, 
^  sttbtitatioa  is  out  of  the  question,  and  the  son's  representative  is  en- 
tuled. 

''Tbe  court  doth  declare,  that  the  defendant,  Thomas  Fitzgerald,  as 
the  personal  representative  of  Zachary  Hume  Edwards,  is  entitled  to 
the  8048/.  58.  lOd.^  bank  3  per  cent,  annuities,  standing  in  the  names  of 
I^l  Clutterbuck  and  Edward  Baker,  and  1S58/.  4^.  7d.  bank  3  per 
oeu.  consolidated  annuities,  standing  in  the  name  of  the  plaintiff,  under 
tbe  beqoesl  oontained  in  the  will  of  Bryan  Edwards." — Reg.  Lib.  1830. 
A.  foL  1727. 

L  C.  Hiin.  19, 22, 1831. — The  defendants,  the  daughters  of  the  testa- 
^rsbcoiher,  Zachary  Bayley  Edwards,  appealed  against  His  Honour's 
deeree. 

Sir.  £.  Sugden  and  Mr.  Wray^  in  support  of  the  appeal. 

It  may  be  conceded  as  a  general  proposition,  that  in  construing  a  set- 
^(oent  or  will,  which  makes  a  provision  for  children  subject  to  a  prior 
^  iatOBSt,  the  court  leans  strongly  in  favour  of  that  construction  by 
^ticb  tbe  diildren  will  take  a  vested  interest  at  twenty-one  or  marriage, 
j^  period  when  they  are  likely  to  require  it,)  whether  they  survive 
'-'e  tenant  for  life  or  not;  Woodcock  v.  The  Duke  of  Dorset,  3  Bro.  C. 
['  569;  Hope  V.  Lord  Clifilen,  6  Ves.  499;  Shenck  v.  Legh,  9  Ves.  300. 
Bat  that  applies  only  to  cases  were  the  words  are  of  equivocal  and 
^obtful  import.  Where  the  language  of  the  instrument  is  clear,  con- 
^^^^t,aQd  unambiguous,  the  principle  has  no  place,  and  the  court  must 
^  give  effect  to  the  plain  meaning  of  the  words,  without  regard  to 
*^  harddiip  which  under  such  a  construction  might  possibly  produce, 
^«r  certain  conceivable  circumstances  and  in  particular  cases:  Win- 
9a ve  V.  Palgrave,  1  P.  Wms.  401;  Howgrave  v,  Cartier,  3  V.  &  B.  79; 
l^yd  V.  Bird,  cited  9  Ves.  305;  Perfect  t;.  Lord  Curzon,  5  Mad.  442. 
^  Uotdikia  v.  Humfrey^  2  Mad.  65,  Sir  Thomas  Piumer  lays  down  the 
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doctrine  of  the  court  upon  this  subject  in  very  distiact  terms;  and  that 
case  afterwards  came  by  appeal  before  Lord  Eldon,  who  aflBrmed  His 
Honour's  decree.  Now  in  order  to  arrive  at  the  true  construction  (o  be 
put  upon  this  bequest,  it  is  necessary  to  consider  the  will  in  conneetioa 
with  the  marriage  settlement.  That  settlement  gave  no  power  to  Bryan 
Edwards  to  appoint,  unless  to  a  child  who  should  survive  both  parents; 
and  the  will,  which  was  manifestly  intended  as  an  exercise  of  the  power, 
and  which  studiously  pursues  the  provisions  of  the  settlement,  is  framed 
with  a  special  regard  to  (hat  circumstance.  No  one  of  the  legatees  is  to 
take  a  single  shilling  until  the  fund,  which  was  the  subject  of  the  settle- 
ment, falls  into  possession.  The  bequest  is,  after  the  decease  of  the 
wife,  to  the  son,  if  he  shall  then  have  attained  twenty*one;  and  in  case  tbe 
son  die  before  he  shall  attain  twenty-one  and  after  the  decease  of  the  wife 
as  aforesaid,  then  the  fund  is  to  go  to  the  testator^s  brother;  and  in  case 
the  wife  survive  the  son  (that  is,  whether  the  son  attain  twenty-one  or 
not,  for  if  he  died  before  the  wife,  that  circumstance  was  immaterial,  as 
he  was  himself  to  take  nothing  in  that  event),  and  also  the  brother,  then 
among  the  daughters  of  the  brother  who  should  be  then  living.  All  the 
three  clauses  are  perfectly  consistent  and  .natural;  and  it  is  impossible  to 
import  into  the  third  clause  containing  the  gift  to  the  brother's  daugh- 
ters, the  condition  that  the  son  should  have  died  under  twenty-ooe, 
contained  in  the  second  clause,  without  doing  a  manifest  violence  to 
the  words,  without,  in  fact,  making  to  that  extent  a  new  will  for  the 
testator. 

Mr.  Boteler  and  Mr.  Girdlestone,  jun.,  in  support  of  the  decree. 

There  is  no  substantial  distinction  between  this  case  and  the  cases 
referred  to  on  the  other  side,  which,  as  it  is  admittied,  have  fuUy  estab- 
lished the  general  rule  of  the  court.  It  is  not  to  presumed  diat  tbe 
testator  could  ever  have  intended,  that  if  his  son  attained  twenty-one  io 
his  mother's  lifetime,  and  died  leaving  issue,  such  issue  were  to  be  ex- 
cluded by  the  children  of  his  brother;  nor  can  any  reason  be  suggested 
why  those  children  should  be  placed  in  a  better  situation  than  tbeii 
father,  who,  although  he  was  a  degree  nearer  in  blood,  and  therefore  a 
more  natural  object  of  the  testator's  bounty,  was  to  take  only  in  the 
event  of  the  son  dying  under  twenty-one.  The  will  is  recited  to  be 
made  in  pursuance  of  the  power  in  the  settlement,  and  of  ail  other 
powers  vested  in  the  testator.  It  was  plainly  intended  to  operate,  and 
it  did  in  fact  operate,  as  a  disposition  of  the  whole  of  the  plaiotifiTs  iote- 
rest  in  the  fund,  in  whatever  character  possessed,  and  from  whatever 
quarter  derived;  and  the  ultimate  limitation  in  the  settlement  haviog 
vested  the  property  in  Edwards,  his  executors,  administrators,  and 
assigns,  so  as  to  make  him  in  effect  the  absolute  owner,  it  would  be 
unreasonable,  for  the  purpose  of  aiding  the  appellants'  constrnctioo,  to 
confine  it  to  that  portion  of  interest  only  as  to  which  the  testator  had  a 
power  of  appointment  given  him  in  express  terms. 


Mr.  Rogers,  for  other  parties. 
Sir  E.  Sugden,  in  reply. 


Feb.  11,  1832.  The  Lord  Chakcblloh.— The  question  in  this  case 
arises  upon  the  construction  of  Mr.  Bryan  Edwards's  will — a  will  made 
in  execution  of  a  certain  power  contained  in  his  marriage  settlement, 


CA^SS  IN  CHANCERY.  186 

[Clottoiboek  9.  JBSiwaidB.— 8  Ras.  Ic  Mylne,  677.] 

ud  of  all  other  po  vers  in  him  vested.  The  settlement  does  not  appear 
very  precisely  to  pursue  what  must  have  been  the  intention  of  the  par- 
ses, aijd  SQch  as  it  is,  the  will  roisrecites  it. 

The  will,  in  the  part  which  raises  the  present  question,  appoints  the 
foDd^afler  the  wife's  death,  to  Zachary  Hume  Edwards,  to  be  paid  to 
limon  her  decease,  if  he  then  shall  have  attained  the  age  of  twenty-one, 
ted  if  he  die  before  twenty-one  and  after  the  wife's  decease,  to  Zachary 
fiayley  Ed  wards,  the  testator's  brother;  and  if  the  wife  survives  Zachary 
Hoioe  Edwards  and  also  Zachary  Bayley  Edwards,  then  to  Zachary 
Biyiey  Edwards^s  daughters,  after  the  wife's  death,  theu  living.  These 
Gioghiers  are  the  present  appellants. 

1^  events  expressly  and  in  terms  provided  for,  then  are, — first,  that 
of  Zachary  Huaie  Edwards  attaining  twenty-one  and  surviving  the 
vile,— aod  secondly,  that  of  bis  dying  under  twenty-one  and  after  the 
wik.  Neither  of  these  events  happened,  as  the  son  died  after  attaining 
tventf-ooe,  but  before  the  wife.  A  third  provision  is  then  made,  which 
may,  though  not  expressly  and  in  terms,  cover  the  event  which  has 
happeoedy  namely,  that  of  the  wife  surviving  both  Zachary  Hume  Ed- 
vanisand  Zachary  Bayley  E^dwards;  for  nothing  is  there  said  of  the 
2$e  at  which  Zachary  Hume  Edwards  is  supposed  to  die,  and  it  may 
i)s  abof e,  as  well  as  under,  twenty-one.  But  I  think  this  inconsistent 
Tiih  the  plain  and  governing  intention  of  the  disposition.  The  event 
aappeoed  literally  as  this  third  provision  contemplated;  the  wife  did 
scrrire  both  the  testator's  brother  and  his  son.  But  1  hold  the  event 
vhieh  happened^  of  the  son's  attaining  twenty-one,  not  to  have  been  in 
'>be  contemplation,  and  not  to  fall  within  the  scope  of  this  third  clause. 

Let  OS  take  the  three  provisions  in  their  order. 

The  fint  appears  to  declare  the  governing  intention  of  the  whole  dis- 
poiitioQ.  [His  lordship  here  read  the  clause.]  The  testator  had  only 
^  power  of  appointing  after  the  wife's  decease;  but  he  also  directs  the 
nimtobepaid  on  her  decease  at  the  legatee's  age  of  twenty-one.  If 
^hisdaose  had  stood  alone,  there  would  have  clearly  been  a  gift  to  the 
"Oiif  he  attained  twenty-one,  but  to  be  paid  upon  the  death  of  the  wife. 
If  the  toadied  under  twenty-one,  and  before  the  wife,  no  provision  is 
Dttde  br  that  event  in  terms;  though  the  case  comes  under  the  third 
daosejDst  as  much  as  if  he  died  after  twenty-one.  But  if  he  attains 
tveotfKHie,  the  wife's  death  is  of  necessity  the  term  of  payment,  she 
^^iog  the  life-interest  in  the  fund.  If  he  died  under  twenty-one  and 
i^f  Ihe  wife,  the  second  clause  provides  for  that  event.  [His  lordship 
^  read  the  second  clause.]  This  second  clause  is  not  at  all  inconsis- 
'^at  with  the  construction  put  upon  the  first.  It  only  provides  for  the 
-^eQtof  Zachary  Hume  Edwards  surviving  the  wife,  but  dying  under 
^^*  Then  the  brother  is  to  take,  because,  by  the  first  clause,  no  interest 
^  to  ?eat  in  the  son  unless  he  attained  twenty-one. 

Then  comes  the  third  clause  in  these  words;— [His  lordship  read  the 
"^  daose.]  The  event  which  has  happened,  of  the  son  reaching 
^^ty^ne  but  predeceasing  the  wife,  falls,  no  doubt,  within  this  clause, 
^i  it  does  not  more  fall  within  it  than  the  event  which  has  not  hap- 
IJ^;  the  event,  namely,  of  the  son  dying  under  twenty-one  and  before 
^  wife.  The  third  clause  then  covers  both  these  events  equally,  both 
^^  aoD  reaching  twenty-one  and  not  reaching  that  age  when  he  pre- 
^^f^^sdi  his  mother.  But  it  appears  plain  that  the  one  and  the  only  one 
3^Buu  to  be  provided  for  is  tfie  latter,  that  of  the  son  predeceasing  his 

17» 
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mother  under  twenty-one.  Construing  the  third  with  the  first  clause  this 
seems  to  be  its  tme  intent.  The  violence  would  certainly  be  great  of 
the  othef  construction,  cutting  out  the  grandchildren  of  the  testator  in 
favour  of  his  nieces,  and  making  the  interest  which  the  son  took  depend 
upon  a  contingency  wholly  immaterial,  namely,  his  surviving  his  mother 
— material  indeed  as  to  the  term  of.  payment,  but  immaterial  as  to  the 
vesting  of  the  estate,  and  to  make  the  nieces  take  an  interest  merely  be- 
cause their  uncle's  wife  had  survived  his  son,  though  their  &ther,  the 
testator's  brother,  was  only  to  take  any  interest  in  case  the  son  died 
under  twenty-one. 

It  was  said  in  the  argument  that  the  Master  of  the  Rolls  had  struck 
out  this  third  clause;  but  I  think  he  must  be  held  only  to  have  so  cod- 
strued  it  that  it  might  be  consistent  with  the  other  clauses,  with  the  pie- 
vailing  intention,  and  with  the  rational  sense  of  the  whole  instrument. 

The  view  therefore  which  I  take  of  the  third  clause  is  this; — admit- 
ting that  it  raises  the  most  considerable  difficulty  in  the  case.  The  evem 
of  Zachary  Hume  Edwards's  death,  under  twenty-one,  and  after  the 
wife,  had  been  provided  for  by  the  second  clause  in  express  terms.  The 
event  of  Zachary  Hume  Edwards  attaining  twenty-one  and  surviving 
the  widow  had  been  provided  for,  in  express  terms,  by  the  first  daose. 
The  death  of  Zachary  Hume  Edwards  before  the  wife  remained  to  be 
provided  for,  and  that  is  done  by  the  third  clause;  but  as  the  secoDd 
brought  in  the  brother  Zachary  Bayley  Edwards,  t>n  the  supposition  of 
his  surviving  the  widow,  so  the  third,  contemplating  the  death  of  the 
brother  before  the  widow,  as  well  as  the  predecease  of  the  son,  brings 
in  the  brother's  daughters;  and  the  question  being,  with  reference  to 
this  third  clause,  whether  it  shall  be  read  in  one  or  other  of  two  ways, 
that  is,  as  providing  for  the  son's  predecease,  whether  undor  or  above 
twenty-one,  or  as  providing  only  for  his  predecease  under  twenty-one; 
I  read  it,  according  to  the  general  intention,  in  the  tatter  way,  thus,  ^io 
case  my  wife  survives  my  son  under  twenty-one,  and  also  my  brothtf, 
then  to  my  nieces." 

If,  indeed,  the  cases  were  so  strong  as  to  make  it  impossible  to  give 
the  words  this  construction,  there  would  be  an  end  of  the  question,  and 
the  violence  must  be  done  to  which  I  have  adverted.  But  they  are  not 
so.  In  Hotchkin  t^.  Humfrey,  2  Mad.  65,  the  bequest  was,  in  case  there 
should  be  no  such  daughter  or  son  that  should  live  to  receive  the  same, 
then  the  term  to  be  utterly  void.  There  it  was  held  that  the  fund  was 
contingent,  and  that  the  shares  out  of  it  could  not  be  vested,  because, 
until  the  surviving  parent's  death,  it  was  impossible  to  tell  whether  the 
fund  would  exist  by  the  term  being  raised.  The  Vice-Chancellor  said, 
*<the  clear  intent  must  govern,  and  in  this  case  the  clear  intent  is,  that 
the  surviving  children  shall  take." 

In  Wingrave  v.  Palgrave,  1  P.  Wms.  401,  which  is  always  cited  on 
questions  of  this  kind,  somewhat  of  the  same  view  was  taken.  Lord 
Cowper  reconciled  the  construction  to  a  rational  and  probable  inteniioa 
in  favour  of  the  heir  of  the  family,  though  the  son  of  an  after-taken 
wife,  relying  besides  on  the  plain  and  invincible  sense  of  the  wards- 
words,  to  use  Lord  Thurlow's  expression, "  not  to  be  got  over." 

In  Shenck  v,  Legh,  9  Yes.  300,  though  the  Master  of  the  Rolls  ex- 
pressed a  leaning,  perhaps  a  strong  leaning,  as  to  the  construction  of  the 
gift  over,  yet  he  had  no  occasion  to  decide  on  that  point;  but  the  words 
there  may  be  considered  more  hard  to  get  over  than  the  third  clause 
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Isre.  St  William  Grant  said,  if  there  had  been  anything  equivocal  in 
ibeiD)  be  voold  have  construed  them  so  as  to  vest  the  portions  at  twenty- 
oee  Of  marriage;  and  the  rest  of  the  case  is  favourable  to  the  general 
viev  npon  which  this  question  would  seem  to  have  been  determined 
bek)v;a8are  also  Lord  Eldon's  remarks  in  Hope  v.  ClifdeUyG  Yes.  499. 

Id  the  observations  of  Sur  William  Grant  in  Howgrave  v.  Cartier,  3 
Vei  &  B.  79y  I  see  nothing  repugnant  to  the  course  here  taken  by  His 
Honour.  On  the  contrary  they  rafher  favour  it.  There,  as  in  the  pre- 
itnt case,  there  was  a  clause  which,  as  the  Master  of  the  Rolls  said, 
taken  bj  itself  and  literally,  would  confine  the  provision  to  children  snr- 
Tiringboth  parents;  and  in  order  to  get  rid  of  the  effect  of  this  clause, 
sadoonscrae  it  in  the  way  most  rational,  His  Honour  rejected  the  word 
»sadi"  aod  read  it  as  if  it  had  been  <<  any  child."  As  in  Powis  v.  Bur- 
ien,  9  Ves.  428,  the  court  got  rid  of  the  word  <<  leave"  and  turned  it 
icto^hafe."  The  general  observation  to  which  no  doubt  His  Honour 
refened,  is  that  '<  if  the  settlement  clearly  and  unequivocally  makes  the 
n{htdq)eDd  upon  the  child  surviving  both  or  either  parent,  the  court 
has  00  authority  to  control  that  disposition.  If  the  settlement  is  incor- 
iccilfiDd  ambiguously  expressed,  if  it  contains  conflicting  and  contra- 
diciii^claosesi  so  as  to  leave  in  a  degree  uncertain  the  period  at  which, 
or  the  contingency  at  which  the  shares  are  to  vest,  the  court  leans 
sooDgly  towards  the  construction  which  gives  a  vested  interest  at  the 
(•enod  when  it  is  most  needed."* 

Upon  these  grounds  I  affirm  the  judgment,  without  costs.  See  Bright 
rRove,  3  Mvlne  &  Keen,  316,  (9  Cond.  Cha.  Rep.  54;)  Tucker  v. 
Harris,  5  Sim.  538,  (7  Cond.  Cha.  Rep.  526.) 


Ex  parte  Inge,  In  the  Matter  of  Catharine  Hall. 

S  Bub.  4r  Mylnt^  590. 

A  PERSON  who  endows  a  close  fellowship  in  a  college  comprising 
otberieQowships  of  an  older  foundation,  will  be  presumed  to  be  gener- 
al/ycoDosant  of  the  statutes  and  rules  of  the  college,  and  to  mean  that 
Us  feliow  shall  be  subject  to  the  same  provisions  with  respect  to  election 
acd  admission  as  the  other  fellows,  except  in  so  far  as  those  provisions 
^re  controlled  by  the  express  terms  of  the  endowment. 

^re,  therefore,  out  of  several  candidates  for  a  close  fellowship,  only 
ooe  fulfilled  all  the  conditions  required  by  the  endowment,  that  circum- 
^Qoe  was  held  not  to  exempt  him  from  the  necessity  of  undergoing  the 
0^1  college  examination,  to  prove  his  fitness  for  the  fellowship.  But 
(be  standa^  of  merit  set  up  on  the  examination  of  such  a  candidate, 
^ould  be  not  relative,  but  positive;  merely  ascertaining  that  he  is  duly 
<|QaIified,  and  having  no  regard  to  the  comparative  qualifications  of  his 
<^petitor8.^une  8,  July  25,  1831. 
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Ex  parte in  the  Matter  of  St.  John's  College,  Cam- 
bridge. 

2  JRfM.  ^  JHyMf 9  603. 

UNDER  a  deed  of  endowment^  directing  that  the  master  and  feilovs 
of  a  college  shall  elect  into  the  fellowship  thereby  created  and  annexed 
to  the  college  a  native  of  a  particular  town,  <<  if  any  such  shall  be  found 
able  within  the  University,"  the  master  and  fellows  may  ezamioe  a 
candidate  for  such  fellowship,  who  is  duly  qualified  by  birth,  with  a 
view  to  ascertain  that  he  is  **  able;"  and,  if  he  is  not  found  ^  able,"  may 
elect  another  candidate,  who,  without  the  qualification  of  birtb^  possesses 
the  requisite  "  ability."— 1831. 


Pearson  i;.  Cardon. 

9  Ru8.  §r  Myhne^  606. 

Where  goods  in  the  hands  of  a  bailee  have  been  aabseqaently  so  treated  and  deih 
with  by  the  bailor  as  to  constitute  or  acknowledge  an  apparent  title  to  them  in  cvo 
distinct  parties,  the  rale  which  prevents  an  agent  from  filing  a  biU  of  interpleader 
against  his  principal  does  not  apply. 

Aug.  11, 16, 1831. 

THIS  was  an  appeal  brought  by  Fermin  de  Tastef,  one  of  the  de- 
fendants in  an  interpleading  suit,  against  a  decree  of  His  Honour  the 
Vice-Chancellor.  The  case,  upon  the  hearing  in  the  court  below,  is  re- 
ported in  the  4th  volume  of  Mr.  Simons's  Reports,  p.  218. 

Sir  E.  Sugden  and  Mr.  Eoe,  for  the  appeal. 

The  Solicitor-General  (Sir  W.  Home)  and  Mr.  Jacob,  contra. 

The  counsel  for  the  appellant  replied  strongly  on  a  recent  decision  of 
Sir  John  Leach,  at  the  Rolls,  in  a  case  of  Cooper  v.  De  Tastet,  1  TamL 
177,  (5  Cond.  Cha.  Rep.  345,)  from  which  they  submitted  that  the  case 
under  appeal  could  not  be  distinguished. 

On  the  other  side,  Clarke  v,  Byne,  13  Ve&  383,  and  The  Kast  India 
Company  v.  Edwards,  18  Yes.  376,  were. referred  to. 

The  material  facts  of  the  case,  and  the  principal  arguments  urged  in 
support  of  the  appeal,  are  stated  and  considered  in  the  judgment. 

•Aug,  15.  The  Lord  Chance LLOB.-^This  was  a  question  arising  upon 
a  bill  of  interpleader.  The  plaintiflfs  Messrs.  Pearson  and  Co.  were  ware- 
housemen in  London,  who,  in  the  months  of  April  and  May  1818,  re- 
ceived from  Bize,  Bordenave  and  Co.  38  bags  of  wool,  which  bags  were 
to  await  the  directions  of  the  bailors,  and  the  bailees  were  to  have  their 


CASES  IN  CHANCERY.  189 

[PMnon  «•  CardoD.£~8  Rw.  &  Mylne,  606.] 

2nl  warehoomng  charges  allowed.  On  the  3d  of  July  1819,  a  letter 
r-m  Bize,  Bordenave  and  Co.  was  received  by  the  plaintiffs,  who  were 
^k\>y  directed  to  transfer  94  bags  of  wool,  including  the  SS  bags  in 
:ie$tiofi,  and  to  hold  them  at  the  disposal  of  Fermin  de  Tastet.  But 
i^re  was  a  very  important  reservation  contained  in  that  order, — and 
j2  is  one  of  the  circuniistances  on  which  mainly  my  opinion  turns, — a 
Mtise  reserving  to  themselves  (Bize,  Bordenave  and  Co.)  the  privilege 
'!  drawing  samples  from  the  wools  in  those  bags.  The  parties  filing 
'«  bill  of  interpleader  accordingly  transferred  the  bags  of  wool  in  ques- 
u-fiinto  the  name  of  De  Tastet,  in  their  books;  and  they  continued  so 
0  hold  them  for  De  Tastet  after  that  time,  under  the  authority,  however^ 
K  B.ze,  Bordenave  and  Co.,  and  subject  to  the  reservation  which  gave 
'£  ine  latter  the  right  of  drawing  samples. 

On  the  29th  of  August  1819,  Mr.  Roehm,  who  was  agent  for  the  de- 
jendaot  Cardon,  delivered  a  letter  to  the  plaintiffs,  demanding  the  38 
bags,  and  stating  that  they  did  not  belong  to  De  Tastet,  but  to  him, 
CatdoQ.  This  letter  would  have  signified  nothing,  had  it  not  been  ac- 
comptmed  by  another  from  Bize,  Bordenave  and  Co.,  in  which  they 
said  ihef  concurred  in  the  application,  and  requested  the  plaintiffs  to  act 
aoeoRfiog  to  that  letter,  and  offered  to  indemnify  them  for  so  doing.  No 
meotioo  was  there  made  of  any  other  or  ulterior  right,  but  they  com- 
p:e:e!7  excluded  the  right  of  De  Tastet — ^as  completely  as  by  the  letter 
of  the  3d  of  July  they  luid  conferred  it  on  him.  The  ground  upon  which 
Cinkm  claimed,  was  by  a  title  paramount  to  theirs.  He  stated  that  the 
pais  were  his  property,  and  that  Bize,  Bordenave  and  Co.  had  no  right 
vhiiefer  to  make  them  over  to  De  Tastet  The  firm  of  Bize,  Bordenave 
aoj  Ca  may  not  very  inaccurately  be  said  to  be  only  another  name  for 
FemuQ  da  Tastet;  for  Bordenave  was  the  nephew  of  De  Tastet,  and 
De  Tastet  was  a  partner  in  that  house,  interfering  in  the  concerns  of  the 
^nn  in  the  months  of  April  and  May  1818,  when  the  deposit  was  first 
Bade,  and  also  in  the  month  of  July  1819,  when  the  order  to  hold  for 
Mi  use  was  sent.  On  the  S5th  of  August  1819,  between  the  date  of  the 
&7^  and  second  orders,  De  Tastet  quarrelled  with  his  nephew  and  wrote 
tam  a  letter,  stating  that  the  partnership  between  them  was  determined. 
He  therefore  considered  himself  (whether  his  nephew  did  so  or  not,  we 
are  Dot  informed,)  as  having  ceased  to  be  a  partner  from  that  day;  and 
(oar  dajs  afterwards,  and  without  the  pretence  of  any  notice  of  the  dis- 
.^olurioQ  of  partnership  to  the  bailees,  comes  the  second  order  from  Bize, 
BofdeDave  and  Co.,  which  to  all  outward  appearance,  and  for  aught 
'J^au  the  plaintifis  could  conjecture,  was  to  all  intents  and  purposes  an  order 
bm  the  tame  party  from  whom  they  had  received  the  previous  order. 

^och  then  are  the  facts  of  the  case,  with  this  addition,  that  we  have 
'icridenee  the  circumstance  out  of  which  first  arose  the  title  of  the  de- 
^odaDt  De  Tastet;  that  is  to  say,  that  he  had  a  claim  for  advances  to 
"^s  hoQse  and  for  profits,  and  that  to  cover  the  amount  of  that  claim  the 
tnosfer  was  made,  he  probably  threatening  his  nephew  with  the  con- 
Kqneoces  of  his  refusal. 

f^pon  Boch  a  state  of  facts,  can  I  hold  this  to  be  a  common  case  of  a 
^tn  by  an  agent  against  his  principal,  and  of  another  party  claiming 
^  another  title,  foreign  to  the  title  of  the  principal?  That  an  agent 
'S^oold  have  the  power  of  filing  a  bill  of  interpleader  when  his  principal 
<^iul8  the  re<delivery  of  goods  bailed  with  htm,  appeared  to  me  so 
JQoastioQs  ft  proposition,  and  to  involve  such  frightful  consequences  in 
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mercantile  transaction^  that  I  could  not  suppose  it  was  meant  to  contend 
for  any  such  doctrine.  For  in  fad  it  amounts  to  this,  that  an  agent  may 
at  any  moment  treat  his  principal  to  a  chancery  suit;  and  I  was  there* 
fore  relieved  to  find  that  the  plaintiffs'  counsel  went  entirely  on  the  pecu- 
liarity of  this  case. 

And  now,  entirely  adopting  the  doctrine  of  that  case  before  the 
Master  of  the  Rolls,  Cooper  v.  De  Tastet,  1  Taml  177,  (5  Good.  Cha. 
Rep.  345),  though  the  report  must  either  be  incorrect,  or  that  learned 
judge  has  not  in  his  judgment  expressed  himself  with  his  usual  very 
remarkable  accuracy, — for  doubtless  he  there  meant  to  point  to  the  ds- 
tinction  between  a  party  who  was  and  a  party  who  was  not  agent,  to 
the  distinction  between  an  agent  and  a  mere  stakeholder,  and  not  to  the 
distinction  between  a  public  and  a  private  agent, — I  have  no  hesitatioQ 
in  stating  it  to  be  clear  law  that  an  agent  cannot,  quti  agent,  if  there  be 
.  nothing  to  distinguish  his  situation  from.the  common  case,  have  a  bill  of 
interpleader  against  his  principal. 

But  can  I  here  hold  Pearson  and  Co.  to  have  been  the  mere  agents  of 
Fermin  de  Tastet  only?  Certainly  they  were  not  so  at  first  But  it  may 
be  said  they  became  so  afterwards,  upon  receipt  of  the  letter  from  Bue, 
Bordenave  and  Co.  I  must  then  look  to  the  terms  of  the  letter  consti- 
tuting the  agency,  for  that  is  their  title-deed  as  agents,  and  it  ia  abo  tbe 
title-deed  of  De  Tastet. 

If  that  letter  had  contained  no  clause  reserving  to  Bize,  Bordenave 
and  Co.  the  right  to  draw  saipples,  the  case  would  have  been  materially 
different.  But  what  can  be  less  like  a  departing  with  the  whole  pro- 
perty^ or  tend  more  to  keep  it  in  a  kind  of  suspense,  than  the  pover 
retained  of  drawing  samples?  What  is  meant  by  drawing  samples? 
It  means,  with  a  view  to  sale.  For  what  purpose  is  it  retained?  Jo 
order  to  deal  and  contract — that  the  party  may  be  able  to  show  the 

S>ods  to  intending  purchasers  in  the  market.  The  order  of  Bis^ 
ordenave  and  Co.  does  not  say,  '<  we  are  to  have  Ae  power  of 
drawing  samples  with  the  authority  of  our  partner  De  Tastet''  It 
was  quite  unnecessary  to  say  so;  for  if  J)e  Tastet  was  to  have  such 
a  power,  he  could  of  course  exercise  it,  seeing  he  was  the  owner 
of  the  wool  as  well  as  a  member  of  the  firm.  The  addition  wodM 
have  been  required  if  the  intention  was  to  give  to  De  Tastet  the  entire 
and  exclusive  property  in  the  wool.  In  that  case  the  reservation  woaU 
have  been,  <' provided  we  have  the  authority  of  De  Tastet''  The 
bailee  could  no  more  have  refused  to  allow  the  drawing  of  samples^ 
than  De  Tastet  could  have  refused  the  payment  of  a  bill  of  exchange 
drawn  by  the  firm  of  which  he  was  a  partner.  Can  I  therefore  say, 
that  this  was  such  an  out  and  out  departing  with  the  property,  and  de- 
livery of  it  to  De  Tastet,  or  that  it  was  such  an  order  to  a  bailee  to  hold 
to  the  use  of  De  Tastet  exclusively,  as  vested  in  the  latter  the  absolute 
property  in  the  goods? 

I  greatly  doubt  whether  it  was  such  a  delivery  as  would  have  deprired 
Bize,  Bordenave  and  Co.  of  the  right  of  stoppage  in  transitu  for  the 
unpaid  price;  or  whether,  supposing  De  Tastet  not  to  have  been  a 
partner  in  that  house,  and  a  question  to  have  arisen  between  Bize,  Bor- 
denave and  Co.,  as  sellers,  and  the  bailee  asserting  the  title  of  De  Tastet, 
on  the  authority  of  the  letter,  this  would  have  determined  the  transitui; 
the  inquiry  there  always  being, — have  the  goods  reached  their  journey's 
end?  and  that  they  have  not  done^  unless  they  are  entirely  vested  in  ti» 
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kiee.  Bttt  here  a  power  remained  in  the  bailor.  The  clause  qualify- 
*t  De  Tastet's  control  oyer  the  goods,  and  inconsistent  with  his  pos- 
5asiDg  ao  absolute  right  of  property  in  them,  is  a  very  remarkable 
imiinstaiiee.  Into  this,  however,  it  is  needless  to  enter.  It  is  sufficient 
fosay  that  this  pecnliarity  exists.  There  is  besides  another  peculiarity. 
Here  is  first  a  joint  delivery  by  the  bailors,  Bize,  Bordenave  and  Co., 
ttatis,by  Bordenave  and  De  Tastet  together;  and  then  the  latter  ceases 
ID  be  a  fwrtoer,  and  Bordenave  alone,  but  using  the  name  of  the  firm, 
couDtennands  the  former  order,  and  desires  the  goods  to  be  delivered  to 
ihe  defendant  Cardon.  Now  this  is  precisely  the  case  in  which  the  para* 
D3!intdaim  of  Cardon,  and  the  mesne  claim  of  De  Tastet  coming  into 
co!Dpetition,  a  fit  case  for  a  bill  of  interpleader  is  raised. 

his  quite  clear,  that  to  a  party  in  the  situation  of  agent,  having  no 
daiio  against  his  principal,  no  bill  of  interpleader  will  lie,  if  there  be 
3otbiog  to  qualify  the  agency,  and  no  privity  between  the  principal  and 
t^ie  other  party  claiming,  so  as  to  make  them  in  a  manner  joint  bailors. 
Obsene  the  disagreeable  situation  of  the  bailee,  for  whose  benefit  &nd 
proiectioD  the  remedy  of  interpleader  lies.  Observe  the  hard  situation 
of  tte  plaintiffs,  Pearson  and  Co.  They  knew  nothing  of  the  change  of 
pntnership.  But  a  letter  comes  to  them  in  July  1819,  telling  them  to 
i»U  the  goods  to  the  order  of  De  Tastet;  and  then  comes  another  letter 
from  the  same  party,  telling  them  to  deliver  the  same  goods  to  Cardon. 
What  conld  the  plaintiffs  know  as  to  the  relative  situation  of  the  parties? 
Sm  constat  they  knew  that  De  Tastet  was  a  partner  in  July.  But  they 
eitiier  knew  that  fact  or  they  did  not.  If  they  did  not,  here  is  a  house 
Ykich  orders  them  in  July  to  deliver  the  goods  to  De  Tastet;  and  the  same 
iuQsein  August  orders  them  to  deliver  the  goods  to  Cardon,  that  is,  it 
coaotemmnds  its  own  order.  If  they  did  knew  that  De  Tastet  was 
^  partner  in  July,  how  did  they  know  that  De  Tastet  had  ceased  to  be 
1  partner  before  the  countermand  was  given?  There  is  no  evidence  to 
^v,  nor  is  it  pretended,  that  the  plaintiffs  had  any  such  knowledge. 

Whh  respect  to  the  case  of  agency,  the  common-law  pleadings  shed 
?«at  light  on  this  subject.  There  has  succeeded  to  interpleader  at  law, 
a  modi  more  convenient  mode  of  dealing  with  such  questions,  and  one 
vhkfa  I  heartily  regret  has  not  been  resorted  to,  and  must  blame  the 
P^&iotiftibr  not  adopting,  in  this  instance,  as  it  might  have  saved  much 
expemeand  delay.  When  a  wharfinger  receives  goods  from  A.,  and 
(TO  eooflicting  claims  are  made  upon  those  goods,  he  says  to  the  claim- 
^  vhoae  title  he  considers  to  be  the  best,  ^  Take  the  goods,  but  give 
G»  ao  indemnity,  and  then  let  the  other  party  bring  his  action  against 
^;  but  1  won't  give  them  up,  unless  you  indemnify  me  against  the 
cdQseqnenoes.'^  That  offer  has  now  become  almost  a  matter  of  course; 
^  thoogh  the  wharfinger  lends  his  name  to  the  action,  the  real  de- 
Muit  is  the  person  who  has  given  the  indemnity.  This  anangeraent 
Noces  the  whole  effect  of  interpleader  at  law  or  in  equity,  and  the 
'^  is  tried  once  for  all;  and  although  the  nominal  parties  are  the 
^jee  and  one  of  the  claimants,  the  real  parties  are  the  two  conflicting 
^^nts  of  the  goods;  one  of  them  using  the  name  of  the  person  with 
^ni  the  goods  have  been  bailed. 

'Hiat  coarse  has  put  an  end  to  interpleader  at  law,  and  what  now  re- 
iB^  is  only  to  be  found  in  this  court.  But  in  looking  at  the  rules  of 
^rpleader  at  law,  you  discover  the  principles  that  govern  this  court; 
^Qie  I  hold  it  to  be  snrietly  a  concurrent  jurisdiction^  and  that  you  can 
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have  no  interpleader  here,  if  upon  principle  you  could  not  have  it  ailaw. 
It  is  manifest  that  if  two  partners  deliver  goods,  and  then  quarrel  and 
claim  the  goods  separately,  the  holder  of  those  goods  must  have  his  re- 
medy. The  very  case  is  provided  for  by  the  rules  of  pleading  in  bailment 

I  have  already  stated  the  principle  to  be  clear  against  an  agent,  as 
such,  having  a  bill  of  interpleader.  The  circumstances  of  the  present 
case,  however,  appear  to  me  to  take  it  entirely  out  of  the  general  rale; 
and  regard  being  had  to  the  reservation  of  the  right  to  draw  samples,  to 
the  circumstance  of  De  Tastet  having  been  one  of  the  firm,  to  hisceanog 
to  be  a  partner  only  four  days  before  the  countermand  was  given,  asd 
that  unknown  to  the  plaintiffs,  to  the  fact  that  Cardon's  paramomit 
title  had  been  sanctioned  by  what  was,  to  all  appearance,  the  same  firm, 
but  principally  to  the  reservation  of  the  power  of  taking  samples,— I 
cannot  consider  this  to  be  the  case  of  a  mere  agent  bringing  interpleader 
against  his  principal,  or  of  a  warehouseman  against  a  merchant  ein- 
ploying  his  warehouse. 

The  decree  must  therefore  be  affirmed,  and  with  costs.  My  judg- 
ment proceeds  entirely  on  the  specialties  of  the  case;  and  I  have  ool? 
entered  into  the  general  principle,  on  account  of  the  case  referred  to^  of 
Cooper  V.  De  Tastet,  not  knowing  the  grounds  upon  which  that  case 
was  decided  by  His  Honour.  See  Crawshay  v.  Thornton,  2  Myloe  k 
Craigi  1. 
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2  Ru9,  4r  Mylne^  614. 

Where  a  person  agrees  to  give  up  his  claim  to  property,  in  favour  of  another,  sodi  n- 
nonciaUon  will  not  be  sapported,  if  at  the  time  of  making  it,  he  was  ignoruit  of  Ui 
legal  rights,  and  of  the  valae  of  the  property  renoanced;  especially  if  the  paitf  with 
whom  he  dealt  possessed  and  kept  back  from  him  better  information  on  the  sobjtci 

A  sentence  of  divorce  pronoanced  by  a  foreign  coart  cannot  defeat  the  rights  aeqoiiW 
by  parties  under  a  marriage  solemnised  in  England. 

AprU  18,  May  9, 1831. 

This  was  a  suit  instituted  by  the  personal  representative  of  Robert 
Tuite,  deceased,  against  the  personal  representatire  of  his  wife,  also 
deceased,  for  the  purpose  of  recovering  the  arrears  of  an  annuity,  to' 
which,  upon  the  death  of  the  wife,  and  in  default  of  her  appointmeot, 
Mr.  Tuite,  as  administrator  of  his  wife,  had  become  entitled,  by  virtue 
of  a  settlement  executed  on  their  marriage.  Mrs.  Tuite  died  in  the 
month  of  February  1807:  her  husband  took  out  administration  to  bar 
estate  and  effects;  and  in  the  month  of  December  1811,  he  died. 

The  defence  set  up  was,  that  Mr.  Tuite,  soon  after  the  death  of  his 
wife,  had  agreed  to  give  up,  and  had  actually  renounced,  all  claims  that 
might  accrue  to  him  under  the  settlement,  or  in  his  marital  character, 
for  the  benefit  of  the  family  of  his  wife,  from  whom  the  settled  property 
had  been  derived. 

At  the  bearing  of  the  cause,  two  questions  were  prineipallf  «goed; 
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H.  whether  the  dealings  and  correspondence  between  Mr.  Tuite  and 
Ttfe's  relations,  in  the  years  1807  and  1808,  were  of  such  a  nature 

:  10  amonnt  to  an  absolute  renunciation  of  all  his  interest  in  their 
:r;  and,  secondly,  if  they  were,  whether  that  renunciation  was 
e  at  a  time  when  Mr.  Tuite  was  fully  apprised  of  the  extent  of  his 

'i\\  rights,  as  the  surviving  husband  and  the  administrator  of  his  wife, 

.  i  of  the  amount  and  value  of  her  property. 
At  (he  hearing  of  the  cause  on  the  12th  of  December  1831,  before  Sir 

.  n  Leach,  then  Vice  Chancellor,  His  Honour  referred  it  to  the  Master 
.  qnire  and  state  to  the  court,  whether  Robert  Tuite  died  in  the  in- 

- :  oQ  of  renouncing  all  interest  in  his  wife's  property  in  favour  of  her 

:.ii>v,  and  whether  before  his  death  he  was  apprised  of  the  circum- 
.  :es  which  belonged  to  that  property,  and  of  the  amount  of  the 

..n  made  in  respect  of  the  annuity. 
The  plaintiff  appealed  against  that  decree.    The  petition  of  appeal 

*"J  originally  argued  before  Lord  Eldon;  but  his  lordship  having  re- 
red  the  Great  Seal  before  disposing  of  the  case,  it  now  came  on  to 

UrebonL 

$:/  E.  Sugden  and  Mr.  R.  P.  Roupell,  for  the  plaintiff. 

Mr.  Treslove  and  Mr.  Stuart,  for  the  defendant. 

Theargnment  consisted  entirely  of  a  commentary  upon,  the  facts  of 
':» case,  and  upon  the  language  of  the  correspondence  which  passed 
>>Teea  Mr.  Tuite  and  Mrs.  Delattre,  (a  sister  of  his  deceased  wife,) 
:>l:  their  respective  solicitors.  The  peculiar  circumstances  of  the  case, 
::>!  the  ^ect  of  the  letters,  so  far  as  they  are  material  to  the  point  with 
rti^reoee  to  which  the  case  is  here  reported,  are  stated  in  the  Lord 
.:iocellor's  judgment. 

3%  9.    The  LoBD  Chancbllob. — This  was  a  case  of  considerable 

^nlty,  long  pending  in  this  court,  and  much  considered,  by  Lord 
t.  loo,  who  went  out  of  office  before  he  finally  decided  it  on  the  appeal. 
T..eobier?ations  and  notes  of  that  learned  judge  upon  the  case,  with 
vhidb  Doles  I  have  been  furnished,  diow  the  great  attention  he  gave  to 
L^« and  te difficulty  under  which  he  laboured  with  respect  to  the  facta$ 
and  iaeotiaequeiice  of  those  difficulties,  it  has  received  the  greatest  at- 
tenrion  from  me,  and  I  have  delayed  pronouncing  an  opinion  until  I 
^sM  look  folly  into  Che  matter. 

The  case  waa  this:^ — A  person  of  the  name  of  Tuite  contracted  a  mar- 
~3fe  in  this  country  with  an  Englishwoman;  the  marriage  being  solem- 
*  :ed  in  England,  but  he  being  himself  a  Dane  by  birth,  fortune,  and 

'Siicile.  He  afterwards  removed  his  wife  from  this  country,  the  loeu% 
•'"traeiis^  (with  which  he  appears  to  have  had  no  further  connection) 

the  dominions  of  the  king  of  Denmark,  where  his  subsequent  domi- 
-  £  amtinoed  to  be;  and  in  that  kingdom  the  marriage  was  dissolved  by 
^^^  id  Danish  divorce,  as  far  as  such  a  divorce  could  dissolve  it;  but 
y.:ch,  I  may  observe  in  passing,  by  the  law  of  this  land  could  have  no 

:?rition,  as  was  fully  established  by  the  opinion  of  the  twelve  judges, 
''^o  solemnly  decided,  after  argument,  that  no  proceedings  in  a  foreign 
(^:irt  eoald  operate  to  dissolve  or  affect  a  marriage  celebrated  in  England. 

Dnriog  the  lifetime  of  Mrs.  Tuite,  and  subsequently  to  the  divorce^ 
tenain  arrears  of  an  annuity  which  she  enjoyed  under  the  marriage 
V  9U  XIIL— 18 
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settlement,  accrued,  or  were  said  to  have  accrned,  amoanting  atlier 
death  to  the  sum  of  7000/.  Prior  to  (hat  event,  a  litigation  in  this  cnnrt 
had  been  commenced,  to  which  the  claim  to  these  arrears  was  iDcideot 
Afier  the  decease  of  both  husband  and  wife,  the  result  of  the  suit  was. 
to  put  the  party  representing  her  in  possession  of  those  arrears,  and  two 
sums  were  actually  recovered  and  paid  to  them,  amounting  in  the 
whole  to  3631/.;  and  the  whole  of  the  question  in  this  cause  arises, 
with  respect  to  those  sums,  it  being  a  conflict  between  the  respective 
personal  representatives  of  Mr.  and  Mrs.  Tuite,  upon  the  eflfect  of  a 
correspondence  between  Mr.  Tuite  and  Mrs.  Delattre,  the  sister  jofMoL 
Tuite,  and  her  legal  adviser,  Mr.  Pinegar. 

Upon  that  correspondence  the  whole  question  in  dispute  appears  td 
turn.  On  the  death  of  Mrs.  Tuite,  letters  are  written  by  Mrs.  Delattre 
representing  her  to  have  died  in  very  poor  circumstances;  so  much  so 
that  her  debts  were  said  to  amount  to  more  than  all  the  little  property 
she  left  conld  satisfy,  even  including  her  wearing  apparel.  Mr.  Tuite,  in 
reply,  writes  two  letters  to  Mrs.  Delattre,  and  in  answer  to  her  applica- 
tion to  that  effect,  he  at  first  refuses  to  execute  a  power  of  attorney  to 
receive  any  funds  that  may  become  due,  denying  his  right,  because  he 
insists  it  was  a  good  divorce,  (nor  indeed  had  it  been  decided  till  Lol- 
ley's  case  in  181)^13,  that  a  foreign  divorce  was  of  no  eflect  as  regarcb 
an  English  marriage);  and  he  afterwards  says,  *^  If  such  a  power  is 
required,  I  would  not  have  anything;  her  family  is  most  heartily  wri- 
come;"  and  his  language  in  another  letter  is — **  I  claim  nothing,  I  vonld 
accept  of  nothing;  nevertheless,  in  case  it  may  by  the  form  of  your  lav 
be  requisite,  I  give  Messrs.  S.  and  L.  a  power  to  act  for  me."  How 
entirely  he  relied  upon  the  marriage  as  being  in  other  respects  at  an 
end,  is  manifest  from  the  fact,  that  besides  giving  up  the  claim  to  the 
property  of  the  deceased  lady,  he  calls  her  by  the  name  of  Mrs.  Tre- 
fnsis,  which  was  the  name  she  bore  before  she  became  his  wife. 

It  must,  therefore,  at  least  be  admitted,  that  in  giving  this,  whidi  b 
called  his  renunciation,  the  husband  laboured  under  two  eapitai  errors, 
one  of  law,  the  other  of  fact;  the  one  not  superinduced  by  any  suppres- 
sion of  circumstances  on  the  part  of  Mrs.  Delattre  and  her  agenl; 
whereas  the  other  may  be  said  to  have  arisen  from  their  not  dtsdosing 
facts,  which  there  is  every  reason  to  believe  they  must  have  known;  the 
latter  an  error  which  if  they  did  not  create,  they  had  at  least,  to  a  cer- 
tain degree,  a  share  in  maintaining. 

When  I  state  that  the  first  of  these  was  a  great  error  in  point  of  law, 
it  is  of  the  highest  moment  that  no  doubt  should  exist  on  a  matter  of 
such  paramount  importance.  I  find  from  the  note  of  what  fell  frofn 
Lord  Eldon  on  the  present  appeal,  that  his  lordship  laboured  under 
considerable  misapprehension  as  to  the  facts  in  LoUey's  case;  he  is 
represented  as  saying  he  will  not  admit  that  it  is  the  settled  law,  and 
that  therefore  he  will  not  decide,  whether  the  marriage  was  or  not  pre- 
maturely determined  by  the  Danish  divorce.  His  words  are,  <<I  will 
not  without  other  assistance  take  upon  myself  to  do  so." 

Now,  if  it  has  not  validly  and  by  the  highest  authorities  in  Westmio- 
ster  Hall  been  holden,  that  a  foreign  divorce  cannot  dissolve  an  English 
marriage,  then  nothing  whatever  has  been  established.  For  what  was 
Lolley's  case?  See  Russ.  and  Ry.  C.  G.  237,  and  2  CI.  &  Fin.  567,  n. 
It  was  a  case  the  strongest  possible  in  favour  of  the  doctrine  contended 
for.    It  was  not  a  question  of  civil  right,  bat  of  felony.    Loliey  had 
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vj  fidt^  and  in  a  confident  belief,  founded  on  the  authority  of  the 
vrcli  lavyers,  that  the  Scotch  divorce  had  cfiectually  dissolved  hia 

>r  English  piarriage,  intermarried  in  England,  living  his  first  wife. 
!b  was  tried  at  Lancaster  for  bigamy,  and  found  guiiiy;  but  the  point 

s  reserved,  and  was  afterwards  argued  before  all  the  most  learned 

ics  of  the  day,  who  after  hearing  the  case  fully  and  thoroughly  di»- 
^xrd,  first  at  Westminster  Hall,  and  then  at  Serjeant's  Inn,  gave  a 
»r  and  ODanimous  opinion,  that  no  divorce  or  proceeding  in  the 
.  wre  of  divorce  in  any  foreign  country,  Scotland  included,  could  dis* 
^.re  a  marriage  contracted  in  England;  and  they  sentenced  Loliey  to 
'Mn  years'  transportation.    And  he  was  accordingly  sent  to  the  hulks 

•  rooeor  two  years;  though  in  mercy,  the  residue  of  his  sentence  was 
.limatelj  remitted.  I  take  leave  to  say,  he  ought  not  to  have  gone  to 
>  hoiks  at  all,  because  he  had  acted  bond  fide^  x}[io\\%h  this  did  uol 
ireteot  his  conviction  from  being  legal.  But  he  was  sent  notwithstand- 
'i:2.as  ifto  show  clearly  that  the  judges  were  confident  of  the  law  they 
had  laid  down;  so  that,  never  was  there  a  greater  mistake  than  to  sup- 
pate  that  the  remission  argued  the  least  doubt  on  the  part  of  the  judges. 
Ereoif  the  punishment  had  been  entirely  remitted,  the  remission  would 
bare  been  on  the  ground  that  there  had  been  no  criminal  intent,  though 
':m  had  been  done  which  the  law  declares  to  be  felony. 

I  bold  it  to  be  perfectly  clear,  therefore,  that  Loliey 's  case  stands  as 
'  e  sealed  law  of  Westminster  Hall  at  this  day.  It  has  been  uniformly 
^^ised  since;  and  in  particular,  it  was  repeatedly  made  the  subject 
n  dbcossion,  before  Lord  Eldon  himself,  in  the  two  appeals  of  Tovey 
r.Liodsay,  1  Dow.  117, 131,  in  the  House  of  I^rds,  when  I  furnished 
^s-s  lordship  with  a  note  of  Lolley's  case,  which  he  followed  in  dispos- 
^•^of  both  those  appeals,  so  far  as  it  afiected  them.  That  case  then 
"^ '  ed  two  points:  first,  that  no  foreign  proceeding  in  the  nature  of  a 
^  7orce  in  an  ecclettastical  court  could  effectually  dissolve  an  English 
Q^niage;  and,  secondly,  that  a  Scotch  divorce  is  not  such  a  proceeding 
mn  ecclesiastical  court,  as  to  bring  the  case  within  the  exception  in 
the  Bigamy  Act,  1  Jac  1,  c.  1 1,  s.  2,  for  which  nothing  less  than  the  sen- 
icQceofan  English  ecclesiastical  court  is  sufficient. 

'^ihen  is  a  yery  important  error  which  may  have  influenced  Mr. 
Toite io making  this  renunciation.  And  can  I  hold  a  party  to  be  bound 
^7 10  act  or  declaration  made  in  ignorance  of  so  material  a  fact?  Was 
it  oot  a  most  material  ingredient  in  forming  his  judgment  and  influ- 
taring  his  inclination?  He  might  very  well  say,  "I  am  no  longer  her 
husband;  I  give  up  all  claim  to  her  property,"  when  he  supposed  the  con- 
^^m  of  husband  no  longer  to  subsist.  And  yet  if  he  had  been  told 
(list  he  was  still  her  husband;  that  no  power  could  dissolve  the  mar- 
'•^e:  that  he  was  liable,  in  his  person  and  property,  for  her  debts;  that 
^etribanais  of  his  own  country  would  acknowledge  this  to  be  the  law; 
-3tas  he  undertook  the  relation  cum  onere^  so  also  he  was  beneficially 
-'I  (led  to  whatever  was  the  property  of  his  wife,  be  it  small  or  great; 
'  =^  impossible  to  say  that  this  knowledge  might  not  have  altered  his 
^(«n(ion;  for  if  a  man  does  an  act  under  ignorance,  the  removal  of 
^>:ch  might  have  made  him  come  to  a  different  determination,  there  is 
ueod  or  the  matter.     What  he  has  done  was  done  in  ignorance  of  law, 

•  m\AY  of  iaet;  but  in  a  case  of  this  kind  that  would  be  one  aud  the 
aine  thing. 

Tbae  considerations  do  not  appear  to  have  been  sufficiently  adverted 
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to  in  the  court  below.  I  cannot  help  thinking,  besides,  that  taking  the 
case  at  the  lowest,  Mr.  Tuite  and  Mrs.  Delattre  were,  at  the  time  of  the 
supposed  renunciation,  in  a  state  of  ignorance  as  to  some  other  most 
material  facts;  and  it  is  impossible  to  say,  that  a  person  shall  be  held 
to  what  he  has  done  under  circumstances  which  have  been  so  errone* 
ously  represented  to  him,  however  innocently  the  representation  may 
have  been  made.  Who  can  venture  to  predict  what  might  have  be^i 
Mr.  Tuite's  course  had  he  known  how  the  facts  really  stood?  If  a  mao, 
separated  and  living  at  a  distance  from  his  wife,  receives  a  letter  tellii^ 
him  that  she  is  on  her  death-bed,  and  that  she  leaves  no  assets — not 
enough  to  pay  the  costs  of  her  funeral,  and  he  writes  in  reply,  *^  I  diaU 
not  interfere:  she  is  no  wife  of  mine:"  it  is  impossible  to  say  that  he 
shall  be  bound  by  that  disclaimer,  made  under  the  influence  of  a  com- 
mon error. 

Doubtless,  if  with  a  full  knowledge  that  the  wife's  property  might  be 
large  or  might  be  small,  he  distinctly  gave  up  all  title  to  it,  whatever 
might  turn  out  to  be  its  value,  his  disclaimer  would  be  good.  But  if 
he  entertained  a  bond  fidt  belief  that  slie  died  insolvent,  it  would  be 
going  far  to  say  that  his  renunciation  should  bind  him,  or  that  the  atber 
party  should  have  a  right  to  hold  him  to  it.  In  Cocking  v,  Pratt,  1  Ves. 
sen.  400,  where  Sir  John  Strange  had  to  deal  with  the  case  of  a  mother 
contracting  with  her  daughter  as  to  her  share  of  the  fiither's  personal 
estate,  he  held  the  transaction  to  be  void,  on  the  groimd  that  the  mother 
plainly  had  better  information  than  the  daughter.  But  even  if  it  be 
assumed.that  Mrs.  Delattre  knew  no  more  of  the  real  facts  than  Mr« 
Tuite,  Willan  v.  Willan,  16  Ves.  72,  is  an  authority  to  show  that  where 
both  parties  were  in  a  state  of  equal  ignorance  as  to  the  facts  respect- 
ing which  they  were  dealing,  the  transaction  will  not  be  supported. 

It  is  unnecessary  for  me,  however,  to  decide  as  to  the  taw  on  this 
point,  because  when  the  evidence  is  narrowly  scrutinized,  the  circum- 
stances of  the  transaction  relieve  the  case  from  all  difficulty,  showing 
that  there  is  every  reason  to  believe  that  the  wife's  relations,  living  in 
England,  must  have  known,  and  did,  in  point  of  foot,  know  a  great  deal 
more  than  Mr.  Tuite,  the  foreigner,  living  in  Santa  Cruz;  and  bringing 
the  case,  therefore,  directly  within  the  principle  laid  down  by  Sir  John 
Strange  in  Cocking  v,  Pratt. 

[The  Loan  Chancellor  then  entered  into  a  detailed  examination  of 
the  language  and  effect  of  the  correspondence  between  the  parties,  and 
expressed  his  opinion  that  the  conduct  and  letters  of  Mrs.  Delattre  and 
agent  clearly  indicated  that  they  were  better  informed  as  to  the  state  of 
Mrs.  Tuite's  property  than  her  husband,  and  were  well  aware  it  was  not 
of  that  insolvent  description  which  had  been  represented.  His  lorddiip 
then  continued: — ] 

On  the  whole,  it  is  sufficiently  established  that  when  Mr.  Tuite  agreed  \q 
give  up  any  claim  to  his  wife's  fortune,  he  was  acting  under  a  misappre- 
hension in  two  most  material  particulars:  in  the  first  place,  he  believed 
that  Mrs.  Tuite,  at  the  time  of  her  death,  bad  by  law  ceased  to  be  his 
wife,  an  impression  which  seems  to  have  been  the  mainspring  of  bis 
liberality;  and,  secondly,  he  was  wholly  ignorant,  or  rather  he  was  posi- 
tively misinformed,  with  respect  to  the  amount  and  value  of  her  pro- 
perty, and  his  ignorance  certainly  was  not  shared,  at  least  in  an  eqnal 
degree,  by  the  parties  with  whom  he  was  dealing. 
Upon  these  two  grounds  I  am  clearly  of  opinion  that  the  agreeooent 


CASES  IN  CHANCERY.  I97 

[McCarthy  v.  Deeaix.— 9  Rns.  &  Myloe,  614.] 

nnnot  be  supported  as  a  valid  rennnciaUon  by  Mr.  Tuite^  and  that  the 
.^Jgmaut  of  tlie  court  below  must  be  reversed.* 


Goblet  V.  Beechey. 

d  Bub.  #-  %/ne,  634. 

i  leaator  by  bis  will  gave  a  specific  chattel  to  A.  Afterwards  by  a  eodioil,  he  gajB 
t  mmhei  of  articles  of  a  different  kind,  and  of  much  less  ▼alae,  to  B.,  and  in  enn* 
aeratiBg  those  articles,  introduced  an  imperfectly  written  word  which  might  be 
scppesed  to  designate  the  chattel  previoasly  giren  to  A.:  Held,  that  the  beqoest  to 
A.  was  Bot  thereby  reroked. 

H  yvQpeity  described  in  distinct  and  onambigaous  terms  is  beqaeathed  to  a.panionlar 
pcngs,  a  oabseqoent  beqoest  of  the  same  property  to  another  moat,  in  order  to  be 
cffeeasl,  desigoate  the  sabjectFmatter  of  the  gift  in  words  so  legibly  written  that  no 
RSiaDable  doabt  can  be  entertained  with  respect  to  them. 

}hj  7, 9,  1831. 

THE  will  and  codicil  upon  which  the  question  arose  are  stated  by 
Mr.  Simons,  3  Sim.  24,  (5  Cond.  Cha«  Rep.  12,)  in  his  report  of  the 
case  before  the  Vice-Cbancellor. 

His  Honour  having  overruled  the  exception,  and  declared  that  the 
p^imtiff  vas  entitled  to  the  models  which  the  testator  possessed  at  his 
death,  or  to  the  money  which  the  sale  of  them  had  produced,  amount* 
a^  to  the  sum  of  738/.  13^.,  the  exception  was  now  reheard. 

Sir  R  Sogden  and  Mr.  Jacob,  for  the  exception. 

The  Solicitor-General  and  Mr.  Sidebottom,  contra. 

In  the  coarse  of  the  argument  the  Lord  Chancellor  expressed  a  clear 
opinioB  that  the  evidence  of  the  female  servant  who  attested  the  will. 
With  roped  to  the  meaning  of  the  word  ^*  mod,"  as  stated  to  her  by  the 
testator  at  the  time  of  attestation,  was  properly  rejected  in  the  court  be- 
low;  see  3  Sim.  26,  (5  Cond.  Cha.  Rep.  13.) 

The  Lord  Chancellor. — This  testator,  who  had  previously  by  his 
T1U3  and  in  express  terms,  disposed  of  his  models  at  the  time  when  he 
^ras  disposing  of  all  the  rest  of  his  collection,  by  a  subsequent  codicil, 
^mg  the  11th  to  that  will,  in  a  very  unintelligible  enumeration  of  arti- 
ces,  coupling  them  with  tools,  bankers,  and  marble  in  the  yard,  intro- 
oices  the  word  ^  mod,"  with  what  seems,  and  may  be  supposed  to  be,  a 
•7pbeny  a  point,  a  blot,  or  a  small  s  affixed,  and  the  present  question  is 
^  to  the  meaning  of  that  word.  The  Master  called  to  his  assistance 
Mr.  Caley,a  gentleman  skilled  in  writing,  and  also  Mr.  Garrard,  who  is 
aid  to  be  an  eminent  statuary,  and  he  has  adopted  the  opinion  of  Mr. 

*  The  Jndgment  of  the  Loid  Chancellor  in  McCarthy  v.  Deoaix  was  cited  and 
33ch  relied  upon  in  the  recent  case  of  Warrender  v.  Warrender,  in  the  House  of 
Ufds,  9  Bligh.  N.  8. 89.$  9  CU  &  Fin.  486.;  8  Shaw  ^  Maclean,  154* 

18* 
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Garrard  as  to  the  writing,  instead  of  that  of  Mr.  Caleyi  and  fisiml  dtti 
the  word  <'  mod''  was  a  contraction  for  ^  models." 

Now,  if  I  am  to  be  bound  by  the  evidence,  the  opinion  of  Mr.  Caley « 
is  at  least  as  good  as  that  of  Mr.  Garrard.  Although  the  former  pro- 
fessed himself  unable  to  form  any  opinion  as  to  what  word  was  meam 
to  be  expressed  by  the  characters  in  questiooi  he  thought  there  was  no  i 
affixed.  But  in  what  company  is  the  word  **  mod"  found  to  occur?  It 
is  found,  not  among  articles  of  value,  but  thrown  in  among  the  took  in 
the  shop,  bankers  (which  are  great  benches),  the  rasp,  and  something 
which  is  supposed  to  mean  the  testator's  apron.  It  is,  to  say  the  lessc 
of  it,  singular  that  the  testator  should  have  introduced  his  models,  which 
were  of  very  considerable  value,  and  were  the  very  apple  of  his  eyi, 
•among  such  an  assortment.  That  is  one  reason.  Another  is  that  ttie 
word  *^  models"  which  occurs  at  full  length  in  the  will,  would,  upon  this 
construction,  be  done  away  with,  and  that  without  any  direct  words  of 
revocation;  such  as  are  found  in  the  other  codicils,  where  revocation 
was  plainly  the  testator's  object,  and  without  any  certainty  as  lo  what 
he  really  intended.  He  would  thus  by  a  doubtful,  or  rather  by  a  half 
word,  revoke  that  which  he  had  previously  disposed  of  in  formal  term 

I  have  great  doubts  whether  if  this  were  the  case  of  a  will  of  real 
property,  in  which  the  testator  had  made  a  formal  devise  of  all  hisestttes, 
and  afterwards  in  a  codicil  had  introduced  the  letters  ^  est"  in  the  mid- 
dle of  a  gift  of  his  pictures,  books,  cash  at  his  bsmker's,  fornitare,  &c^ 
the  codicil  would  be  effectual  to  carry  the  estates  previously  giv«Q.  h 
would  be  most  dangerous  to  allow  it  to  operate  as  a  revocation  of  a 
previous  devise  which  had  been  solemnly  made. 

Upon  these  grounds  I  am  of  opinion  that  the  exception  must  be 
allowed. 


Miles  V.  Langley. 

3  Ru8.  4r  Mylnty  626. 

Under  an  agreement  of  exchange  between  A.,  who  held  lands  under  a  college  leasee 
and  B.,  Uie  owner  of  an  adjoioing  estate,  B.  occupied  part  of  the  college  lands,  an^ 
A.  had  occupied,  along  with  the  residue  of  the  leasehold  part  of  B.'a  estate.  A. 
haring  become  bankrupt,  the  college  leasehold  was  sold,  and  was  described  in  tbe 
particulars  of  sale  as  **  late  the  residence  of  A.:"  HM^  that  the  purchaser  was  sot 
to  be  considered  as  having  implied  notice  of  the  agreement  of  exchange,  and  that  lit 
had  a  right  to  recorer  by  ejectment  that  portion  of  the  leasehold  which  was  in  V% 
occupation. 

May  11,  27,1831. 

THIS  cause^  reported  on  the  original  hearing  at  the  Rolls  in  roLi.  p. 
39,  mpra^  (4  Cond.  Cha.  Rep.  314,}  now  came  on  to  be  reheard  befoie 
the  Lord  Chancellor. 

The  Solicitor^Generaly  Sir  Charles  Wetherell,  and  Mr.  Wilbraham,  for 
the  plaintiff,  who  appealed,  relied  strongly  upon  Daniels  v.  Davisoo,  16 
Ves.  249,  and  Taylor  v.  Stibbert,  2  Ves.  jun,  437,  cases  which,  tbey  sub- 
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lit^ed,  weie  not  distinguishable  in  principle  from  the  case  before  the 

^urt. 

Sir  Edvard  SagdeU)  Mr.  Tinney,  and  Mr.  Benson,  contra. 

The  LoBB  Chancellor. — ^This  is  an  appeal  from  His  Honour,  the 
rreseot  Master  of  the  Rolls;  and  the  case  below  depended  entirely  upon 
L^  qiiestioDy  whether  Langley,  who  purchased  under  a  bankruptcy  from 
die  issignees  of  Hellicar,  had  at  the  time  of  his  purchase  actual  or  con- 
trjctive  notice  of  the  agreement  between  Hellicar  and  the  party  under 
'.  lom  the  plaintiff  claimed.  Some  evidence  was  adduced  with  the 
L-^tntion  of  showing  that  he  had  actual  notice:  this,  however,  failed 
ireiy;  and  the  only  remaining  question  was,  whether  he  had  con- 
•:?r.ctive  notice,  or  what  in  this  court  would  amount  to  notke  of  the 
ureement. 
An  ejectment  had  been  brought  by  the  defendants,  and  the  bill  was 
G.ed  ibr  an  injunction  and  for  the  specific  performance  of  the  agreement, 
vhichvas  for  an  exchange  of  a  small  parcel  of  land,  and  had  been 
entered  into  so  long  ago  as  the  year  1798. 

h  vas  contended  on  the  part  of  those  who  resisted  the  injunction  and 

'le  specific  performance,  and  who  denied  notice  to  Langlcy,  that  there 

715  DO  allegation  of  notice  in  l)ie  bill.    On  looking  into  the  pleadings, 

hoverer,  it  appeared  that  there  was  a  specific  charge  of  notice  in  the 

Ci.aod  a  denial  of  that  allegation  in  the  answer.    Still  the  question 

remained  whether  there  was  constructive  notice  of  the  agreement. 

The  case  is  one  of  considerable  hardship  whichever  way  it  is  deter- 

o^ed,and  it  might  possibly  have  been  a  case  of  less  hardship  if  His 

H:>Qoar  had  decided  it  the  other  way,  and  admitted  that  there  was 

enough  in  the  circumstances  of  the  case  to  amount  to  implied  notice.    It 

J  a  case  in  which  one  of  two  persons  must  sustain  some  degree  of  injury; 

•:itthedecision  cannot  be  governed  by  the  consideration  which  of  the 

t^o  shall  receive  the  least  injury,  though  undoubtedly  the  hardship  to 

•^  may  be  greater  than  that  which  falls  upon  the  other. 

His  Honour  was  of  opinion,  that  the  case  of  Daniels  v.  Davison,  16 

^  a  H9,  on  which  much  reliance  was  placed  by  those  who  argued  that 

1^1^  had  notice,  did  not  go  so  far,  and  that  to  decide  in  favour  of 

i^ctice  io  this  case,  would  be  carrying  a  step  farther  the  principle  adopted 

jn  Daniels  t;.  Davison;  inasmuch  as  Lord  Eldon  there  <<  held  that  a  party 

v^  ix>QDd  to  inquire  of  the  occupier  of  the  land  which  he  was  about  to 

Purchase,  what  was  the  title  under  which  he  occupied;  and  was,  there- 

2^^  to  be  considered  as  having  implied  notice  of  the  nature  of  that  title.'' 

^i^e  rule  in  Daniels  v.  Davison  goes,  no  doubt,  a  good  deal  farther  than 

'-^  Honour  states:  because  if  a  person  with  whom  I  contract  tq  purchase 

^not  himself  in  the  occupation  of  the  land,  but  possesses  it  by  a  tenant, 

'^^t  is  undoubtedly  a  circumstance  sufiicient  to  fix  me  with  notice  that 

''^^re  is  a  tenant  on  the  land;  and,  according  to  Daniels  v.  Davison,  I  am 

•Vwed  upon  to  make  inquiry  of  that  tenant,  and  to  look  to  the  title  under 

^bich  be  possesses    For  possession  is  primd  facie  evidence  of  the 

^VQership  of  the  fee;  and  if  I  am  buying  the  fee  from  one  who  is  not  in 

?)ssession,  and  a  tenant  hold  under  a  lease,  that  is  notice  to  me  that  he 

,^  ^  tenant,  and  I  am  bound  to  look  to  the  nature  of  the  title  as  between 

^im  and  his  lessor.    The  case  of  Daniels  v.  Davison  was  certainly  un- 

ueistood  on  the  other  side  of  the  Hall  to  carry  the  principle  much  farther; 
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for  if  I  rightly  recollect,  it  was  there  held  that  a  purchaser  was  fixed 
with  notice  of  a  collateral  agreement,  between  the  lessor  and  the  lessee, 
for  the  purchase  of  the  premises  demised.  This  was  carrying  the  principle 
a  great  deal  farther,  because  the  existence  of  such  an  agreement,  was  by 
no  means  a  presumption  arising  primd  fade  from  the  fact  of  pos- 
session. Accordingly  it  has  always  been  considered  that  Daniels  r. 
Davison  went  a  great  way.  ^' Am  I  then/'  says  His  Honour,  ^in  th^ 
present  case,  to  carry  the  principle  a  step  further?"  That  qaestioa 
be  answers  in  the  negative;  and  I  fully  agree  with  His  Honour. 

After  the  best  attention  which  I  have  been  able  to  give  this  case,— 
though  it  is  certainly  difficult  to  decide  it  satisfactorily  either  way,  and 
hardship  must  necessarily  be  inflicted  on  one  of  the  parties; — but  having 
looked  into  all  the  facts  and  the  evidence  in  the  cause,  not  excepting  the 
attempt  which  was  made  to  dispute  altogether  the  title  of  the  plaintiff, 
independently  of  the  question  of  notice,  and  having  compared  the  cir- 
cumstances here  with  those  in  Daniels  v.  Davison,  I  have,  upon  the 
whole,  come  to  the  conclusion  that  in  the  present  case  it  would  be  car- 
rying Daniels  v,  Davison  a  material  step  further,  if  Langley  were  to  be 
held  fixed  with  notice.  I  shall  not,  therefore,  disturb  the  decision  of  tlie 
Master  of  the  Rolls. 


Godfrey  v.  Littcl. 

2  iZtw.  ^  Mylne^  630. 

In  order  to  sastaia  a  bill  for  a  commission  to  ascertain  boundaries,  the  plaintiff  moM 
establish,  by  the  admission,  of  the  defendant  or  by  oTidence,  a  clear  legsd  title  lo 
some  land  in  the  possession  of  the  defendant,  and  also  a  ground  for  equitable  relief 
and  where  the  quantity  of  the  land  of  the  plaintiff,  in  the  possession  of  the  defend- 
ant,  is  doubtful  upon  the  evidence,  the  court  will  direct  a  commission  or  an  issae, 
as  will  best  answer  the  justice  of  the  case. 

June  15, 1831. 

THE  defendant  appealed  from  the  decree  of  the  Master  of  the  Roils, 
in  this  cause.  The  judgment  of  His  Honour  upon  the  hearing  in  the 
court  below  is  reported  in  I  Russell  &  Mylne,  59.    (4  C.  C.  R.  323.) 

The  Solicitor-Greneral,  Mr.  Skirrow,  and  Mr.  Wigram,  in  support  of  the 
appeal,  insisted  that  according  both  to  principle  and  practice,  two  thiogs 
were  necessary  to  be  established  by  a  plaintiff,  before  he  could  call  upoo 
the  court  to  issue  a  commission  to  ascertain  boundaries;  first,  he  most 
satisfy  the  court  that  he  had  a  title  to  some  portion  of  the  land  with 
respect  to  which  the  relief  was  prayed;  and  next  he  must  show  the 
quantity  of  land  in  acres,  or  in  some  other  measurement,  to  which  he 
was  entitled.  If  he  failed  in  the  first  point,  no  decree  whatever  could 
be  made,  and  his  bill  must  be  dismissed.  If  he  failed  in  the  second,  the 
court  might  either  undertake  to  investigate  and  decide  the  question  for 
itself,  upon  the  evidence  brought  before  it  or  under  a  reference  to  the 
Master;  or  else^  if  that  course  were  found  the  more  convenient,  it  ougbt 
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nl  the  matter  to  be  tried  by  a  jury  upon  an  issue.  But  it  was  not  the 
'^nace  of  a  secret  and  irresponsible  body  like  commissioners  of  par- 

.on  to  investigate  and  determine  a  question  of  title.  The  Master  of 
^  Roils  considered  it  discretionary  either  to  grant  an  issue  or  a  com- 
.«$ion.    But  this  court  had  no  right  to  delegate  to  the  decision  of 

rsinissioDers  what  was  in  fact  matter  of  law.  The  court  might  and 
' trn  had  directed  an  issue  in  such  cases;  and,  assuming  (what  was  by 

0  means  admitted)  that  the  plaintiff  in  this  case  had  made  out  the  first 
■I  t,  namely,  his  right  to  some  portion  of  the  intermixed  lands,  the 

..Hidant  would  not  have  complained  if  that  course  had  been  adopted 
-re.  Bat  he  protested — and  in  that  protest  he  was  bortie  out  by  all 
le  aalhorities  in  which  the  point  had  been  taken,  and  especially  by  the 
■.:.::Qage  of  the  decree  in  The  Duke  of  Leeds  v.  The  Earl  of  Strafford, 
<  V?i  180,  as  it  appeared  in  the  Registrar's  book — against  being  com- 
»-■  d  to  stibmit  to  the  judgment  of  commissioners  of  partition  a  grave 
itid  complicated  question  of  fact  and  law,  a  question  which  they  were 
"vhoty  incompetent  to  determine. 

In  addition  to  the  authorities  cited  in  the  former  argument,  the  follow- 
/-^  cases  were  referred  to;  Webb  v.  Banks,  2  Eq.  Ca.  Ab.  164;  Winton 
f  .Vevland,  Seton  on  Decrees,  200;  The  Bishop  of  Durham's  Case,  12 
^'iH.  Ab.  267;  Norris  v.  Le  Neve,  3  Atk.  82;  Attorney-General  v,  Ful- 

r'OD,  2  Ves.  ft  R  263;  see  also  Attorney-General  v.  Bowyer,  5  Ves. 
.yj. 

Sir  Edward  Sugden,  Mr.  Rose,  and  Mr.  Lowndes,  contra. 

Hie  LoKD  Chancellor. — This  branch  of  the  jurisdiction  of  the  court 
"f^rs  to  have  drawn  from  many  learned  judges,  and  particularly  from 
I'M  Northington,  who  presided  for  some  years  in  this  court,  expres- 

IS  of  considerable — I  will  not  say  disapprobation,  but  doubt.  Lord 
T:  irlov  concurred  with  Lord  Northington  in  manifesting  an  inclination 

i'ler  to  narrow  than  to  extend  the  jurisdiction  of  the  court  in  this 
-Tr^ect;  nevertheless  it  is  certain  that  there  is,  in  this  court,  a  jurisdiction 
^'i'lcable  to  cases  where  there  arise  an  uncertainty  and  confusion  of 
:.'}Qitdanes,  by  means  of  which  jurisdiction  such  uncertainty  and  confu- 
^^^0  are  removed  and  cleared  up,  and  the  rights  of  the  parties  interested 

i^^rtaioed.  In  such  a  case  as  the  present,  where  we  find  a  tenant 
-nn^  Rp  a  lease  and  retaining  a  part  of  the  land  demised,  it  being  un- 

^naio  how  much  the  tenant  ought  to  have  given  up,  but  clear  to  the 

'i'tthat  some  part  was  retained — for  it  is  this  which  constitutes  the 
•'  aod  of  the  jurisdiction — in  such  a  case  it  is  certain  that  this  court  has 

''  power  to  remedy  the  mischief,  by  granting  either  a  commission  or 

1  issue,  as  either  6f  these  may  best  meet  the  justice  of  the  case,  or  be 
>M  expedient,  with  a  view  to  ascertaining  the  rights  of  the  parties. 

The  first  question  is  that  upon  which  the  whole  jurisdiction  of  the 
/irt,  and,  consequently,  the  decree  of  His  Honour  the  Master  of  the 

^•!s  is  founded;  namely,  whether  some  portion  of  the  demised  land 
'is  retained  by  the  tenant;  though  if  any  were  retained,  non  constat 

•V  much,  and  possibly  non  constat  where  the  land  so  retained  was 
'  fiiaicd. 

Before  making  any  observation  on  the  facts  upon  which  my  opinion 
'  formed,  in  consonance  with  that  of  the  Master  of  the  Rolls,  it  is 
that  I  should  advert  to  a  pretence  set  up,  according  to  the 
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ease  in  Bunbary^  Bishop  of  Ely  v.  Eenrick,  Btinb.  322,  that  satisfactioD 
in  this  court  can  be  obtained  by  the  party  seeking  a  commission  in  one 
case  only,  namely,  on  the  admission  of  his  title  by  the  party  against 
whom  the  relief  is  sought; — and,  by  admission,  I  take  to  be  meant  ad- 
mission, on  the  pleadings.  Nov,  I  entirely  agree  with  His  Honour  that 
if  this  were  so,  there  could  be  no  such  remedy  as  a  comoiission  to 
ascertain  boundaries;  for  the  defendant  would,  in  every  case,  take 
especial  care  to  deny  the  plaintifTs  title,  and  so  deprive  him  of  ha 
remedy.  <<  If  the  defendant  (it  is  said)  doth  not  admit  the  plaintiff's 
title,  but  denies  that  he  has  any  land  in  his  po^ession  belonging  to  the 
plaintiff,  in  such  case  a  court  of  equity  will  not  grant  a  commission, 
because  that  would  be  admitting  the  plaintiff's  title  in  general,  though 
the  particular  lands  were  not  known.'' 

I  take  the  meaning  of  this  to  be,  that  if  an  admission  be  made  by  the 
defendant  that  he  has  in  his  possession  some  lands  belonging  to  the 
plaintiff,  though  it  does  not  appear  where  or  what,  that  is  a  case  for  i 
commission;  and  the  contrary,  if  no  such  admission  be  made, — a  con- 
clusion contrary  to  all  principle,  and  which  seems  justly  to  have  met 
with  the  disapprobation  of  Chief  Baron  Comyns,  who  was  for  diiectmg 
an  issue. 

The  poshion  laid  down  in  Bunbnry  is  indeed  contradicted  by  the  other 
cases;  and  in  Wake  v,  Conyers,  1  Eden,  331 , 2  Cox,  360,  Lord  Nonhingtoti, 
though  strongly  disposed  to  dismiss  the  bill,  and  though  he  talks  of  the 
frightful  consequences  arising  from  such  commissions,  preferred  accom- 
plishing his  object  by  taking  another  ground  for  the  dismissal  of  the  bill, 
namely,  that  the  manorial  rights  claimed  by  the  plaintiffs  were  incorporeal 
hereditaments,  and  that  the  defendants  were  entitled  to  the  soil  and  fr»- 
hold  in  the  estates  in  question.  This  therefore  proves  that  Lord  Northiog- 
lon  not  only  did  not  acquiesce  in  the  principle  attempted  to  be  established 
in  Bunbury,  but  that  he  wholly  repudiated  the  authority  of  that  case. 

The  law  being  admitted,  the  question  is  as  to  the  facts  in  this  case, 
and  I  have  no  hesitation  in  saying  that  I  am  perfectly  satisfied,  with  His 
Honour,  upon  the  whole  of  this  evidence,  that  a  part  at  least  of  these 
lands  (which  have  been  demised  by  the  college  from  a  period  as  fat 
back  as  the  reign  of  Elizabeth  down  to  the  last  lease  granted  to  the  pre- 
sent defehdants  in  1789,) — a  part  at  least,  though  it  does  not  appear 
exactly  what  part  or  how  much,  was  situated  on  the  north  side  of  the 
Chaseway,  and  this  part  so  leased  by  the  college  is  admitted  to  be  siill 
in  the  possession  of  the  defendant. 

The  party  claiming  the  commission  has  supported  his  claim  upontvo 
grounds;  first,  the  amount  and  species  of  acreage;  and,  secondly, the 
evidence  of  terriers,  and  the  testimony  of  witnesses.  With  respect  to 
the  acreage,  the  sixty  acres  alleged  by  the  plaintiff  to  be  statutory  acres 
are  affirmed  on  the  part  of  the  defendant  to  be  customary  acres.  I  put 
entirely  out  of  view,  however,  the  argument  on  the  part  of  the  defendant 
by  which  the  words  ^  by  estimation"  in  the  lease  were  referred,  not  to 
the  amount,  but  to  the  kind  of  acreage.  The  words  <<  so  many  acres  bj 
estimation  be  the  same  more  or  less,"  are  the  ordinary  phraseology  in 
leases,  from  the  time  of  Elizabeth  down  to  the  present  day;  and  any 
trifling  variance  in  the  collocation  of  the  words  can  make  no  difference 
as  to  their  meaning.  The  threescore  acres  by  estimation  are  clearly 
referable  to  the  number,  and  not  to  the  kind  of  acres  computed.  But 
then  it  is  said^  there  is  evidence  of  a  customary  acre  of  three  roods,  aad 
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"It,  taking  in  the  road,  there  would  be  forty  or  forty-five  acres,  suffi* 

ii  (0  satisfy  the  exigency  of  the  defendant's  argument;  for  the  de- 

Aui  relies  on  this,  that  the  three-rood  acre  is  applicable  to  uiiinclosed 

.)i,  and  the  statute  acre  to  inclosed  land.    This  would  at  once  raise 

'^  question,  whether  those  lands,  when  they  were  demised  in  the  reiga 

-:  Elizabeth,  were  or  were  not  inclosed  lands.    And  I  say  that  upon 

>  evidence  of  the  lease,  the  lands  were  inclosed  and  not  common;  for 

iC'id  the  words  "hedge-bote"  and  "style-bote"  in  the  lease, — a  proof 

a:  there  must  have  been  an  inclosure  running  across.    We  must  take 

■  vntnry  acres,  therefore,  and  not  the  alleged  customary  acres,  to  be  ap- 

::able  to  these  lands;  and  by  the  expression  ^^  three  score  acres  be  the 

.tu  more  or  less,"  we  can  only  understand  a  quantity  of  land  a  little 

xceediDg  or  a  little  falling  short  of  sixty  statute  acres;  a  difference  of 

^T  per  cent,  could  never  have  been  intended.    Now  forty  acres  only 

lire  been  given  up  instead  of  sixty. 

Tnatb  a  strong  fact;  and  another  strong  fact  is  that  the  defendant 

^\^^  TPlies  on  bis  own  title  and  his  own  possession,  has  not  taken  care 

to  satisfy  the  court  below  and  this  court  in  what  right  he  possesses  the 

two  fields  called  the  Oxieys.    I  should  like  to  see  by  what  title  he  pos- 

i^sys  those  fields,  and  whether  by  any  other  title  than  that  alone,  by 

vhich  I  have  a  vehement  suspicion  he  holds — I  mean  a  title  by  usurpa- 

-)n  or  retention,  as  against  the  college.    It  is  a  very  remarkable  circum- 

:'ance,that  Mr.  Littel  should  have  possessed  in  his  own  right  those  two 

i'ds  and  no  other  land  whatever  on  the  left  side  of  the  Chaseway.  All 

•«  evidence  goes  to  this;  except  one  piece  of  testimony  of  a  very  frail 

•^ncter, seeing  that  it  comes  from  the  party  interested /70^/  /i7e/7i,  when 

•'•  niely  happens  that  a  man  states  anything  to  destroy  and  defeat  his 

'^  claim.    The  evidence  as  to  abutments  furnished  by  the  Court  Rolls 

•  (he  adjoining  manor,  goes  also  strongly  to  show  that  what  are  now 

'isd  the  Oxieys  are  in  fact  part  of  the  Lacy-field. 

Last  of  all  comes  a  very  remarkable  piece  of  evidence  founded  on  the 

'^imstance  that  the  lands  are  stated  to  be  in  two  parishes  and  in  two 

■'^mttesya  fact  which  appears  by  the  map  of  the  defendant  himself.    At 

•^*  comer  of  the  map  on  the  right  hand  of  the  Chaseway  there  is  this 

n  Me  by  the  surveyor,  <Mhree  counties  here  meet."    Spots  of  this  de- 

"^ipuff^like  the  triviaB  of  the  ancients,  are  usually  aistinguished  bv 

v>me  lemarkable  natural  or  artificial  boundary,  such  as  a  duch,  a  road, 

t  rirer^or  a  hill.    The  Chaseway,  therefore,  we  might  naturally  suppose 

"j  ^  the  boundary  of  two  of  the  three  counties,  namely,  Cambridge  and 

^vJ!i£.    And  this  supposition  is  consistent  with  the  lease  by  which 

I'ds  in  Cambridge  and  Suffolk  are  demised,  but  is  inconsistent  with  the 

>icndant's  claim;  for  the  defendant's  case  is,  that  all  his  leaseholds  were 

^  Cambridge  and  none  in  Suffolk. 

I'pon  the  whole  of  the  evidence  there  is  some  doubt  as  to  the  direc- 

•  of  the  lands,  and  as  to  the  quantity  to  which  the  college  is  entitled; 

•t  i  entertain  no  more  doubt  than  His  Honour  did,  that  the  evidence 

'•nrlf  shows  that  part  at  least  of  what  ought  to  have  been  given  up  to 

-:  college,  has  been  kept  by  the  lessee.    It  is  to  be  observed,  moreover, 

^t  the  defendant,  or  rather  those  under  whom  he  claims,  have  by 

i|3^ing  a  fence  done  what  has  tended,  under  the  circumstances,  to  aid 

--€  confu»on  of  the  boundaries. 

Wtth  regard  to  the  question,  whether  a  commission  or  an  issue  be  the 

^ore  expedient  coarse,  this  is  clearly  a  case  for  a  commission.    Where 
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the  question  is  one  inirolving  a  mere  positive  affirmatioa  <m  the  o| 
hand,  or  a  negation  on  the  other,  an  issue  is  the  fitter  and  more  cod 
nient  course.  But  where,  as  in  the  present  case,  the  object  of  the 
quiry  is,  to  ascertain  how  much  of  the  land  has  been  retained  by 
defendant,  and  in  what  direction,  and  if  the  part  retained  cannoi 
exactly  ascertained,  to  determine  whether  any  and  what  compensati 
should  be  made  to  the  plaintiff,  the  investigation  is  mnch  more  ea 
and  properly  conducted  by  a  commission,  composed  partly  of  lea 
persons,  and  partly  of  surveyors  perambulating  npon  the  spot)  t 
before  a  jury,  amidst  the  hurry  and  inaccuracy  necessarily  incident  u 
trial  at  Nisi  Pritis, 

If  the  commissioners  should  find  that  only  a  very  trifling  portion 
land  has  been  retained,  of  course  it  would  not  be  a  case  for  compenj 
tion:  but  this  conclusion  can  only  be  arrived  at  by  accurately  ascerta 
ing  the  metes  and  bounds;  and  by  such  an  inquiry  the  rights  of  the  p 
ties  will  be  adjusted,  so  that  in  any  event  no  harm  can  be  done. 
might,  however,  have  been  a  safer  and.  more  satisfactory,  as  it  woi 
undoubtedly  have  been  the  more  regular  course,  if  the  words  <'if  an; 
had  been  inserted  in  His  Honour's  decree,  so  that  no  possible  injury 
injustice  might  accrue  to  the  defendant,  if  it  should  l>e  found  that  t 
quantity  of  land  retained  was  so  trifling  as  not  to  entitle  the  plaindf 
compensation. 


Phillips  t;.  Worth. 

S  Bui.  4r  Mykfte^  638. 

Where  defendants,  who  had  been  impriaoned  under  aa  attaehmeot  whieh  wu 
wards  set  aside  for  irregalarity,  commenced  actions  against  the  phiatifi  torecol 
damages  for  false  imprisonment,  the  court  stayed  the  actions,  on  the  terms  of  | 
plaintiffs  paying  to  the  defendants  their  costs  at  law,  and  of  the  applicatioo  tost 
and  directed  a  reference  with  respect  to  a  proper  compensation  for  the  injaiy  vt 
the  defendants  had  suffered. 

July  16, 1831. 

MR.  PEPYS  and  Mr.  Dixon  applied  for  an  order  to  restrain  w 
the  defendants  from  prosecuting  actions,  which  they  had  severally  co 
menced  against  the  plaintiffs.  The  actions  were  brought  to  recov 
damages  for  the  injury  alleged  to  have  been  sustained  by  imprisonoK 
under  an  attachment  which  the  court  had  afterwards  set  aside  on  t 
ground  of  irregularity. 

Sir  E.  Sugden  and  Mr.  Duckworth  insisted,  that  on  the  anthority 
Frowd  V.  Lawrence,  1  Jac  &  W.  655,  Bailey  v,  Devereux,  1  Vero.  2^1 
and  see  Ex  parte  Clarke,  1  Russ.  &  Mylne,  563,  (4  Cond.  Cha.  R|^ 
560,)  Aston  V.  Heron,  2  Mylne  &  Keen,  390,  (8  Cond.  Cha.  Rep*  j^ 
and  on  general  principles,  the  plaintiffs  were  not  entitled  to  the  ord 
unless  the  defendants  were  allowed  all  their  costs;  and  that  a  rekten 
abould  be  directed  to  the  Master^  to  inquire  and  state^  whether  any  &« 
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v'ut  compeosation  ought  to  be  made  to  the  defeDdants^  for  the  u^iiry 
::y  bad  sostaioed  in  consequence  of  their  illegal  imprisonment. 

The  Lord  Chanc£Li.or  directed,  that  upon  the  plaintiffs'  submitting 
'pay  the  defendants  tfieir  costs  at  law,  and  also  the  costs  of  the  present 
tfficatiooy  the  legal  proceedings  should  be  stayed;  and  that  it  should 
:<  referred  to  the  Master,  to  inquire  and  state  to  the  court  what  com- 
,€as3tioo  ought  to  be  made  to  the  defendants  respectively,  on  account 
( meir  imprisonment. 


WeDeslcy  t;.  The  Duke  of  Beaufort. — Mr.  Long 

Wellesley's  Case. 

S  J2ift.  4r  Mifkie^  639. 

Prmlegs  of  parliament  is  jpio  protection  against  an  attachment  for  any  contempt  which 
iiofachiUBal  and  not  of  a  ciTil  kind. 

r^!  eiaadttttae  lemoTal  of  a  ward  of  coart  from  the  custody  of  the  person  with  whom 
i^i^  ward  has  been  rending  nnder  the  authority  of  the  court,  is  in  its  nature  a  cri- 
aiiai  oontonpt. 

i  MBber  of  the  House  of  Commons^  who  had  eanried  off  his  infant  daughter*  a  ward 
a-ibc  court,  from  the  honse  of  the  ladies  under  whose  care  she  had  been  placed  by 
^guidiatts  appointed  by  the  coart,  and  who  on  being  personally  examined  by  the 
com  adflaitted  the  fact,  and  refused  to  state  the  present  residence  of  his  daughter, 
w  orkcod  to  be  committed  to  the  Fleet,  although  he  was  not  a  party  to  the  suit. 
!3a,1831. 


«i.        


THIS  was  a  motion  on  behalf  of  Mr.  Long  Wellesley,  the  father  of 
^  ioiiiDt  pbintifis^  and  now  a  prisoner  in  the  custody  of  the  Serjeant- 
^^oa  for  a  contempt,  that  the  order  for  his  commitment  might  be  dis- 
chAi^oQ  the  ground  that^  as  a  member  of  the  House  of  Commons,  he 
^^  Pfiitected  from  attachment  by  the  privilege  of  parliament. 

^ii«  general  nature  and  object  of  the  suit  are  stated  in  Mr.  Russell's 
report  of  the  case  of  Wellesley  v.  The  Duke  of  Beaufort,  upon  the  ques- 
^Q  relati?e  to  the  guardianship  of  the  infant  plaintiffs,  2  Russ.  1,  (3 
Cood.  Cba.  Rep.  1.)  Mr.  Long  Wellesley  was  not  himself  a  party  to 
i^t  suit  The  particular  dreumstances  out  of  which  the  present  ap- 
i"J<:&U0D  aroee  are  detailed  in  the  order  sought  to  be  discharged. 

^  Older  in  question  which  bore  date  the  16th  day  of  July  1831,  re- 
^  that  by  an  order  of  the  9th  November  1825,  it  was  ordered  that 
^  Master  ^ould  approve  of  a  plan  for  the  education  and  residence  of 
^  infant  pkuntifis,  and  that  Mr.  Long  Wellesley  their  father  should  be 
drained  from  interfering  with  them  in  their  then  present  situation; 
^321  by  another  order  of  the  1st  of  February  1897,  the  Master  was  di- 
^  to  inquire  and  report  to  what  persons,  other  than  Mr.  Long  WeU 
;^yi  the  custody  of  bis  children,  the  infant  plaintiiBb,  and  the  care  of 
^veu  maintenance  and  education  should  be  committed,  and  it  was  or- 
:efed  that  Mr.  Long  Wellesley  should  be  restrained  from  removing  the 
^  iniaots,  or  any  of  them,  from  the  care  or  custody  of  the  Misses 
Vou  XIIL— 19 
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liOngy  and  that  such  order  had  on  appeal  to  the  House  of  LiOrdb  beea 
affirmed;  that  by  another  order  dated  the  21st  of  August  1S29,  it  vas 
ordered  that  ihe  custody  of  the  infant  plaintiffs,  and  the  care  of  their 
maintenance  and  education,  should  be  committed  to  the  Duchess  of 
Wellington  and  William  Courtenay,  Esq.,  as  their  guardians,  with  (oil 
discretion  as  to  the  course  and  system  of  the  said  infants'  education,  the 
persons  with  whom  they  should  respectively  reside,  the    persons  to 
whom  the  immediate  superintendence  of  their  education  should  be  com- 
mitted, and  the  place  of  their  residence.    The  order  went  on  to  state,  that 
the  female  infant  plaintiff  was  accordingly  placed  by  her  said  guarcUans 
under  the  care  of  the  Misses  Long  her  natural  aunts;  and  it  then  set 
out  the  affidavit  of  Henry  Bicknell,  the  house  steward  of  the  Misses 
Long,  from  which  it  in  substance  appeared  that  while  the  female  io&m 
plaintiff  was  residing  with  the  Misses  Long  at  Unsted  Wood,  near 
Godalming,  in  Surrey,  her  father  Mr.  Long  Wellesley,  accompanied  by 
other  persons,  came  to  their  residence  in  the  evening  of  the  15th  o! 
July  1831,  and  in  the  absence  of  the  Misses   Long  conducted  the 
infant  plaintiff  his  daughter  to  the  carriage  of  the  infant  plaintiff  bis 
eldest  son,  in  which,  after  some  opposition  on  the  part  of  the  Missei 
Long's  servants,  he  drove  off  with  her,  and  proceeded  to   London. 
The  order  next  recited  that,  it  having  been  therefore  prayed  by  Sir 
E.  Sngden  that  Mr.  Long  Wellesley  might  be  forthwith  committed  to 
the  Fleet,  and  the  female  plaintiff  delivered  op,  it  was  ordered  that  the 
Serjeant-at-arms  should  instanter  proceed  to  the  residence  of  Mr.  Long 
Wellesley,  and  demand  the  said  infant  plaintiff,  and  bring  her  to  the  bar 
of  the  court,  and  that  the  rest  of  the  motion  should  stand  over  until  (he 
return  of  the  Sergeant-at-arms  and  the  attendance  of  Mr.  Long  Weiifsby 
in  court,  either  by  counsel  or  in  person;  and  then,  after  reciting  tbai 
the  Serjeant-at-arms  had  now  returned  and  informed  the  Lord  Cbao- 
Gellor  that  he  had  been  to  Mr.  I^ng  Wellesley's  house  and  had  seen 
him,  and  that  he  (Mr.  Long  Wellesley)  had  stated  that  the  said  femik 
infant  was  not  there,  nor  should  he  say  where  she  was,  the  order  pro- 
ceeded thus — ^^  Whereupon  Sir  E.  Sugden  renewing  his  application  for 
the  committal  of  the  said  William  P.  T.  Long  Wellesley,  and  the  said 
William  P.  T.  Long  Wellesley  being  now  present  in  court,  and  adauttiog 
that  he  had  read  the  affidavit  above  stated,  and  declining  to  hsFO  time 
allowed  him  to  answer  the  same,  and  being  in  person  examined  by  the 
Lord  Chancellor  on  his  attestation  of  honour,  the  Lord  Chancellor  by 
special  courtesy,  waiving  to  examine  him  upon  oath  in  the  usual  man- 
ner, and  the  said  William  P.  T.Long  Wellesley,  answering  upon  his 
honour  <'  that  he  does  not  know  where  the  said  infant  at  this  moment  of 
time  is;''  but  admitting  at  the  same  time  that  he  has  removed  t^  said 
infant  from  the  house  of  the  said  Misses  Long,  as  set  forth  in  the  said  affi- 
davit, and  stating  that  he  has  given  directions  to  his  servants  or  agents 
to  remove  the  said  infant  out  of  the  jurisdiction  of  this  court,  and  further 
stating,  that  he  never  would  bring  the  said  infant  again  within  the  juris- 
diction  of  this  court, — His  lordship  does  declare  the  conduct  of  the  said 
William  P.  T.  Long  Wellesley,  in  removing  the  said  infant  plaintiff,  as 
set  forth  in  the  said  affidavit,  and  in  concealing  the  present  residence  of 
the  said  infant,  to  be  a  contempt  of  this  court;  and  his  lordship  doth  further 
declare  the  conduct  of  the  said  William  P.  T.  Long  Wellesley,  in  ford* 
hly  and  without  consent  removing  the  infant  ward  of  this  court,  the 
king's  subject,  beyond  the  realm,  and  his  refusal  now  in  person  coram 
Juaice  to  inform  the  Lord  Chancellor  where  the  said  mfant  is  to  be 
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'-•rKl,  fo  be  a  gross  and  aggravated  contempt  of  this  court;  and  the  said 
W,;;iacn  P.  T.  Long  Wellesley,  notwithstanding  admonition^  siill  per- 
king in  snch  his  contempt,  his  lordship  doth  order  that  the  said  William 
P.  T.  I^ng  Wellesiejr  be  committed  to  his  majesty's  prison  of  the  Fleet, 
rjiXh  he  shall  dear  bis  contempt,  and  this  court  make  other  order  to  the 
^  jfitrary.*' 

On  the  same  day  that  this  order  wae  pronounced,  the  fact  of  Mr. 
Weilesley's  commitment  was  brought  to  the  knowledge  of  the  House 
(?f  Commons  by  a  letter  which  the  Lord  Chancellor  addressed  to  the 
^peakftr;  and  two  days  afterwards  a  similar  communication  was  made 
1 1  :h€  Speaker  by  Mr.  Wellesley,  who  submitted  that  the  order  was  an 
x^ifriogement  of  the  privileges  of  parliament,  and  claimed  to  be  set  at 
hbeny  by  the  interposition  of  the  House.  The  measure  was  referred 
ty  the  House  of  Commons  to  a  committee  of  privileges.  That  com- 
mittee, after  hearing  evidence  for  several  days  with  respect  to  the  facts 
of  the  case,  and  examining  into  the  precedents  on  the  subject,  made 
their  report  to  the  House  on  the  26th  of  July  18SL 

T\\e  report  of  the  committee,  after  adverting  briefly  to  the  facts  of  the 
C3»,  and  referring  to  the  evidence,  set  forth  in  detail  the  different  pre- 
cedents which  a  search  into  the  journals  had  furnished,  touching 
breaches  of  privilege  by  the  arrest  of  members  of  parliament,  and  took 
notice  of  the  several  statutes  which  had  been  passed  to  restrain  the 
pririlege  of  parliament.  It  then  stated  that  the  committee,  after  every 
it^qairy,  had  been  unable  to  find  any  case,  in  which  the  right  of  the 
Ccort  of  Chancery  to  commit  for  contempt,  had  been  enforced  against 
r^Tsons  entitled  to  privilege  of  parliament.  The  cases  of  Lady  Wen- 
muu  1  P.  Wms.  701,  and  Lord  Roscommon,  before  Lord  Lyndhurst, 
IS^t  which  had  been  mentioned,  the  committee  did  not  consider  to  be 
ooDclnstve;  the  former  being  that  of  an  Irish  peeress  who  in  the  7  0. 1, 
YascommiUed  for  a  contempt  by  the  then  Lord  Chancellor,  and  was  at 
t^lt  time  entitled  to  no  privilege  in  England;  while  the  latter  was  that 
of  an  Irish  peer  in  the  10  6.  4,  who  under  the  Act  of  Union  was 
dearly  entitled  to  privilege  of  peerage;  but  as  the  order  for  his  commit- 
inent  for  a  contempt,  though  made  by  the  Lord  Chancellor,  had  never 
beeneieeuted  or  even  taken  out  of  the  registrar's  office,  no  opportunity 
occarred  for  questioning  it  in  the  House  of  Lords,  the  only  tribunal 
vhicfa  could  decide  on  the  extent  of  that  privilege.  The  report  then 
proceeded  as  follows: — 

*^The  case  of  the  Countess  of  Shaftsbury,  10  G.  1,  2  P.  Wms.  108, 
is  some  respects  resembles  the  present.  The  court  there  directed  a 
sequestration,  but  did  not  attempt  to  commit  a  peeress  who  had  con- 
'hred  and  effected  the  marriage  of  her  son,  an  infant  of  the  age  of  four- 
teen years,  without  the  consent  of  his  guardian.  Your  committee, 
having  failed  to  discover  any  instance  in  which  a  member  of  either 
hoase  of  parliament  had  been  imprisoned  for  a  contempt,  except  by  the 
iQthority  of  the  house  to  which  he  belonged,  since  the  early  cases  above 
referred  to  which  are  imperfectly  reported,  have  proceeded  to  consider 
this  case  on  the  grounds  of  analogy  and  of  intrinsic  merits. 

''The  same  principle,  on  which  it  has  been  resolved  by  the  House  of 
Lords  that  privilege  shall  not  prevent  the  courts  of  law  from  enforcing 
obedience  to  a  writ  of  habeas  corpus,  seems  to  require  by  analogy  that 
'he  Lord  Chancellor  should  possess  equal  powers  for  the  protection  of 
tbe  wards  of  the  Crown  committed  to  his  charge,  and  should  be  enabled 
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to  exercise  the  most  prompt  and  effectnal  means  to  prevent  them  from 
being  withdrawn  out  of  his  jurisdiction.  The  committee  find  the^  right 
of  courts  of  law  to  commit  privileged  persons  for  some  highly  crimioai 
contempts  strongly  asserted  by  different  writers,  particularly  by  Black- 
stone  and  Hawkins.  Attachment  for  criminal  contempt  has  been  de- 
scribed as  a  judgment  and  execution,  the  conviction  of  an  affender  by  a 
court  of  competent  jurisdiction,  and  the  award  of  a  sentcsnee  for  hk 
offence.  Tour  committee,  therefore,  conceive  that  the  present  case  talk 
within  the  principle  under  which  persons  committing  indictable  offence 
have  been  considered  not  to  be  entitled  to  privilege. 

"  Under  all  the  circumstances  of  the  case,  the  committee  have  coibc 
to  the  following  resolution;  that  Mr.  Long  Wellesley's  claim  to  be  ds- 
charged  from  imprisonment  by  reason  of  privilege  of  pftrliament,  ought 
not  to  be  admitted.'' 

The  motion  to  discharge  the  order  of  the  16th  of  July  now  came  on 
in  the  Court  of  Chancery;  and  Mr.  Wellesley's  leading  counsel,  Um 
Solicitor-General,  having  declined  to  argue  the  case,  after  the  report  of 
the  committee  of  the  House  of  Commons,  his  junior,  Mr.  Beames,  was 
heard  by  the  indulgence  of  the  court,  as  amicus  curisB,  in  support  of 
the  application. 

It  appeared  that  at  the  time  when  the  abduction  of  tbe  infant  plaintilT 
took  place,  she  was,  strictly  speaking,  without  any  guardians  appointed 
by  the  court;  for  the  Duchess  of  Wellington  had  died  about  three 
months  previously,  and  no  new  appointment  had  been  made:  and  as 
the  office  of  joint  guardian  does  not  survive,  Bradshaw  v.  Bradshaw,  1 
Russ.  528,  the  guardianship  of  Mr.  Courtenay  was  also  determined.  It 
was,  however,  assumed  throughout  the  discussion  that,  as  the  youDg-  ladj 
had  been  placed  under  the  care  of  the  Misses  Long  by  the  authority  of  the 
court,  and  as  the  order  (see  this  order,  2  Russ.  44, 3  Cond.  Cha.  Rep.  31.) 
by  which  Mr.  Wellesley  was  restrained  from  removing  her  from  the  care 
and  custody  of  those  ladies  was  still  in  force,  this  accidental  ctrcanh 
stance  did  not  affect  the  question  respecting  the  contempt. 

Mr.  Beames. 

The  proposition  which  I  mean  to  contend  for  is,  that  there  is  no  juris- 
diction in  this  cojart  to  commit  Mr.  Wellesley  for  a  contempt,  inasmacb 
as  he  is  a  member  of  parliament;  and  in  disctTssing  the  question  it  maf 
be  convenient  to  consider  how  the  matter  stands,  first,  at  common  law, 
next  upon  the  statute  law^  and  lastly  with  reference  to  the  cases  in  this 
court. 

Innumerable  cases  occur  in  the  old  books,  especially  the  year  books, 
all  establishing  the  position  that  a  member  of  parliament  is  not  liable  to 
be  arrested  or  imprisoned  sate  in  three  cases  only;  namely,  felony,  trea- 
son, and  breach  of  the  peace;  but  instead  of  travelling  through  those 
cases,  it  will  be  sufficient  to  come  at  once  to  the  authority  of  Lord  Coke, 
who,  in  his  fourth  Institute,  4  Inst  24,  25,  takes  notice  of  this  as  an  un- 
doubted privilege  of  a  member  of  parliament,  and  lays  down  the  doctrine 
in  the  words  already  stated,  that  a  member  of  parliament  cannot  be  ar- 
rested or  imprisoned  but  in  the  three  cases  of  treason,  felony,  and  breach 
of  the  peace.    In  that  passage  Lord  Coke  adverts  to  the  Court  of  Chan- 
cery, for  he  expressly  says,  referring  to  the  case  of  a  subpoena,  that  the 
same  rule  applies  to  courts  of  equity;  and  he  observes  that  the  privilege 
is  not  confined  to  the  member  of  parliament^  but  extends  equally  to  his 
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vmnts.  Indeed  he  goes  further;  for  he  also  says  with  reference  to  the 
pods  and  chattels  of  a  member  of  parliament,  chat  ibey  are  not  to  be 
sjtrained,  as  he  expresses  it,  <<  during  his  privilege/' 

Lord  Coke  iu  a  previous  part  of  his  work  had  occasion  to  consider 
vijit  is  always  spoken  of  as  the  lex parliamenti;  and  in  his  first  Insti- 
(ate,  1  InsL  11  b.^  in  enumerating  the  diflferent  laws  which  prevail,  he 
aeotioos  it  bf  that  name.  Nor  do  these  passages  stand  unsupported 
iiiJ  alooe.  Tliey  have  been  recognised  in  the  celebrated  case  of  Regina 
r.  Paty,  8  Raym.  1 105,  in  which  though  Lord  Holt  differed  from  the 
oiberjudges  on  some  points,  he  expressly  refers  to  the  passages  cited 
from  Lord  Coke  as  establishing  that  the  lex  parliamenti  forms  part  of 
tu  law  of  this  land,  and  that  the  privilege  of  members  of  parliament 
prevails  in  all  but  the  three  cases  of  treason,  felony,  and  breach  of  the 

The  comparatively  recent  case  of  John  Wilkes,  in  which  under  a  war* 
nnt  issued  by  the  Secretary  of  State,  Wilkes  was  committed  to  the  Tower 
inda&erwards  brought  up  before  the  Court  of  Common  Pleas,  furnbhes 
au  uluKration  of  the  same  general  doctrine.  In  that  case,  two  objections 
taken  to  the  form  of  the  warrant  were  overruled  by  the  court;  but  a 
third  objection,  that  Wilkes  was  a  member  of  parliament,  had  its  effect, 
ukj  be  was  accordingly  discharged.  Lord  Camden,  who  at  that  time 
{resided  in  the  Court  of  Common  Pleas,  in  giving  judgment,  2  Wits.  159, 
expressly  refers  to  the  passage  in  the  fourth  Institute;  and  he  lays  it 
(bwQ  broadly  that  in  every  case  except  treason,  felony,  and  breach  of 
:'je  peace,  the  privilege  prevails;  in  other  words,  that  courts  of  law  are 
bouad  to  suspend  the  exercise  of  their  jurisdiction  in  every  case  in  which 
a  Dumber  of  parliament  is  concerned,  except  in  the  three  cases  of  trear 
sofl,  felony,  and  breach  of  the  peace. 

it  may  therefore  be  assumed,  without  citing  a  multitude  of  other  cases 
7hich  were  expressly  recognised  by  Lord  Holt  in  Regina  v.  Paty,  and 
^'fiichare  brought  down  to  modern  times  by  the  decision  in  the  case  of 
Ji'bo  Wilkes,  that  the  law  corresponds  with  the  doctrine  laid  down  by 
Urd  Coke.  Lord  Holt,  in  delivering  judgment  in  Regina  v,  Paty,  very 
empbatically  expressed  his  opinion  with  respect  to  parliamentary  privi- 
lege; a  circumstance  the  more  important  because  his  lordship  does  not 
appear  in  that  judgment  to  have  been  by  any  means  favourable  to  such 
phriieje  as  was  supposed  to  exist  in  that  case  in  favour  of  members  of 
(he  House  of  Commons.  His  language  is,  ^  The  privileges  of  the  House 
cf  Commons  are  well  known;  they  are  founded  on  the  law  of  the  land; 
2od  are  nothing  but  the  law:"  and  he  continues,  <<  when  a  matter  of  pri- 
TJege  comes  in  question  in  Westminster  Hall,  the  judges  must  determine 
'-  We  must  take  notice  of  the  lex  parliamenti.  Lord  Coke,  in  bia 
i'st  Institate,  enumerates  it  as  the  law  of  the  land,''  2  Raym.  1114. 

In  another  case  of  frequent  reference.  The  Executors  of  Skewys  v. 
Chamood,  1  Dyer,  59  b.,  the  question  was,  whether  a  member  of  par- 
ament  was  privileged  from  an  arrest;  and  in  the  discussion  that  took 
;  ace  the  court  pointed  out  the  principles  upon  which  the  privilege  is 
:roHnded.  The  court  considers  the  attendance  of  a  member  of  parlia- 
^nt  in  his  place  as  of  great  importance  to  the  state;  for  the  state  has  an 
i:.terest  in  the  due  discharge  of  the  duties  of  every  member  of  parliament 
•w  his  place  in  parliament;  and  that  interest  is  paramount  to  every  other, 
and  only  gives  way  in  the  three  excepted  cases  of  treason,  felony,  and 
I'teach  of  the  peace.    In  those  particular  instances  in  which  the  privilege 
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is  made  to  yield  to  the  criminal  law,  it  is  a  choice  of  evil^  the  lair  pro- 
bably considering  that  a  person  who  has  committed  a  crintie  is  not  alte- 
gether  a  fit  person  to  be  the  representative  of  others,  or  perhaps  that  the 
state  itself  could  not  exist  if  crime  were  not  to  be  r^udied  in  any  indiri- 
dual.  But  upon  whatever  notion  the  exception  0  founded,  ic  is  ceriaiidy 
understood  that  in  those  three  particular  cases,  and  in  iia  others,  tfk 
privilege  gives  way  to  the  law.  This  subject  was  much  discussed  in  the 
case  of  Holiday  v.  Pitt,  2  Stra.  M5,  where  ten  out  of  the  twelve  judps 
were  decidedly  in  favour  of  the  privilege,  and  considered  that  since  the 
statute  of  William,  IS  &  13  W.  3,  c.  3,  there  could  not  be  a  doubt  of  m 
existence.  The  subject  was  also  considered  in  an  old  case  of  Hodges  r. 
Moor,  Noy.  83,  Latch.  48, 150,  where  the  oouit  was  of  opinion  duu  the 
privilege  existed  in  all  civil  cases.  In  Hodges  t;.  Moor  allosioa  we 
made  to  Thorpe's  case,  in  which  it  was  admitted  that  parliament,  thougji 
it  did  not  stay  the  proceedings  of  the  King's  courts,  privileged  the  per- 
sons of  its  members;  and  it  is  well  known  to  be  the  doctrine  of  the  cootfe 
of  common  law,  and  acknowledged  as  such  by  the  writers  on  the  sobject* 
among  others  by  Mr.  Tidd,  that  a  capias  on  a  judgment  at  la.vf  cannot 
be  had  against  a  member  of  parliament 

Upon  these  authorities  it  is  submitted  that,  at  common  law,  the  privi- 
lege is  clear:  that  all  these  cases,  and  innumerable  others  which  wigbt 
have  been  cited  to  the  same  effect,  establish  the  proposition  that  there  e 
no  jurisdiction  in  civil  matters  in  any  of  the  courts  of  law  or  eqaitj 
egainst  a  member  of  parliament,  so  as  to  enable  a  judge  to  comoiit  him; 
and  that  there  is  jurisdiction  in  criminal  matters  in  the  three  cases  pot 
of  treason,  felony,  and  breach  of  the  peace. 

Adverting  next  to  the  manner  in  which  the  privilege  has  been  d^ 
with  by  statutes,  it  is  sufficient  to  observe  of  all  of  them,  (1  Jac  c  IS, 
12  &  13  W.  3,  c.  3,  11  G.  2,  c.  24,  and  10  G.  3,  c.  50,)  what  the  whole 
frame  and  language  of  their  several  provisions  evidently  show,  that  tbey 
were  passed  for  the  purpose  not  of  enlarging,  but  restricting  the  eom- 
tnon  law  privilege;  and  in  that  light,  indeed,  the  coart  regarded  them  m 
the  case  already  cited  of  Holiday  v.  Pitt.  2  Stra.  985;  and,  farther,  that 
the  immunity  from  arrest  of  persons  entitled  to  the  privilege  of  parlia- 
ment is  distinctly  recognised  and  reserved  in  every  one  of  tt^m.  These 
statutes,  too,  apply  to  courts  of  equity  as  well  as  to  courts  of  law;  for 
the  enactments  refer  indiscriminately  to  suits  and  actions,  and  speak  of 
proceedings  in  courts  of  equity  and  in  the  Court  of  Chancery,  in  such  a 
manner  as  to  prove  that  no  distinction  was  contemplated  or  supposed  to 
exist  between  legal  and  equitable  proceedings  in  this  respect 

The  cases  in  equity  upon  the  subject  are  not  so  numerous  as  at  law. 
But  all  the  books  of  practice  concur  in  laying  down  the  proposition  that, 
in  the  case  of  a  peer  or  member  of  parliament,  the  person  cannot  be 
touched.  The  court,  however,  has  not  left  the  party  aggrieved  altogether 
without  a  remedy,  but  it  has  given  him  a  remedy  of  a  different  and 
peculiar  kind:  it  does  not  permit  him  to  impound,  so  to  speak,  the  per- 
son of  a  refractory  member  of  parliament,  but  it  enables  him  to  compel 
obedience  to  the  decree  of  the  court  by  means  of  a  sequestration. 

The  high  authority  of  Chief  Baron  Gilbert  distinctly  recognises  this 
doctrine  in  his  Forum  Romanum,  p.  67,  where  he  states  the  practice  as 
applicable  to  a  peer  and  member  of  parliament  to  be  by  sequestration. 
The  general  orders  of  this  court  make  some  curious  distinctions  upoa 
the  subject  of  beating  the  person  serving  the  process  of  this  court;»bov 
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T  the  ooDteiDfyt  is  sufficiently  evidenced  by  one  witness,  in  what  cases 
Oe  evideace  of  two  is  required,  and  other  similar  questions,  which  Gil- 
bert diseaases  elaborately,  For.  Rom.  212;  and  in  the  course  of  his  dis- 
rission  be  puts  the  case  of  a  peer  abusing  (which  is  a  very  high  con- 
tempt of  this  court)  the  officer  who  serves  its  process;  and  in  (hat  par- 
iriiUr  instance  he  says  the  peer  cannot  be  committed.  The  words  of 
G.  bert,  which  are  general  and  may  apply  either  to  opprobious  language 
rr  (0  personal  violence,  are  as  follows: — ^  But  a  nobleman  or  peer  of  this 
rnalm  may  abuse  the  party  who  serves  the  process  upon  him,  toiies 
fi.'4/teff,  for  his  person  being  sacred^  the  court  cannot  come  at  him  as 
(b«f  do  in  the  case  of  a  commoner,  quod  est  durum,*^  If  that,  how- 
ever, be  the  law,  the  hardship  cannot  affect  the  question.  In  another 
pvsage^  potting  the  case  of  a  breach  of  decree,  he  says,  that  for  breaking 
&  decree,  or  non-appearance,  or  want  of  an  answer,  you  may  sequester 
the  real  and  personal  estate  of  the  party,  as  is  used  and  practised  where 
tk  defendant  is  a  peer  of  this  realm;  but  shall  not  arrest  or  imprison  the 
bodyof  any  of  the  knights,  citizens,  or  burgesses,  or  other  privileged 
persons^  during  the  continuance  of  privilege  of  parliament. 

In  the  okler  Chancery  Reports,  there  are  a  ifew  authorities,  not  per- 
haps rery  explicit,  but  still  amounting  to  a  recognition  of  the  rule  in 
equity^  that  the  person  of  a  member  of  parliament  cannot  be  touched, 
txceft  in  treason,  felony,  and  breach  of  the  peace.  Of  these  one  of  the 
earliest  is  an  anonymous  case,  2  Ch.  Ga.  224,  in  the  year  1676,  which 
m  it  down  broadly  that  the  widows  of  peers  are  exempt  from  arrest. 
TLe  inference  is  that  as  they  were  exempt,  their  husbands  must  have 
*^n  exempt  likewise.  The  marginal  note  of  Pary  v.  Juxon,  3  Ch.  Rep. 
3^.  I  ease  in  the  year  1669,  states  that  a  member  of  convocation  had  the 
aae  pri?ilege  as  a  member  of  parliament,  without  specifying  what  that 
vis;aQa<^nowledgement,  however,  that  there  was  some  privilege  en- 
HJTedbythe  latter.  In  the  year  1666,  3  Ch.  Rep.  12,  a  motion  was 
fliUe  before  Lord  Keeper  Bridgman  against  a  member  of  parliament 
'oran  iojunction  for  want  of  an  answer:  the  injunction  was  granted,  but 
the  eoart  ordered  that  an  attachment  should  not  be  entered  against  the 
defeodaat,  he  being  a  member  of  parliament.  In  the  year  1685,  Anon. 
1  VcHL  329,  it  was  laid  down,  that  the  court  will  not  proceed  against  a 
member  that  has  privilege  of  parliament,  yet  if  he  sue  at  law  the  court 
^il  enjoin  him  until  he  answer. 

Iliese  cases  establish  the  proposition  that,  as  against  a  member  of 
pariiaoieDt,  the  old  practice  of  the  court  was  never  to  issue  any  process 
^^•idi  toudied  the  person. 

The  next  is  a  case  frequently  referred  to,  Eyre  v.  The  Countess  of 
^haftsbury,  2  P.  Wms.  102;  Giib.  Eq.  Rep.  172,  in  which  a  sequestra- 
'•i'>D  was  issued  against  the  Countess  of  Shaftsbury.  The  offence  of  that 
^dy  was  of  a  much  higher  nature  than  the  offence  of  Mr.  Wellesley. 
•^c.  Wellesley,  it  may  be  assumed,  is  in  a  situation  to  put  himself  re<;/ti^ 
"<  curia,  by  restoring  his  daughter  to  the  court;  and  when  he  has  re- 
*3red  her,  he  will  have  cleared  his  contempt,  and  will  be  no  longer  cou- 
riered a  fit  object  of  punishment.  But  the  Countess  of  Shaftsbury 
Kver  coald  restore  the  parties  to  their  original  condition.  She  had  com- 
Quued  ooe  of  the  gravest  offences  which  a  person  can  commit  against  a 
c^art  of  equity.  She  had  actually  married,  or  connived  at,  or  assisted 
'^•or  procured  the  marriage  of  a  ward  of  court.  She  was,  therefore,  in 
^sitaatioQ  infinitely  more  penal,  so  to  speak,  than  Mr.  Wellesley;  be- 


312  CONDENSED  ENGLISH 

[Mr.  Long  Wellesley't  Ciae«— 9  Rob.  it  Mjloe,  9»J2 

cauae,  whatever  snbmission  she  might  make,  she  was  no  longer  cspabk 
of  undoing  the  mischief  she  had  done.    Yet,  even  in  tliat  state  of  cir- 
cumstances, the  court  did  not  commit  her,  but  was  satisfied  with  merelj 
issuing  a  sequestration.    Recourse  was  had  to  the  common  .and  ordinarj 
mode  of  proceedmg  against  a  peer,  that  of  sequestrating  the  property,— 
sequestrating  it  of  course  as  a  punishment  only,  for  there  n^as  ooifaiDg 
further  for  the  Countess  to  do.    The  sequestration  could  not  possibly  be 
used  there,  as  it  might  be  used  most  beneficially  in  the  present  instance, 
in  order  to  prevent  a  mischief,  and  to  restore  the  parties  to  the  saoie 
situation  in  which  they  were  before  the  particular  offence  was  committed 
The  object,  therefore,  was  simply  punishment;  and  although  there  w^ 
every  motive  for  punishing  Lady  Shaftsbury  with  the  utmost  sererity, 
that  the  example  might  strike  terror  into  the  minds  of  others,  aud  deter 
them  from  the  commission  of  a  similar  ofiTence,  the  court  never  atiempted 
to  commit  her  person,  but  contented  itself  with  sequestrating  her  pro- 
perty.   That  case  is  reported  by  Chief  Baron  Gilbert,  as  well  as  bj 
reere  Williams,  and  the  reports  differ  in  no  essential  respect,  except  as 
to  the  case  of  Annesley  v.  Annesley,  to  which  they  both  refer.     From 
the  statement  of  Peere  Williams  the  inference  would  be,  that  Lord 
Annesley  was  committed;  but  from  Gilbert's  report  it  is  plain  that  the 
fact  was  otherwise,  and  that  the  court  had  only  recourse  to  its  osoaJ 
proceeding  of  a  sequestration;  and  there  also  it  must  have  been  inflicted 
in  the  way  of  punishment.    It  may  be  remarked,  too,  that  Lord  Mac- 
clesfield, who  decided  Lady  Shaftsbury's  case,  was  a  judge  on  ali  occa- 
sions disposed  not  only  to  exercise  his  jurisdiction,  but  to  carry  it  to  iu 
utmost  verge;  for  he  conceived  that  the  jurisdiction  was  most  salutarj, 
and  that  its  usefulness  was  only  to  be  proved  by  his  exercising  it  rigor- 
ously and  effectively. 

The  proceedings  in  Ex  parte  Hopkins,  3  P.  Wms.  152,  were  subse- 
quent to  Lady  Shaftsbury's  case,  and  after  Lord  Macclesfield  had  pre- 
sided in  this  court  for  a  considerable  period.  In  that  case,  a  merchaoi 
had  left  his  fortune,  which  was  considerable,  to  two  nieces,  whom  be 
had  brought  up  in  his  house,  and  he  appointed  certain  persons  to  be  his 
executors.  The  nieces  were  living  with  one  of  the  executors,  a  relatiou 
of  the  name  of  Hopkins,  and  the  father,  who  was  a  very  poor  man,  and 
who  probably  thought  his  paternal  power  might  in  that  instance  be  very 
usefully  exerted,  for  the  purpose  of  getting  a  sum  of  money  to  induce 
him  to  suspend  it,  became,  or  represented  that  he  was  anxious  to  obtain 
possession  of  his  children,  and  to  remove  them  from  the  executor,  io 
whose  custody  they  were.  Lord  Macclesfield  felt  very  great  doubt 
whether  he  could  entertain  the  question  upon  petition:  but  he  so  £aur  ac- 
knowledged the  paternal  power  as  to  say, — and  it  is  with  that  view  the 
case  is  referred  to, — that  the  father  was  justified  in  taking  his  daughters 
how  he  could,  having  an  undoubted  right  to  the  guardianship  of  tiiem, 
provided  he  did  not  commit  an  actual  breach  of  the  peace  iu  such  an 
attempt. 

It  may,  perhaps,  be  said  that  in  the  present  case  a  breach  of  the  peace 
was  committed;  but  after  the  opinion  intimated  by  the  court,  that  the 
exception  with  respect  to  privilege,  as  laid  down  by  Lord  Coke,  has  re- 
ference only  to  such  breaches  of  the  peace  as  may  become  the  subject  of 
legal  proceedings  before  a  tribunal  which  can  regularly  take  cognisance 
of  them,  it  is  needless  to  pursue  that  topic  farther.  A  fourth  head  of  ar- 
gument might  have  been  found  in  the  decisions  of  the  House  of  Com- 
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^^'.s  itself  upon  questions  where  its  own  privileges  have  been  concern- 
•,and  as  to  which  it  has  always  reserved  to  itself  a  right  to  judge;  but 
'T  ihe  recent  resolution  of  the  committee  in  this  very  case^  it  becomes 
v.eoessary  to  enter  upon  that  discussion. 

TTie  LoHD  Chancellor. — If  a  court  of  law  or  equity,  upon  due  deli- 
rerition,  entertains  an  opinion  that  a  member  of  either  house  of  parlia- 
r>nt  has  privilege  of  parliament,  that  court  is,  in  my  judgment,  bound 
'  2\re  him  the  benefit  of  his  privilege,  and  to  ^ive  it  him  with  all  its 

'.ients,  even  although  the  house  to  which  he  belongs  abandons  it  as  a 
-iiimof  right;  for  a  court  knows  nothing  judicially  of  what  takes  place 
/>  parliament  till  what  is  there  done  becomes  an  act  of  the  legislature. 

Mr.  Beames. 

The  oDly  other  point  to  be  adverted  to  relates  to  the  contempt  itself. 
<-^'.?uiering  the  subject  in  the  abstract,  and  laying  the  particular  facts 
i.v.rely  out  of  view,  the  first  observation  is  that  the  court  makes  no  dis- 
'\i\r\M  between  civil  contempts,  if  I  may  so  express  myself,  and  cri- 
mLni:  contempts.  The  court  makes  a  considerable  distinction  between 
\v\a(  are,  in  its  own  language,  termed  aggravated  contempts^  and  those 
' ''  of  &n  aggravated  description.    In  the  case  of  a  party  setting  the 

Q^erof  the  court  at  defiance,  and  refusing  to  do  an  act  of  justice^ 
'-Lch  he  has  been  required  to  do,  to  his  opponent,  which  is  an  aggra* 
'::ei  contempt,  the  court  has  gone  a  great  length.  Even  in  the  time  of 
hyi  Bacon,  as  the  orders  show,  the  court  has  put  the  party  so  acting 
-tO strict  confinement  And  there  is  a  case  in  Tothil  where  that  con^ 
!i:?Tfcnt  appears  to  have  been  of  a  very  severe  nature. 

Nothing,  however,  can  be  found  in  the  orders  of  the  court  to  justify  a 
'sioction  between  civil  and  criminal  contempts.  Indeed  the  very  ex- 
l^'^itiOQ  which  to-day  has  been  given  of  the  rule,  as  laid  down  by  Lord 
'  'i^y  would  render  it  impossible,  consistently  with  that  doctrine,  to 
?.ike  any  difference  between  tlpem,  or  to  hold  that,  without  the  inter- 
TemioQofa  jury,  without  that  fair  mode  of  trial  which  a  person  charged 
ina  critninal  sense  is  legally  entitled  to,  a  party,  possibly  a  very  poor 
ant)  helpless  individual,  may  be  exposed  to  a  contest  single-handed 
a2?.iD8tall  the  powers  of  the  Great  Seal. 

TtiB  only  distinction  taken,  has  been  between  simple  disobedience  and 
^is>jbedieDce  of  an  aggravated  kind;  and  the  court  attaches  terms  and  a 
r^oaity  to  the  latter,  which  it  does  not  do  to  the  former.  But  the  object 
ic  every  case  is  the  same, — to  efiect  a  compliance  with  the  orders  of  the 
"^'irt;  and  when  that  object  has  been  attained,  on  payment  of  costs,  and 
' -mitting  himself  to  the  power  of  the  court,  the  party  is  generally  set 

•  berty.  This  is  illustrated  by  the  course  adopted  in  the  instance  of  a 
>-r^n  marrying  a  ward  of  court.  The  officer  is  there  sent  to  take  the 
.  'ty  into  custody:  the  party  is  committed;  but  the  moment  the  settle- 
p'Qt  is  signed,  he  is  set  at  liberty  on  paying  the  costs.  The  court,  there** 
••'^,nsc8  the  power  of  committing  for  a  contempt,  not  as  a  means  of 
•'  "iishing  a  criminal  act,  but  only  for  the  purpose  of  enforcing  obedience 
«  rates,  orders,  and  decrees. 

* 

The  Loan  Chancellor. — I  am  exceedingly  well  pleased  that  I  took 
"^e  coarse  which  I  saw  fit  to  take,  and  which  I  thought  the  interests  of 
.v^ice  prescribed,  without  any  deviation  from  the  strictest  rules  in  force 
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here,  as  well  as  in  all  other  courts,  with  respect  to  the  hearing  of  coun- 
sel. In  conformity  wiih  those  rules  I  sufTered  Mr.  Beanies  to  address 
the  court  as  amicus  cxiriaBy  upon  a  question  so  grave  in  itself  and  so 
nearly  touching  the  liberty  of  the  subject.  This  practice  has  been  fre- 
qoently  adopted  in  matters  resembling  the  subject  of  the  present  disciR- 
sion.  It  is  not  unusual  in  the  Court  of  King's  Bench,  which,  in  theex^- 
cise  of  its  high  criminal  jurisdiction,  is  wont  to  let  in  the  light  to  be  obtain- 
ed from  such  arguments,  that  a  failure  of  justice  may  be  prevented. 

I  am  the  better  satisfied  with  having  taken  that  course  in  this  case, 
because  Mr.  Beames  has,  in  an  exemplary  manner,  abstained  frma 
abusing  the  indulgence  which  I  gave  him.  He  has  confined  hin^ei 
most  rigidly  to  the  question  which  he  endeavoured  to  ilUistrate;  he  has 
abstained  from  all  that  did  not  come  strictly  within  the  scope  of  t).a! 
permission;  he  has  stated  the  argument  with  his  usual  distincHness  ajid 
acuteness,  and  with  very  great  succinctness  indeed,  considering  the  ex- 
tent of  the  field  over  which  he  had  to  travel,  and  the  variety  af  teamii^. 
more  or  less  bearing  on  the  subject,  which  he  must  have  gone  through 
in  his  own  researches.  In  a  word,  he  has  exercised  the  delicate  offi^ 
of  amicus  curiae  with  great  correctness  and  precision. 

If,  upon  hearing  Mr.  Beames,  I  had  found  he  threw  any  new  1^ 
upon  the  question,  which  may  now  be  said  to  be  tmder  considenffao 
after  a  fortnight's  disctission,  elsewhere  as  well  as  here;  if  he  had  im- 
ported into  the  consideration  of  it  any  fresh  authorities,  or  any  hiihertd 
nncited  cases,  I  should  undoubtedly  have  paused  to  give  the  party,  oo  | 
whose  behalf  substantially  he  has  addressed  me,  the  benefit  even  of     I 

Eossibilities  and  doubts.  But  it  is  no  disparagement  of  Mr.  Beames^ 
earning  or  industry  to  say  that  he  has  failed  to  bring  novehv  into  a  dis- 
cussion of  so  long  standing  that  it  may  well  be  termed  vexata:  ihttthe 
has  failed  to  add  anything  new,  only  because  such  an  addition  wcraU 
inevitably  have  been  departing  from  the  matter  which  was  approprisff 
to  the  discussion;  only  because  it  had  been  exhausted  by  his  predeos* 
8ors,  and  because  no  man  could  hope  to  be  original  in  it  withont  also 
being  erroneous. 

Therefore,  although  leaning,  as  I  ought  to  do,  towards  the  gentleman 
on  whose  behalf  it  has  been  attempted  to  raise  a  doubt,  1  yet  feel  no 
obligation  on  my  part  to  delay  the  expression  of  my  opinion  upon  the 
legal  and  constitutional  point  now  made.  i 

The  old  authorities  upon  the  subject  of  parliamentary  privilege  are  to  | 
be  taken  with  very  ample  allowance,  for  they  all  refer  to  times,  aofi 
exist  in  circumstances,  wherein  the  claim  of  privilege  by  merabers  of 
parliament  was  infinitely  larger  than  anything  upon  which  both  houses 
now  are  content  to  rest.  One  can  hardly  open  a  book  under  the  head 
of  parliamentary  privilege  without  being  satisfied  of  the  truth  of  this 
proposition.  In  the  very  volume  of  Peere  Williams,  from  which  the 
Shaftsbury  case  has  been  quoted,  it  is  laid  down  in  Lord  Clifford's  case, 
8  P.  Wms.  3S5,  that  the  first  process  against  a  peer  of  the  realm,  or 
against  a  person  having  privilege  of  the  lower  house  as  a  knight  of  the 
shire,  or  as  a  citizen  or  burgess,  is  sequestration.  But  in  another  case, 
Anon.  1  P.  Wms.  535,  in  the  same  book,  without  a  name  and  equally 
without  authority  in  these  days,  it  is  stated  that  the  same  exemption  ex- 
tends to  the  menial  servants  of  peers;  and  that  the  first  process  in  their 
case  also  for  any  contempt  of  court  (for  no  exception  is  made)  is  not  bf 
arrest  of  the  body  but  by  sequestration.    This,  too,  was  so  ruled  after 
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*' s'atnte  of  William,  IS  &  13  W.  3,  c.  3,  in  restraint  of  privilege;  and 

f  r  jht  must  indeed  have  existed  after  that  act,  if  the  privilege  ever 
::..t.Jin  those  menial  servants,  just  as  it  did  before  the  act;  for  the 

•:  .'e  saves  (he  rights  of  all  persons  then  having  privilege,  and  makes 
^>  dilference  in  its  enactments  between  the  case  of  the  master  and  that 

le  servant.    See  10  G.  3,  c.  50. 

To  bring  authorities  either  from  the  records  of  parliament,  or  indeed 

nihe  records  of  courts  in  times  when  privilege  was  so  much  larger 
\vi  IS  now  contended  or  even  thought  of  by  the  stoutest  champion  of 
; :  lamentary  rights, — so  much  more  extensive  that  it  might  be  said  to 

3  different,  rather  than  the  same  claim, — is  manifestly  of  no  use  in 
sin;  of  the  practical  question  now  before  us. 

iiitifany  one  wishes  to  see  how  far  the  pretensions  of  the  bouses  of 
['.anient  have  formerly  been  carried,  to  know  how  incumbent  it  is 
cfoj  (he  courts  of  law  to  defend  their  high  and  sacred  duty  of  guarding 
i  e  lives,  the  liberties,  and  the  properties  of  the  subject,  and  protecting 
i'^e  respectability  and  the  very  existence  of  the  houses  of  parliament 
iheiiselTcs  against  wild,  and  extravagant,  and  groundless,  and  inconsis* 
tni  Dotions  of  privilege,  it  would  be  sufficient  to  refer,  not  to  the  times 
'  :':nePlantagenet8,  of  the  Tudors,  or  of  the  Stuarts,  the  records  of  which 
'  <'jnd  in  extravagant  dicta  of  the  courts,  and  yet  more  extravagant 
rMensions  of  the  two  houses,  but  to  a  much  later  and  more  rational 
i'.'^cKi  of  parliamentary  history — to  the  days  of  the  family  under  whom 

•ppiiy  all  classes  in  these  realms  have  so  long  enjoyed,  each  in  its 

'^^:e,  the  rights  of  freemen. 

lathe  year  1759  an  action  of  trespass  for  breaking  and  entering  a 
^;^7  was  tried  in  the  House  of  Commons,  to  the  lasting  opprobrium 
'!  rirliameDtary  privilege,  to  the  scandal  and  disgrace  of  the  house  of 

1  iment  that  tried  it,  and  to  the  astonishment  and  alarm  of  all  good 
^f%  whether  lawyers  or  laymen.    Admiral  Griffin  made  complaint  to 

1^  bouse  whereof  he  was  a  member,  that  three  men,  whose  names 
■^'e  stated,  had  broken  into  and  entered  his  fishery  near  Plymouti^ 
^•^d taken  the  fiish  therefrom,  and  destroyed  the  nets  therein;  and  the 
't^ose  forthwith,  instead  of  indignantly  and  in  mockery  of  such  a  pre- 
'^itm  dismissiag  the  charge  and  censuring  him  who  made  it,  ordered 
'he  deieodants  ia  the  trespass,  for  so  they  must  be  called,  to  be  commit- 
^'J  into  the  custody  of  the  serjeatit-at-arms.    They  were  committed  into 

-:  custody  accordingly;  they  were  brought  to  the  bar  of  the  House  of 
'.••1)10003^  and  there,  on  their  knees,  they  confessed  their  fault;  they 

'i^ised  never  again  to  oflfend  the  admiral  by  interfering  with  his 

''?d  right  of  fishery;  and  upon  this  confession  and  promise  they  were 
'  ^tiarged  on  paying  their  fees.  So  that  by  way  of  privilege,  a  trespass 
*is  actually  tried  by  the  plaintiff  himself  sitting  in  judgment  against  his 
^i^ersary  the  defendant,  and  the  judge  (for  in  this  case  the  house  and 
u  complaining  party  must  be  considered  as  identical)  was  pleased  to 

>:.de  in  his  own  favour.* 

^is  is  enough  to  warn  courts  of  justice  how  they  accede  to  claims  of 
''•Tilege  the  instant  they  hear  that  once  magical  word,  pronounced. 
^*^Q  in  the  event  of  the  house  of  parliament,  by  their  committee's 
ftport  and  by  their  votes,  having  decided  in  favonr  of  so  monstrous  a 

*  Coaibom'  JonraalB,  vol.  xzviii.  pp.  489,  550.  The  Joomals  of  that  period 
*^«u^  with  «aasa  of  a  similar  kind.    See  S  Myloe  A^  Koeo,  395. 
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preleiision,  I  slioutd  siiU  have  deemed  il  my  duty,  if  the  faci- 
authorized  me,  to  act  as  1  am  now  prepared  to  act,  or  rn ' 
tiniie  at^tiiig.     If,  instead  of  justly,  temperately,  and  wisely 
(his  iiinnstroiis  claim,  1  had  fuiind  an  unanimous  resaluiioti  < 
in  its  Tavonc,  I  should  still,  (and  it  was  this  which  made  mc 
assure  the  counsel  that  I  needed  not  the  resoiutiouof  the  Ho'> 
mons  in  favour  of  the  Court  of  Chancery,)  I  should  still  liu.v<j   ^i-s^ 
pursued  my  own  course,  and  persisted  in  acting  according   to  wb 
knew  to  be  the  law. 

Having  disposed,  generally  speaking,  of  ihe  atithorities  of  iliose  t 
days  by  these  observaiions,  1  must,  however,  remark  further   that  1 
find  uo  cases  in  the  books  to  justify  the  assertion  of  privilege  now  oi 
1  speak  not  of  the  records  of  parliament,  but  con&ne  my  propnsitti: 
judicial  authority.     This  dislincliou  I  feel  myself,  after  roanu       '   '  ' 
tion,  authorized  and  bound  to  take.     For  let  not  any  one   m 
when  I  at  once  and  without  argument  ordered  Mr.  Well 
commiiled  to  the  Fleet,  well  knowing  at  the  lime  that  he  wi 
of  the  House  of  Commons,  1  was  taken  unprepared,  or  exp  i : 
or  unadvi«>d  opinion.     The  case  was  familiar  to  my  mind. 
It  in  every  form;  I  had  heard  it  discussed  in  every  shape;   I 
in  the  court  of  parliament;  I  had  encountered  it  in  the  coi. 
In  all  those  courts  1  had  borne  a  share  in  (he  discussion,-  ha ' 
argued  the  greatest  of  all  the  cases,  Burdett  v.  Abbott,  Hurdeii 
5  Dow,  1 05,  when  it  came  by  writ  of  error  from  the  Con  r ;  • 
Bench  and  Eicbec^uer  Chamber  before  the  highest  judical' 
realm,  the  House  of  Lords,  sitting  as  a  court  of  law.    Th«  ri 
deliberaiion  and  attention  has  been  confirmed  in  my  liiii< 
recent  inquiry,  and  by  again  going  over  the  ground  1  had  s. 
viously  trodden;  and  the  conclusion  I  have  come  to  is,  th.i; 
ground  whatever  to  maintain  (he  claim  of  privilege  now  sei  \\ 

To  those  who  argue  on  the  other  side  1  at  once  makt-  n 
almost  all  that  Mr.  Beames  urged  this  morning,  as  tocouim 
lefusiug  to  put  in  an  answer,  for  refusing  to  pay  money  or.  I 
paid,  for  resisting  a  decree  to  perform  any  specific  act,  for  cm' 
timber,*  or  doing  any  other  act  in  the  face  of  an  injunction, 
face  of  any  other  order  of  this  court.  The  breach  of  any 
stantially  of  a  civil  description,  and  in  a  civil  matter,  thai  : 
touching  the  rights  of  real  or  personal  property,  will  not  *  ' 
court,  the  Court  of  King's  Bench,  the  Common  Bench,  the  i 
of  the  King,  nay,  not  even  the  House  of  Lords  itself,  judgini' 
leson,  to  aiiach  the  person  of  the  party  having  privilege  of  j 
and  disobeying  such  an  order. 

f  leave  for  furilier  observation  that  ingenious  and  acute  | 
Beames's  argument  where  he  takes  the  ground  of  denying  ili.; 
between  a  civil  and  a  criminal  contempt;  the  only  part  of  hn 
in  which  1  think  he  may  be  said  to  have  thrown  any  new  light  up 
Ihe  subject.     I  had,  however,  previously  considered  the  qucstiou  in  ll 

•  InShirlay  P.  Earl  Ferrers,  Lincoln's  Inn  Hall,  July  15,  1831,  lliC   '     -'  "' 
celiac  aliirQied  an  order  by  nhich  it  was  directed  that  a  Mqueslratlou 
against  the  defendaDl,  Earl  Ferrets,  forcultlng  done  timber  in  breach  of .. 
and  that  an  agcDi  ol'  his  lordsbip,  who  had  been  a  part;  to  the  nma  con': .. 
be  comiaUted  to  the  Fleet. 
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pntof  riew;  I  had  frequently  heard  it  discussed,  in  the  course  of  thie 
drmer  controversies;  and  it  was  not  therefore  now  presented  to  my 
Bind  io  this  light  for  the  first  time. 
Accordingly  the  ground  on  which  I  rest  my  denial  of  parliamentary 
TTiriiege  in  the  present  case  is  not  that  taken  by  my  Lord  Coke,  and  by 
6e  orteDtimes  repeated  resolutions  of  the  House  of  Commons, — the 
propositioD  which  makes  the  exception,  but  confines  it  to  treason,  felony, 
ui  surety  of  the  peace,  and  maintains  privilege  in  every  other  case.    I 
bre  already,  in  the  course  of  the  argument,  stated  one  reason  why  I 
QTmot  80  restrict  the  privilege, — why  I  draw  my  line  in  another  diree- 
tob,  or  higher  up  upon  the  scale.    If  the  only  ground  of  commitment, 
t7 1  court  of  competent  jurisdiction  to  try  the  case,  was  that  a  breach  of 
^  peace  had  been  committed,  the  breach  of  the  peace  not  being  the 
min  offence,  but  only  incidental  to  it,  and  accidentally  mixed  up  with 
it,-4f  (hat  were  the  only  ground,  no  court  could  commit  for  a  contempt 
onaeeompanied  by  a  breach  of  the  peace,  however  aggravated  the  crimi- 
nality of  that  contempt  might  have  been.    And  a  second  consequence 
voddalso  follow,  that  this  or  any  other  court  which  had  not  jurisdiction 
of  1  breacliof  the  peace  could  not  commit  at  all.    A  justice  of  the  peace 
ccoid  commit,  the  Court  of  King's  Bench  could  commit;  but  the  Court  of 
HiaDoery,  the  Common  Bench,  or  the  Exchequer,  could  not  commit, 
i«aase  they  have  no  jurisdiction,  no  cognisance  of  the  peace. 
There  are,  ho\irever,  many  offences, — and  this  is  the  other  ground  of 
^denying  that  to  be  the  right  distinction, — offences  for  which  no  mt^n 
^ndoabt  the  right  of  the  Courts  of  Common  Pleas,  of  Exchequer,  and 
of  Chancery,  to  commit;  offences  for  which  till  now  their  right  to  com- 
mit ba  never  been  disputed;  offences  involving  no  breach  of  the  peace, 
^  for  which,  by  every  day's  practice,  parties  are  committed  by  those 
^^ns,  and  by  the  Court  of  King's  Bench,  not  sitting  as  a  criminal  court. 
If  the  line  is  to  be  assumed  which  has  been  drawn  by  Lord  Coke  in 
'>he  &ist  Institute,  and  followed  by  the  houses  of  parliament  without,  as 
'^  appears  to  me,  duly  weighing  the  subject-matter,  will  it  be  said  that 
ioiember  of  parliament  can  commit  perjury  without  punishment?  That 
a  no  treason,  or  felony,  or  breach  of  the  peace:  it  is  not  even  such  an 
offecttas  for  which  you  can  have  "  surety  of  the  peace,"  the  expression 
used  in  mwid  of  the  parliamentary  resolutions. 

it  may  be  said,  indeed,  that  a  member  of  parliament  is  liable  to  an  in- 
cjcftoeot  for  perjury  in  any  court  that  has  competent  jurisdiction,  and 
v^Uq  conviction,  be  punished  in  his  person  by  imprisonment.  But 
^  tUs  two  material  observations  arise:  First,  if  breach  of  the  peace, 
^^^^Hjand  felony,  alone  give  to  any  court  a  right  to  take  the  body  of 
I  person  having  privilege  of  parliament,  where  is  that  qualification  of 
l^rd  Coke's  rule,  or  of  the  resolutions  of  the  commons,  to  be  found, 
^idi  entitles  a  court  after  trial  and  conviction  to  touch  the  person  of 
■<  privileged  man?  From  the  beginning  to  the  end  of  the  parliamen- 
^discussions  on  the  subject,  there  is  no  distinction  taken  between 
^ne  process  and  the  execution  of  a  sentence.  And  yotf  if  the  limit  of 
^  rule  of  privilege  is  to  be  taken  from  the  text  of  Lord  Coke,  or  from 
*^  resolutions  of  the  houses  of  parliament,  no  member  of  parliament 
^W  be  inaprisoned  even  upon  a  conviction  for  perjury  by  virtue  of  a 
?m\z[  sentence  leeally  pronounced.  But  the  second  observation  ren- 
^n  the  accuracy  of  the  first  immaterial  What  shall  be  said  of  a  crime 
^rly  equal  to  perjury  as  to  its  effects  in  defeating  the  ends  of  justiooy 
Vou  XIII.— M 
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a  crime  which,  though  not  in  a  technical  sense  equal,  is  yet  in  all  other 
respects  the  same  with  perjuryi  I  mean  prevarication  upon  oath?  If  th: 
prevarication  amounts  to  all  that  moral  perjury  can  reach,  either  in  mis- 
chief or  in  guilt,  if  a  man  has  twenty  times  over  in  his  cross-examinaiicc 
told  a  falsehood,  and  his  next  breath  has  operated  his  own  conviction  of 
that  falsehood,  unless  it  be  upon  a  point  material  to  the  issue  to  be  tnei 
it  is  not  perjury  in  law.    What  do  the  courts,  when  that  foul  crioie  ii 
committed  in  their  face?    They  do  not  order  the  party  to  be  indicted  for 
perjury,  as  he  would  be  if  he  had  sworn  falsely  to  a  thing  niaieria)  \s 
the  issue — because  they  know  that  he  roust  then  escape  upon  a  trial: 
but  they  order  him  to  stand  committed  fur  his  prevarication.     In  what 
form,  and  under  what  name?   For  a  contempt  of  thd  conrf  by  prerarr- 
<»iting  on  his  oath.  If  in  the  Court  of  King's  Bench  a  member  of  partia- 
ment  should  so  far  forget  his  honour  as  a  representative,  and  his  duff 
as  a  man,  as  to  prevaricate  grossly  on  his  oath,  was  it  ever  dreamt  ht 
would  be  at  liberty  to  say,  <<  true, I  have  prevaricated;  but  I  am  a  knigb 
of  the  shire,  I  am  a  citizen,  or  I  am  a  burgess  in  parliament;  tnie  itii 
I  have  done  that  which  degrades  and  disgraces  me,  that  which  is  the 
most  flagrant  attempt  that  can  be  made  to  defeat  the  administration  c^' 
justice;  true  it  is,  1  have  done  that  for  committing  which  any  otlier  nm 
would  have  been  hurried  from  hence  to  a  dungeon;  but  I  am  a  wembet 
of  the  House  of  Commons;  I  have  privilege  of  parliament^  and  my  per- 
son is  as  sacred  as  the  oath  which  I  have  taken  and  broken.*'    Were 
any  man  so  ill  advised  as  to  offer  stich  an  insult  to  the  court,  far  from 
operating  to  his  protection  under  this  privilege,  it  is  my  firm  belief,  it  ii 
my  fervent  hope,  that  it  would  make  him  cease  to  be  a  member  of  par- 
liament by  expulsion.    But  it  is  also  my  belief  that  it  would,  in  the  first 
instance,  be  visited  with  condign  piniishment  by  the  court  whfise  dignitr 
had  been  outraged;  and  that,  long  before  the  house  which  he  had  db- 
graced  had  thrust  him  forth,  the  court  would  vindicate   its  imuM 
honour,  and  reject  with  scorn  the  plea  of  privilege  by  which  he  had  ag- 
gravated his  offence. 

The  line,  then,  which  I  draw  is  this; — that  against  all  civil  prooea 
privilege  protects;  but  that  against  contempt  for  not  obeying  civil  pro- 
cess, if  that  contempt  is  in  its  nature  or  by  its  incidents  criminal,  prir^ 
lege  protects  not:  that  he  who  has  privilege  of  parliament,  in  all  ciril 
•matters,  matters  which,  whatever  be  the  form,  are  in  substance  of  acirii 
nature,  may  plead  it  witli  success,  but  that  he  can  in  no  criminal  roattef 
be  heard  to  urge  such  privilege:  that  members  of  parliament  are  priri- 
leged  against  commitment,  qud  process,  to  compel  them  to  do  an  act;— 
against  commitment  for  breach  of  an  order  of  a  personal  description,  if 
the  breach  be  not  accompanied  by  criminal  incidents,  and  provided  the 
commitment  be  not  in  the  nature  of  punishment,  bat  rather  in  the  nature 
of  process  to  compel  a  performance; — that  in  all  such  matters  members 
of  parliament  are  protected;  but  that  they  are  no  more  protecred  ihas 
the  rest  of  the  king's  subjects  from  commitment  in  execution  of  a  sen- 
tence, where  tlie  sentence  is  that  of  a  court  of  competent  jnrisdiction,aDd 
has  been  duly  and  regularly  pronounced.  Now  convictions,  and  the 
sentences  that  follow  upon  them,  are  of  two  sorts;  either  formally,  npoa 
trial,  by  indictment  or  information  and  verdict,  with  the  consequent 
judgment,  or  summarily,  but  as  legally,  as  formally,  by  a  commiiiDeiil 
ibr  contempt,  where  there  is  no  oilier  punishmeut  provided^  and  do 
fOtber  mode  oif  trying  the  offence. 
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In  theciSB  of  the  Earl  of  Shaftsbnry,  6  State  Trials,  p.  1M9,  How. 
LwhojWben  committed  by  the  Lord's  House  of  Parliament,  whereof 
vjs  a  member^  brought  his  writ  of  habeas  cof^tis^hoxd  Chief  Justice 
mlord  in  delivering  the  judgment  of  the  court,  held  that  the  couri 
el  no  right  to  consider  the  validity  or  the  form  of  the  warrant  upon 
i.ch  the  earl  had  been  committed.  It  was  enough  for  that  court  that 
».:empt  was  alleged,  and  an  order  of  commitment  made  upon  which 
t  warraut  proceeded;  and  the  Chief  Justice  observed  that  if  a  party 
.7  of  contempt  could  not  be  committed  to  prison^  there  was  then  no 
iibhment  at  all  with  which  he  could  be  visited  for  his  offence. 
S}.if  the  pnrty  here  guilty  of  the  contempt  cannot  be  committed  to 
^  !i,he  most  escape  punishment  altogether;  for  a  breach  of  the  peace 
u  necessarily  incident  to  the  contempt  And  yet  I  should  have 
umiited  just  as  much,  had  there  been  no  breach  of  the  peace,  as  if 
rofenceof  contemning  the  court  had  been  aggravated  by  the  addi- 
ira.  offence  of  an  assault  committed  upon  one  of  his  majesty's  subjectSr 
Tlten  are  cases  indeed  which  go  a  good  deal  further,  and  which  jus- 
fviiK  in  denying  that  what,  in  common  parlance,  may  be  called  crimi-' 
ilcoqieiDpt,  must  have  been  committed  in  order  to  oust  the  privilege. 
:})( contempt  savours  of  criminality,  and  the  sentence  is  penal,  that 
^'iiQg  to  the  books  appears  to  be  enough. 

With  respect  to  the  distinction  between  civil  and  criminal  contempts, 
irJedbyMr.  Beames,  I  agree  that  there  may  oftentimes  be  a  difficulty 
biiog,  first,  authority  for  deciding  where  the  line  is  to  be  drawn^ 
lispcoodly,  instances  in  practice  for  drawing  it.  Yet  that  line  haa 
^Q fecofniised  by  the  Court  of  King's  Bench,  in  Catmur  v.  Knatchbull, 
T  I  448,  and  in  Walker  v.  Lord  Grosvenor,  7  T.  H.  171.  The 
■'^  vas  the  case  of  non-performance  of  an  award,  made  a  rule  of 
>«r^;  for  oon-performance,  being  a  disobedience,  was  a  contempt  of  the 
i''n,iDd  so  might  be  regarded  as  technically  speaking,  and  in  form  aa 
f^.c8.  But  the  court  held,  that  as  it  related  simply  to  a  civil  matter, 
^^vas  rather  in  the  nature  of  process  to  compel  the  performance  of  a 
^fic  act,  the  matter  was  in  substance  not  criminal  but  civil;  and  it 
'''i^  to  commit  the  defendant,  a  member  of  parliament,  for  his  diso*^ 
^^^noe.  The  same  doctrine  was  laid  down  in  the  other  case,  where 
^eootKooDpliance  was  by  a  peer. 

Hit  suppose  the  matter  to  have  been  criminal,  though  without  breach 
^i^  peace;  suppose,  for  instance,  an  interruption  or  obstruction  of  the 
''in  s  business  by  a  man,  having  privilege  of  parliament,  getting  up 
-Stopping  the  court  by  a  long  harangue,  by  ribaldry,  by  invective,  by 
'J'^r.orby  any  other  indecency  which  human  wit  may  fancy,  or  hu- 
^itnily  niay  practise,  is  it  possible  to  doubt  that  the  court  would  order 
^'^Scer  to  seize  him  forthwith  and  remove  and  commit  him  to  con- 
'j^ient,asa  person  who,  in  the  face  of  the  court,  had  been  guilty  of 
^ntea)pt,of  a  criminal,  and  not  of  a  civil  kind?*  Indeed  if  he  was 
'y  removed  from  the  cotirt,  that  would  be  enotigh  for  the  purpose 
^1  argument;  because  the  act  of  the  officer  and,  consequently,  of  the 

*PWrtfatiny  to  be  sworn  fs  guilty  of  a  contempt  for  wbich  lie  may  be  com- 
"^  »nd  finej,  %  SM,  978.  •*  No  peer  or  lord  of  parliament  bath  privilege  of  pecr- 
-f  of  parliament  against  being  compelled  by  process  of  the  courts  In  Westminster 

'['^^1  ol)edienee  to  a  writ  of  habeaa  wrptu  directed  to  him.^    Lord's  Journals, 

'^uiL  p.  37.    Rex  V.  Lord  Ferrers,  1  Barr.  631. 
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court  itself — the  bare  act  of  laking  ihe  olTenderant)  piiiting  liim  oi 
court  is  as  much  imprison  mem,  in  contemplation  of  law,  as  if  he 
been  thrown  into  the  Ring's  Bench  prison.  And  if  the  party  is  p 
leged  from  being  sent  to  prison,  lie  is  equally  privileged  from  b 
turned  ont  of  conn.  Yet  if  the  judges  had  not  this  power,  about  I 
men  would  have  (he  right  to  go  and  interrupt  the  business  of  all 
courts  in  the  kingdnm.  The  business  ofiicensingscssionsaud  of  qm 
sessions  in  the  country  might  be  entirely  put  a  stop  to  by  one  oc 
gentlemen  in  the  county,  who  might  happen  to  lake  au  miere 
obstructing  the  proceedings,  and  to  be  clothed  with  partiameuury  i 
lege. 

But  it  is  not  thero  only  that  such  interruptions  may  lake  piaa 
these  privileged  individuals  choose  to  carry  their  political  iuierferse 
far,  the  very  business  of  the  Court  of  Hustings  and  of  the  sheriff  at 
lions,  where  they  are  not  merely  supposed  but  are  almost  asstim 
take  a  deep  interest,  may  be  put  an  end  to;  so  that,  until  we  <ro 
parliament  itself,  we  should   here  have  upwards  of  a  thci: 
who  would  have  the  absolute  right,  uncontrolled  by  an  . 
that  of  the  houses  to  which  they  belong,  of  enleriiie;,  ii><i!. 
a  body,  into  those  courts,  and  not  only  obstructing  all  eleciiuu,  uu^ 
rupting  the  administration  of  all  civil  and  criminal  justice. 

Nor  is  the  argnmem  ab  hwonvenienti  less  apphcable  to  eqa 
jurisdiction  than  it  is  lo  the  other  branches  of  judicature.  Who  n 
persons  most  likely  to  be  guiiry  of  those  very  offences  whicli  this 
IS  most  frequently  called  upon  In  visit  wiih  punishment  in  order  t 
tect  its  wards?  If  other  courts  have  a  certain  proportion  of  their  i 
in  parliament,  this  court,  from  the  importance  of  the  matiers  bi 
before  it,  has  a  much  larger  proportion  there;  and  if  there  be  any 
in  which  members  of  parliament — young  commoners  and  yoini; 
— are  more  likely  than  others  to  become  obnoxinus  to  our  jiirtnj 
it  is  precisely  in  cases  relating  to  the  safety  of  heiresses  and 
wards. " 

That  case  may  slill  be  supposed  in  real  life  which  in  (he  most  fii 
part  of  the  most  excellent  of  his  works  the  poet  has  so  admirat 
scribed  in  the  history  of  a  travelled  and  accomplished  profligi 
whom,  when  in  the  depth  of  bis  desperate  fortunes, 

"Stolen  from  a  duel,  followefl  by  a  nan," 

*  That  inlerfering  with  the  cuslodj,  or  secretly  encounging  or  ebeuing  t 
riage  of  i  ward  or  court,  has  always  been  regiided  bb  a  contempt  in  its  namt 
nal,  and  punishable  as  such  b;  commtinient  during  pleasure,  see  Phipps  *, 
Angelsea,  I  P.  Wms.  G9G,  and  Kiffen  d.  Kiffen,  and  Dr.  Yalden'a  Case  Umm 
Herbert's  Case,  3  P.  Wms.  116;  More  >.  More,  3  Atk.  1ST;  Jnon.  (Hn 
Science),  a  Atb.  173;  Smith  r.  Smith,  3  Atk.  303;  Butler  v.  Freeman.  Anib.] 
the  eaaea  referred  lo  in  Mr.  Blunt'a  notes;  Brandon  v.  Knight,  I  Dick.  160;  I 
V.  Savage,  I  Vee.  jun.  164;  Priestley  v.  Lamb.  6  Ves.  431;  Millet  v.  Kaww, 
419;  Balhoral  o.  Murray,  8  Vos.  74;  Warier  o.  Yorko,  19  Yea.  4JI.  In  Lbc 
oal  Itegisier  (p.  134,  W;ati'a  ed.)  a  diatinciion  is  taken  between  diieei  and  | 
contcmpla;  far  the  patty  roaj  be  punished  by  being  uominitied  to  ihe  Flael 
pltatun,  and  ordinary  conlempla,  where  the  commitmeut  is  only  till  die  otidei 
court  be  obeyed. 
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K B  added,  M  the  neans  4>f  retrieving  him — 

^  But  if  ft  boroogU  choose  iiiai,  not  undone." 

And  such  are  the  raen  wham  this  arrogatnd  privilege  wonid  siiflfer  te 
nter  iri(hin  the  preeincte  of  this  high  court  of  judicauire,  and  to  revel 
ii<  the  eontempt  of  the  most  delicate,  the  most  important  of  the  functioae 
v'h  vhidi  it  is  entrusted. 

I  hare  already  ^ven  a  reason  why  the  authority  of  decided  cases  ia 
bvonr  of  privilege  goes  for  tittle,  if  drawn  from  times  when  the  most 
mrifagaiit  notions  of  its  extent  were  entertained :  but  in  the  same  pro- 
pnioo  mast  any  decision  against  privilege  in  those  times  be  held  so 
nueh  (be  Strang  in  behalf  of  tiie  law^  aurhority.  I  will  only  refer 
to  I  case  ia  Levinz  which  seems  to  me  directly  in  poitit — a  case  never 
cootridicled,  never  overruled,  and  calculated  by  decision  to  make  a& 
mdof  the  argument.  1  allude  to  the  case  of  Wilkinson  v,  Boutton, 
beke  the  Ceurt  of  King'e  Bench,  when  Lord  Hale  presided,  and  re- 
ponedbf  Mr.  J.  Levinz,  1  Lev.  163.  To  an  action  for  felse  imprison^ 
ment  there  was  pleaded  a  justification,  under  the  custom  of  London  for 
theMifor  and  Aldermen  to  have  the  custody  and  guardianship  of  female 
orphans  till  twenty-one  or  marriage,  and  for  any  persons  taking  such 
!:ro[n  the  guardian  appointed  by  the  Mayor  and  Aldermen,  to  be  brought 
^P  before  the  court  and  imprisoned.  To  this  plea  there  was  a  demurrer 
flo  tvo  grounds,  the  first  of  which  is  only  material  in  so  far  as  it  drew 
(TDm  the  court  a  declaration  that  the  matter  was  criminal  for  which  the 
'«itjrhad  been  imprisoned.  The  second  ground  was  that  the  custom 
'Jiiieoed  was  ill,  <<  because  it  is  a  custom  to  commit  without  exception 
<^^  peers."  This  demurrer  therefore  raised  the  question  distinctly, 
*^r  or  not  a  peer  could  be  committed  for  such  contempt  of  the 
''<Hirtof  Aldermen  as  consisted  in  taking  an  orphan  out  of  the  custody 
^  thetn  appointed;  and  the  court  held  it  clear  that  a  <<peer  is  not  privi- 
*?«i  in  thbcaae- ' — I  cite  the  book, — ^**for  in  homine  replegitmdOy  where 
Ir detains  the  body,  he  shall  be  committed;"  and  there  was  judgment 
^  the  dafendanty  disallowing  the  demurrer.  The  authorities  cited 
tytheeoort  are  the  Year  Book  11  H.  4, 15,  and  Fitzherbert's  Natura 
Smmj  68,  C,  The  former  was  a  case  of  homine  repkgiando,  in 
vl^ichthe  sheriff  had  returned  that  the  distress  had  been  eloigned;  and 
one  point  made  was,  that  the  party  was  a  peer  of  the  realm,  **issini 
V^fcapiasmgistpms  vers  Itri.^'  But  the  court  took  the  distinction  I 
^'cpoKued  here,  and  said  **en  detten  trespas  capias  ne  gist  my  vers 
^  Cmmt  Baron  et  hvjusmodi;  per  ceo  que  pur  cause  de  lour  estatCj 
^^eniend  qtieib  ont  assets j  ^c;  mes  en  cest  ease  k  tort  que  el 
f^^i  (kcequeel  ne  suffre  le  replevin  estrefait^  est  le  cause  que  son 
•y^Hra  priSf  de  quel  estate  que  it  soit;^^  and  reference  is  made  to 
Wmao's  case,  in  the  time  of  King  Richard.  The  language  of  Fitz- 
jrberi,  N.B.  155,  C,  is  equally  precise:— « If  there  be,*'  says  that 
^nter,«aneIoignment  returned  by  the  sheriff,  the  plaintiff  shall  have 
^^^posinioitherfiam\.o  take  the  defendant's  body,  and  to  keep  the 
Afoe  qumisque  &c.,  whether  he  be  a  peer  of  the  realm  or  other  common 
person." 

Bat  I  am  content  to  rely  on  the  case  Itself,  decided  by  Lord  Hale,  and 
Q  ihe  same  age  to  which  we  owe  the  Habeas  Corpus  Act.  It  is  a  case 
J^'iatly  lo  point  with  the  present.  The  authority  whh  which  privi- 
es* of  peerage  was  assumed  by  the  demurrer  to  come  in  conflict,  was 

«0* 
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that  of  a  city  court:  the  contempt  for  which  it  was  alleged  tlutiifii 
leged  persons  could  not  be  arrested  was  taking  away  a  ward  ol  A 
court.  The  Court  of  King's  Bench  held  that  the  peerage  and  its  ja 
leges  afforded  no  protection  in  such  a  cnse;  and  to  make  the  andiod 
more  apphcable,  the  court  illustrated  the  decision  by  referring  lo  ( 
writ  of  homine  replegiando,  agaitist  which,  if  a  peer  was  refratauj, 
was  held  to  be  clear  that  he  must  be  committed;  that  is,  if  he  elo^ 
the  body  of  the  villein  or  person  sought  to  be  replevied.  Now! 
Long  Wellesley  has  here  lakeu  away  and  deiaiu«l  the  ward  of  fl 
court;  he  has  eloigned  thai  ward.  Is  it  eaying  too  much  lo  add  ibtt 
privilege!  which  could  not  protect  a  peer  in  the  time  of  Charles  i 
against  the  authority  of  the  Mayor's  Court,  is  still  less  capable  in  ibep 
sent  day  of  protecting  a  commoner  against  the  authority  of  the  On 
Seal? 

1  have  therefore  the  sanction  of  Wilkinson  i-.  Bouhon;  I  fiare  ( 
authority  of  the  Year  Book  in  the  lime  of  Henry  IV.;  I  have  iliegn 
authority  of  Fitzherbert,  that  a  peer  of  the  realm  as  well  as  any  <Ki 
person  shall  be  committed  for  obstruction,  and  contempt  in  the  niUi 
of  obstruction  lo  the  process  of  the  King's  courts.  You  will  find  aa 
over  that  the  Star  Chamber— I  refer  to  the  authority  of  the  Stat  Cbii 
ber  reluctantly,  but  it  was  a  regular  court,  and  one  little  likely  lo  ( 
against  privilege — that  the  court  coinmiiied  a  peer  of  the  realm.  "H 
peer  had  disputed  its  authority;  he  was  committed  for  an  offenciioll 
natnre  of  a  contempt;  and  by  a  process  such  as  we  should  use  to  coop 
the  performance  of  an  act. 

Upon  the  authority,  therefore,  of  all  these  cases;  upon  iho  aulbffi^ 
still  higher  in  my  own  judgment,  of  the  priuciple,  and  upon  the  rw« 
of  the  whole  matter,  the  absolute  necessity  of  applying  the  I ; 
lo  all  classes,  and  the  intolerable  nuisance  which  woiiM   : 
were  1000  or  llOO  persons  to  exist  in  this  country  placed  ■ 
of  parliament  above  the  law,  and  enabled  lo  defy  the  jun^tlu 
the  King's  courts — upon  all  these  grounds,  I  have  no  doubt  wl)ai>:" 
(hat  the  distinclion  here  is  soundly  taken, — not  the  disiitiction  laid  lio' 
by  Lord  Coke  of  treason,  felony,  and  breach  of  the  peace  on  Ilia  one  » 
and  offences  on  the  other,  where  no  treason,  felony,  or  breach  oi « 
peace  has  been  commllted — a  distinction  inconsistent  with  itself,  fniil" 
of  bad  consequences,  and  incapable  of  being  pursued  through  the  v>^ 
rilies;  and  that  the  true  grounds  upon  which  to  rest  the  case  are  Iha 
two:  first,  ihat  privilege  never  extends  to  protect  from  pnnishiwn 
though  it  may  extend  to  protect  from  civil  process;  and,  next,  ihalpn" 
lege  never  extends  lo  protect  even  from  civil  process  where  tlie  obj" 
of  the  process  is  the  delivery  up  of  a  person  wrongfully  detained  If 
party.     AH  the  principle,  all  the  authorities,  all  the  reasomog  i^  ^ 
favour  of  this  ground,  and  it  is  upon  this,  and  this  ground  only,  'tn'  I* 
jurisdiction  of  all  the  courts  can  safely  and  securely  rest.* 

"  The  following  ca»e,  exuacled  from  the  Begisltar'a  booli,  was  furnisbsJ""^ 
Lord  Chancellor  by  Mr.  Seton. 

Martin's  Case. — L.  C.  8th  August  1747. 

ApeiBonwrilingaleitcr  (olhoLord  Chancellar,  relative  ton  threatened  >iul>  i^  ^ 
cloairg  a  banli  note,  was  held  guilty  of  »  contempl,  and  ordered  lo  stleod  p*'*'"^ 
and  show  cauae  why  he  should  not  be  oomniilled;  bui  arterwards,  oa  hi*  *t?'^ 
aod  expreaaing  coniriiioii,  be  wu  diacbarg^  on  paymeat  of  cobu. 
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Tta  Sigiit  HonoQtable  the  Loid  High  Chancellor  of  Great  Britain  this  day  taking 
Mice  ia  opea  eoort  that  hia  lordahip,  on  the  3d  of  thia  inatant  Aogoat,  had  received  a 
ifiur  bj  the  gnieral  poet,  directed  to.  the  Right  Honourable  the  Chancellor  of  England, 
ittd  Yanaoathy  in  Norfolk,  let  Aognat  1747,  signed  Thomas  Martin,  making  men- 
«■  of  I  bill  ia  Chancery  threatened  to  he  filed  against  the  said  Thomas  Martin,  and 
lelitiiig  to  the  aabjeel-matter  of  anch  anit,  and  inclosing  a  bank  note  for  20iL,  which 
M  ibenbj  desired  bis  lordahip'a  acceptance  of;  and  the  said  letter  and  bank  note,  and 
lao  ibe  sffidavit  of  J.  H.,  proving  the  aaid  letter  to  be  the  proper  handwriting  of  the 
Ok Tbomas Martin,  being  read;  this  court,  upon  taking  the  said  matter  into  eonsidera- 
faB.  dceoiing  the  oootents  of  the  aaid  letter  and  the  sending  thereof,  with  such  bank 
uiincioNd  therein,  onto  his  lordahip,  to  be  a  great  miabehavioar  in  the  said  Thomas 
Ifanio,  aad  aeontempt  of  thia  coart,  doth  think  fit  to  order  that  the  said  Thomaa  Maf- 
ii.iam;  peraonal  notice  hereof,  do  ahow  eanae  nnto  this  court,  the  first  General  Seal 
ito  Miebaelmaa  next,  why  he  shoald  not  stand  committed  to  the  prison  of  the  Fleet 
fa  tbe  nid  contempt  and  miabehavioar,  and  that  he  do  then  peraonally  attend  thia 
Mrt;  and  that  the  said  letter  and  bank  note  of  30/.  be  ^epoaited  in  the  hands  of  the 
Keiaiar,  labject  to  the  further  order  of  this  court. 

Beg.  Lib.  B.  1746,  fol.  406. 

Ihirther  Order. 

L  C.  13tb  Nov.  1747.— This  court  doth  decree  that,  in  conaideration  of  the  said 
Hooas  Martinis  anbmiaaion  to  the  court,  and  aaking  pardon  for  his  ofience,  and  of 
fciibiiBgaaw  n^ajor  of  the  corporation  of  Great  Yarmouth,  and  that  the  commitment 
(f  iua  lo  the  prison  of  the  Fleet  might  be  a  prejudice  to  the  public  business  and  afiaira 
if^keeoipoiation,  the  court  doth  not  think  fit  to  order  him  to  be  committed,  he  con- 
»if,  by  Mr.  H.,  hia  clerk  in  court,  to  pay  the  coata  of  the  order  made  for  him  to 
<ut  cause  why  he  should  not  stand  committed,  and  of  the  execution  and  aervioo 
■Acco^  and  that  the  bank  note  for  30/.  which  haa  been  left  in  the  handa  of  the  regiatrar 
^^Ued  and  diatributed  for  the  relief  of  such  of  the  poor  priaonera  in  the  Fleet  pri- 
«« atare  the  most  proper  objecta  of  oharity;  and  doth  order  that  the  aaid'bank  note 
%  ^nmi  by  the  registrar  to  the  warden  of  the  Fleet  for  that  purpoae»  on  the  behalf 
orThonas  Martin. 

H  yb.  B.  1747,  fol.  34. 


CoUard  t;.  Hare. 

8  Bu$.  4r  Mylne^  675. 

A  testatrix  devised  a  euatomary  tenement  to  John,  without  words  limiting  the  inherit* 
uce.  Upon  her  death,  the  dormant  surrenderee,  in  whom  the  legal  eatate  was, 
■nrreodered  the  fee  to  John;  and  John  died  more  than  forty  years  before  the  filing 
^  die  bin,  having  aurrendered  the  tenement  to  a  purcbaaer,  who  had  notice  of  the 
^1  of  the  teatatrix:  HcH  that  the  equitable  title  of  the  heir,  which  accrued  on  the 
^th  of  John,  waa  barred  by  length  of  time. 

8oll«^May  6, 1831. 

THE  bill  stated  that  William  Collard,  being  at  the  time  of  his  death 
xised  in  fee  simple  of  certaia  customary  messuages  or  tenements,  holden 
of  the  manor  of  Taunton  Deane,  died  many  years  ago,  leaving  Elizabeth 
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Cnllnrf),  his  widow,  and  ciislomary  heiress  according  lo  lli' 
the  manor;  Ihat,  upon  his  decpase,  Elizabeth  Collnrd  cnler 
session  of  the  snid  rncssiiagcs  or  tencmeuis,  lanJs,  and  hereJ 
inio  the  receipt  of  the  trnlsand  profits  thereof,  asstichcnsioii 
and  criniiniied  in  such  possessinn  or  receipt  till  the  lime  c! 
Ihat  the  lands  holdcn  of  the  manor  of  Taimtnn  Deane  nrt- 
freehold  of  Jiiheritanc<?,  nnd,  by  the  cnsiom  of  the  manor,  or" 
ble  tuiless  ihe  tenant  or  owntr  makes,  in  his  lifelime,  a  dom 
der  to  the  use  of  a  dormant  surrenderee  or  trustee  upon  the  i 
will  of  the  Enrrenileror;  that,  when  a  lennnl  of  any  lands  1< 
manor  dies,  his  ciistoniriry  heir,  or  (if  he  has  made  a  dormni  ' 
the  dornmiil  surrenderee  is  recpiired,  by  ihecHstomof  the  in 
Ihree  conn  days  after  the  death  of  the  tenant,  to  make  bi.  ■ 
conrt  of  the  lord  of  the  manor,  or  before  his  steward,  themakiriL;  -ji  «i 
entry  is  or  amounts  to  an  admillance,  and  vests  tho  legal  estafo  ol 
lands  in  such  customary  heir  or  in  such  dormant  surrenderee  or  mis 
and  in  case  an  entry  is  not  made  within  three  court  days,  the  landi 
come  liable  to  he  forfeited  to  the  lord  for  a  lime,  and  are  said  to  foil  i 
lockage  (which  is  a  temporary  forfeiiure),  and  when  the  lands  an 
lockage  the  lord  of  (he  manor  is,  by  ihc  custom,  bownd,  at   any '' 
aflerwurds,  upon  the  payment  of  a  treble  fine,  to  regrani  t'" 
ihe  customary  heir  of  the  icnant  who  was  last  seised  thereof 
tenant  made  a  dormant  surrender,  then  to  the  dormant  snrr 
tnisiee  named  therein  or  his  customary  heir:  that  Elwabeih  i 
glecied  to  make  thereqnisito  entry  after  (he  death  of  her  hiisd 
by  the  said  mcssnages  or  tenemeiits  fell  into  locknge:  th;i! 
Collard  by  her  will  hearing  dale  the  20ih  day  of  Drrembcr    i  ,  ,    , 
reciting  that  she  had  hy  her  dormant  surrender,  surrendei^  nip 
in  the  manor  of  Tminton  Deane  unto  George  Sknse  and  OdI 
end,  and  to  the  snrvivor  of  them,  and  to  ihe  heirs  of  such  «  _ 
jecl  lo  her  last  will  and  teslnmeni,  devised  as  follows: — ""Jl 
unto  my  son  John  Collard  all  ihat  messuage  or  tenement  an  i        •  ■ 
with  their  appurtenances  situate  in  Easireetch  in  Taunii' 
Magdalen,  late  in  the  possession  of  Madam  Roberts;  and  ni> 
suage  or  tenement  and  gardens  situate  in  Norihiown,  tit  ihe  pnrwi 
Taunton  St.  James,  with  thivir  appurtenances,  lale  in  the  possession 
Mr.  Thomas  Bnrch,  both  of  them  part  of  ihe  manor  of  Tntnilon  Deti 
all  Ihe  rest,  money  and  residue  of  my  goods,  chattels,  rights,  and  cni 
whatsoever  and  wheresoever,  I  give  and  betjuealh  unto  my  saidi 
John  Coliard:"  ihat  Elizabeth  Collard  died  shortly  afterwards,  leari 
William  Collard  her  youngest  son  and  customary  heir,  and  also  thee 
tomary  heir  of  her  lale  husband  Wjllintn  Collard,  according  to  the  ci 
(om  of  the  manor;  that,  on  or  about  the  1 1  ih  day  of  October  1 779, 1 
lord  of  the  manor  granted  the  customary  premises  comprised  in  Eli: 
beth  Collard's  will,  om  of  lockage,  to  the  said  George  Townsend,  1 
heirs,  and  assigns  for  ever,  as  ihe  surviving  surrenderee  named  ioi 
dormant  surrender  made  by  the  said  ElizLibeth  Collard;  ihnt    Geoi 
Townsend  was  (herenpnii  admitted  atid  became  seised  of  the  legal  csii 
of  and  in  the  said  premises,  upon  the  trusts  of  the  will:  that,  under  thi 
(rusts,  John  Collard  became  entitled  in  equity  to  the  premises  for  I 
term  of  his  life,  and  subject  to  such  life  eslaie,  William  Collard,  l 
youngest  son  and  cnsiomary  heir,  became  entitled  in  eqnily  to  the  sin 
thai,  on  the  12lh  of  October  1770,  George  Townsend  surrendered  i 
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premiaes  into  the  bands  of  the  lord  of  the  manor,  to  the  i^se  of  John; 
Collaxd)  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
manor,  and  he  was  accordingly  admitted:  that,  in  the  year  1782^  John 
Coilard  surrendered  the  same  premises  to  the  use  of  Hugh  Payne  and 
Betty  Coilard,  their  heirs  and  assigns:  that  they  were  admitted  thereto, 
and,  in  the  year  1785,  surrendered  the  same  premises  to  the  use  of 
George  Hare,  his  heirs  and  assigns:  that  George  Hare  was  admitted, 
and,  upon  his  death,  the  defendant  Thomas  Hare,  being  his  customary 
heir,  was  admitted  tenant,  and  had  ever  since  been  in  the  receipt  of  the 
rents  and  profits  of  the  lands;  that  the  plaintiff  was  the  customary  heir 
both  of  his  grandfather  William  Coilard,  and  of  his  father  William  Col- 
lard,  and  of  his  mother  Mary  Coilard,  and  of  his  grandmother,  the  testa- 
trix Elizabeth  Coilard:  that  John  Coilard  died  several  years  ago,  and, 
upon  his  death,  William  Coilard  the  plaintiffs  father,  if  then  living,  and 
if  not,  Mary  Coilard,  and  upon  her  decease,  the  plaintiff,  as  such  custo- 
mary heir,  became  entitled  to  the  customary  premises  in  question. 

The  bill,  after  stating  that  the  defendant  alleged  that  Hugh  Payne, 

Betty  CoUard,  and  George  Hare  purchased  the  premises  for  full  valua- 

;    ble  consideration  and  without  notice  of  the  plaintifi's  title,  charged  that 

the  several  persons,  under  whom  the  defendant  claimed  the  premises, 

bad  notice,  before  or  at  the  times  when  the  same  were  surrendered  or 

assured  to  them,  **  of  the  matters  aforesaid,  and  particularly  of  the  will 

.    of  Elizabeth  Coilard,  and  of  the  premises  having  belonged  to  her  and 

being  held  under  her  will;  and  it  further  charged  that  ^  the  legal  estate 

•    in  the  premises  became  vested  in  George  Townsend  as  a  trustee  upon 

the  before-mentioned  trusts,  and  that  John  Coilard,  Hugh  Payne,  Betty 

;    CoUard,  George  Hare,  and  the  defendant  Thomas  Hare,  respectively, 

became  seised  of  the  legal  estate  in  the  premises  under  and  by  virtue  of 

the  surrender  made  by  George  Townsend;  and  that  they  held,  and  the 

.    defendant  continued  to  hold  the  legal  estate  upon  and  subject  to  the 

J     same  trusts  upon  which  George  Townsend  held  the  same,  and  that  the 

defendant  was  a  trustee  for  the  plaintiff/'    The  prayer  was,  that  the 

defendant  might  be  declared  a  trustee  of  the  premises  for  the  plaintiff 

and  decreed  to  surrender  them  to  him. 

The  answer  stated  that  ^  dormant  surrenderees  are  not  considered  to 
be  and  are  not  in  fact  trustees,  but  that  dormant  surrenderees,  when  the 
surrenderor  dies  intestate,  take,  both  at  law  and  in  equity,  according  to 
ibe  cnstom  of  the  said  manor,  the  absolute  beneficial  ownership,  estate, 
right,  and  title  in  fee,  according  to  the  custom  of  the  said  manor,  of  and 
in  the  premises  surrendered,  or  such  parts  thereof  and  such  estates  there- 
in, of  which  the  surrenderor  dies  intestate,  without  any  trust  for  the 
customary  heir  of  the  surrenderor."  On  this  ground  the  defendant  in- 
sisted, that,  even  if  the  will  of  Elizabeth  CoUard  gave  her  son  John  only 
a  life  estate  in  the  premises,  the  inheritance  of  the  equitable  estate  did 
act  descend  to  the  customary  heir,  but  belonged  to  Townsend,  and  pass- 
ed from  him,  by  his  surrender,  to  those  in  whose  favour  that  surren- 
der was  made.  The  defendant  also  stated,  that,  *<  Hugh  Payne  and 
Betty  Coilard  having  become  entitled  adversely  as  against  the  plaintiff 
and  those  under  whom  he  claimed,  and  having  good  right  to  convey  and 
surrender  such  premises,  for  a  valuable  consideration  they,  on  or  about 
the  19th  of  May  1785,  did  surrender  the  said  premises  to  the  use  of 
Geoige  Hare,  his  heirs  and  assigns;"  and  he  insisted  '*  that  he  had  ob- 
tained good  title  against  the  claim  of  the  plaintiff  to  the  said  premises 
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by  ihe  adverse  possession  of  himselT  and  liis  predecessors  in 
a  perioil  of  forty  years  mid  upwards,  ivilliont  ttoltce  of  itifi- 
claim."  He  said  fiirthfir,  "  rhal  tu'  did  iioi  know  and  could  n.  • ' 
as  (o  his  rGmeiiibrarice,  iiifurmaiion,  or  belief,  witether  lh«  sevcMi  p 
lies,  under  wlioin  he  claimed  liileio  ilie  premises,  or  any  or  eillier  of  itw 
before  or  at  ihe  liinea  whrn  ihe  same  were  surrendered,  or  n'^'trrd 
them  respcciively,  werf  or  werenoi,  was  or  Wilsnolaware.or  Ii     '  -' 
not  Tiolice  nf  th^  matters  in  ihe  bill  alleged,  or  any  nreiiher  •■: 
of  Itie  will  of  Elizabeth  Collard,  or  of  ilie  premises  having  I 
Elizabeth  Collard,  and  being  held  under  micIi  will,"     John  < 
said,  was  dead  imny  years  ago;  bin  he  did  iioi  know  when  li 
The  plaintiff  proved  his  title  as  alleg'?d  in  ilie  bill:  and  Ihe  .: 
showed  ihal  those,  nndc^r  whom   (he  defctidant  claimed,  had 
the  will  of  Elizibeili  Collard.     Tlie  defendant  proved  thai  Jutm  tun, 
died  about  fifty  years  ago. 

Mr,  llickorstelh  and  Mr.  Jacob,  for  the  plaintiff. 

As  Ihe  devise  lo  John  Collard  In  the  will  of  ElizsbclhdocBnotcofiTi 
any  words  of  limitation,  he  look  only  an  equitable  esiaie  for  his  own  li 
subject  lo  which  estate  ihe  equitable  fee  descended  lo  the  cii^!<»fw 
heir,  and  was  imnainiited  to  the  plainiilT  by  the  dealh  of  bis  f    '■   -  - 
mother.     Townsend  had  the  legal  fee;  and  being  a  tnistoe  of  ■ 
during  his  life,  with   remainder  to  Ihose  through  whom   V. 
claims,  he  made  a  surrender  (o  John  Collard  in  fee.     It  was  ili 
Townsend  to  take  care  of  the  iiueresls  of  all  the  eesfuh  qtie  trust;  "i 
the  surrender  by  him  being  made  without  consideration,  and  to  a  pa> 
who  had  no  claim  except  nndar  Elizabelh's  will,  John  necessajity  to 
the  legal  fee  clothed  with  the.  same  trnsis  on  which  Townsen'  '  - '  '- 
U.     Hugh  Payno,  Hetty  Collard.  and  George  Hare  had  noiic-i 
bath's  Will;  and  they  niiisl  be  held,  therefore,  lo  have  been  ?■ 
irusiees,  and  the  defendant  must  be  held  to  be  now  a  lrn<'t-  ■ 

Sariy  rightfully  entitled.     The  doctrine  of  Cholroondeloy  r.  C:in!yni 
ac,  &  Walk.  190,  does  not  apply;  for  lliere  the  legal  estate  wasw 
standing;  and  the  party,  who  had  acquited  ihe  alleged  adverse  fwww 
sion,  and  sought  lo  protect  himself  by  it,  had  not  gotten  it  by  r"     '  -  * 
of  trust,  and  had  not  been  placed  at  any  lime  in  the  siliialion 
tee.     In  Cliohnondeley  v.  Cliniou.S  Jac.  &  Walk.  190,  Lord   . 
eerves,  "  In  the  case  of  a  strict  trustee,  it  was  his  duly  lo  [;iiv 
the  interest  of  his  eestuique  trust,  and  he  was  not  permitted  to  do  so 
thing  adverse  lo  it;  a  tenant  also  had  a  dnty  to  preserve  the  interests 
his  landlord;  and  many  acts  therefore  of  a  trnsiee  and  a  tenatii,  w)ik 
if  done  by  a  stranger  would  be  acts  of  adverse  possession,  worild  n 
be  so  in  ihern,  from  its  being  their  duty  to  ab-'Iain  from  them,"    T 
'    plaintiff  lias  therefore  a  clear  title;  and  length  of  lime  is  not  in  this  CI 
any  bar  to  the  relief  he  prays. 

Besides,  a  defendant  in  order  to  protect  himself  by  length  of  time  U 
bar,  must  by  his  answer  insist  on  the  benefit  of  it  by  clear  and  iiiie({ni« 
cal  words.  As  the  statute  of  limilalions  must  be  insisted  on  in  di 
form,  either  by  plea  or  answer,  so  this  defence,  which  is  admittod 
equity  only  by  analogy  to  the  siaiuie,  must  be  raided  in  due  form.  He 
the  answer  insists,  not  ihat  the  defendant  is  protected  by  lenglfi  < 
lime,  bill  lliat  he  has  oblaiiied  good  lille  by  adverse  pnsses.Moii  f<ir  ma 
than  foriy  years,  without  notice  of  ttie  plainiitTs  title;  and  so  little  d 
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xdeem  length  of  time  a  defence,  that  he  says  he  does  not  know  when 
]o\]\]  Collard  died,  though  it  was  only  from  the  time  of  John  Collard's 
teaih,  that  adverse  possession  could  run. 

Mr.  Pemberton,  contra. 

Any  title,  which  the  plaintiff  may  have,  accrned  in  possession  on  the 
bth  of  John  Collard,  which  took  place  more  than  forty  years  ago;  and 
be  qaestion  is,  can  he  now  have  the  assistance  of  this  court  to  give 
feci  (0  his  alleged  equitable  right.  If  the  legal  estate  had  continued 
)0(standing  in  Townsend  or  any  other  person,  it  is  admitted  that  the 
'jle  established  in  Cholmondeley  v,  Clinton  would  apply;  and  is  a  party 
0 be  Id  a  worse  situation,  because  he  has  clothed  his  adverse  possession 
rith  the  legal  title?  The  parties,  who  purchased  from  John  Collard, 
Relieved  that  ho  was  the  owner  of  the  estate;  and  under  that  belief  they 
;ook  a  conveyance  from  him.  If  they  can  be  affected  with  notice  of  an 
if^uiiable  title  in  the  plaintiff,  that  does  not  render  thern  trustees  for  him; 
it on)y  gives  an  adverse  equitable  right,  and  he  is  bound  to  enforce  that 
rifhtvithin  twenty-one  years.  The  objection  of  length  of  time  is  suffi- 
cienif  raised  in  the  answer;  and  even  if  it  were  not,  the  defendant  has 
a  nght  to  the  benefit  of  it,  if  the  facts  disclosed  in  evidence  bring  the 
ca^e  within  the  rule. 

The  Master  ov  the  RoLLs.*Elizabeth  Collard  being  seised  of  cer- 
'incusioraary  freeholds,  parcel  of  the  manor  of  Taunton  Deane,  made 
2  ^i^rmant  surrender  thereof,  according  to  the  custom  of  the  manor,  to 
''Cotrustees  and  their  heirs,  subject  to  her  will  and  testament;  and  after- 
'^risby  her  will  she  made  a  devise  in  favour  of  her  son  John  Collard 
•i  terms,  which,  it  was  contended,  gave  him  only  an  estate  for  life. 
Aferthe  death  of  Elizabeth  Collard,  the  stirviviiig  trustee  in  the  dor- 
^^rit  surrender,  considering  that  John  Collard  took  a  fee  under  his 
aether's  will,  on  the  12th  of  October  1779  surrendered  the  customary 
^^r.eoients  to  the  use  of  John  Collard,  his  heirs  and  assigns. 

On  the  7th  of  September  1782,  John  Collard  sold  the  customary  tene. 
^tm\o  Hugh  Payne  and  Betty  Collard,  and  surrendered  the  same  to 
iheii  and  their  heirs;  and  the  defendant  in  the  suit  was  in  possession 
^nder  a  subsequent  sale  made  by  those  purchasers  to  an  ancestor  of  the 
cefefKJant  in  the  suit.  The  plaintiff  claimed  as  equitable  owner  under 
£^'2jbeth  Collard's  will,  upon  the  ground  that  John  Collard  took  only 
^fe  estate  under  that  will,  and  prayed  a  surrender  of  the  legal  estate 
^-'M  the  defendant.  The  time  of  the  death  of  John  Collard  was  not 
^•sttnctly  in  evidence,  but  it  was  admitted  that  he  had  been  dead  up- 
'jnls  of  forty  years  before  the  filing  of  the  bill. 

The  defendant  relying  upon  the  objection  arising  from  the  length  of 
*^tdid  not  argue  the  question  whether,  upon  the  true  construction 

"^  Elizabeth  Collard's  will,  John  Collard  did  take  an  estate  for  life  or 

xfpe. 

Tiie  plaintiff  insisted  that  John  Collard  was  tenant  for  life  only;  and 
'f^t  in  respect  of  the  fee  which  he  took  under  the  surrender  of  the  sur- 
*'^itig  trustee  of  the  will,  inasmuch  as  he  was  affected  with  notice  of 
'^  will,  he  was  a  trustee  for  the  uses  of  the  will;  that  the  defendant 
''i^ioamg  uader  that  surrender  was  also  affected  with  notice,  and  equally 
itrusiee  for  the  uses  of  the  will;  and  that  a  trustee  could  not  avail  him- 
self  of  length  of  time  against  his  ceaiui  que  trust 
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From  the  death  of  John  Collard,  which  is  admitted  to  have  tal 
place  upwards  of  fortjr  years  before  the  filing  of  the  bill,  the  possessii 
was  plainly  adverse  to  the  title  of  the  defendant;  and  the  Hoase 
Lords  has  decided  that  this  court  will  not  relieve  after  an  advene 
session  of  twenty  yearsr    The  defendant  may  be  considered  as  affecti 
with  notice  of  Elizabeth  Collard's  will;  and  if  the  plaintiff  hadclait 
within  the  twenty  years,  there  would  have  been  an  equity  against 
defendant,  which  is  now  barred  by  length  of  time.    But  the  relation 
trustee  and  cestui  que  trusi  does  not  exist  between  these  parties  in  tl 
sense  in  which  Liord  Eldon  has  used  the  expression. 

Bill  dismissed  with  costs.  ^ 


Cochrane  v.  Cochrane. 

S  Aim.  4r  Mjfbie,  684. 

Biddings  opened  on  an  adranoe  of  500^  npon  13,600^,  nndw  the  etreomitiDeM. 
August  9, 1831. 

MR.  EOE,  on  behalf  of  a  purchaser,  moved  to  discharge  an  order  ol 
the  Vice-Chancel  lor  permitting  biddings  to  be  opened.  The  estate  ha<] 
been  sold  for  13,500/.  upon  which  an  advance  of  500/.  was  offered  by 
a  person  who  was  present  at  the  sale.  The  order,  it  was  contended  b) 
Mr.  Koe,  went  further  than  any  precedent  warranted.  The  propos&i 
advance  was  less  than  four  per  cent,  upon  the  purchase-money;  aod  a.< 
this  was  a  common  administration  suit,  and  not  a  contest  among  credi 
tors  seeking  payment  out  of  a  deficient  fund,  the  court  ought  not  to  g( 
beyond  the  ordinary  rule,  and,  for  the  supposed  benefit  of  iodividuab 
parties  in  the  cause,  extend  a  practice  which  was  prejudicial  to  saitor 
generally,  and  which  Lord  Eldon  had  frequently  censured  and  regretted 

Mr.  Eindersley  opposed  the  motion,  and  cited  Lefroy  v.  Lefroy, : 
Russ.  606,  (3  Cond.  Cha.  Rep.  253,)  as  an  authority  for  His  Hooour' 
order.  In  such  cases  the  court  had  regard  principally  to  the  interests  o 
the  parties  who  would  be  entitled  to  the  proceeds  of  the  sale;  aod  ben 
all  those  parties  were  desirous  that  the  biddings  should  be  opened. 

The  Lord  Chancellor,  after  looking  at  the  affidavits  and  the  partica 
lars  of  sale,  observed  that  the  purchase  appeared  to  him  to  be  a  rer 
advantageous  one.  Besides  the  value  of  the  timber,  the  lands  yielded  i 
clear  rental  of  more  than  400/.  a  year,  paid  by  substantial  tenants;  and  th 
leases  were  granted  at  a  period  when  the  lands  were  not  likely  to  be  le 
too  high.  It  was  not  improbable  that  the  estate  might  bring  considei 
ably  more  upon  a  resale  than  had  yet  been  oflfered.  He  should  there 
fore  affirm  the  order,  but  without  costs,  as  this  was  said  to  be  the  in 
instance  of  biddings  being  opened  on  an  advance  of  less  than  four  pe 
cent.    Lawrence  v.  Halliday,  6  Simu  896,  (9  Cond.  Cha.  Rep.  277.) 
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Dell  v^  Barlow. 

S  Ru$,  ir  Myli\t^  686. 

lb  depont  OD  ao  appeal  is  merely  a  security  for  coats;  and,  therefore,  where  an 
ippaal  n  dismissed  without  costs,  the  deposit  will  he  returned,  onless  the  court 
oakettpeeisl  order  to  the  eootrary. 

MLTli23,i831. 

AN  order  was  made  in  (his  cause  dismissing  the  appeal  without 
C3!&,  bat  nothing  was  said  in  the  order  respecting  the  deposit. 

Mr.Eoe  now  applied  on  behalf  of  the  appellant,  to  have  the  deposit 
reuiTMd.  Tiie  deposit,  he  submitted,  was  merely  intended  as  a  secu- 
rity for  the  costs^  ia  case  they  should  be  given  against  the  party  who 

appealei 

Mr.  Combe,  contra^  relied  on  the  forty-second  of  the  new  orders,  by 
vhich  it  is  provided  ^  that  the  deposit  upon  every  petition  of  appeal  or 
T^i^ing,  be  increased  to  20/.,  to  be  paid  to  the  adverse  party  when 
i^  decree  or  order  appealed  from  is  not  varied  in  any  material  point, 
'"Kte  with  the  further  taxed  costs  occasioned  by  the  appeal  or  re- 
*<w;j, unless  the  court  shall  otherwise  order."  The  subject  had  been 
«^r!the  Chancery  Commissioners;  and  they  had  introduced  into  their 
\'3rt  a  recommendation  which  it  seemed  to  be  the  object  of  the  forty- 
'tond  order  to'carry  into  effect.  Mr.  Combe  also  referred  to  the  order 
:  Lord  Longhborough,  and  the  construction  which  it  had  uniformly 
^sired  in  practice. 

'Hie  LosD  Chancellob  said  he  considered  the  deposit  to  be  in  the 
9Mare  of  a  security  for  costs;  and  that  for  the  purpose  of  putting  a  sen- 
»bie  coQstruction  on  the  forty-second  order,  he  must  read  the  words 
**  unless  the  court  shall  otherwise  order"  as  governing  all  the  preceding 
^^aosesof  the  sentence,  and  applicable  to  the  deposit  as  well  as  to  the 
^^  To  adopt  the  other  construction,  would  in  truth  be  to  impose  a 
F^Qalty  of  20/.  upon  an  appeal.  Consistently  with  his  judgment  in  this 
^  that  no  costs  were  to  be  given  to  either  party,  he  should,  therefore, 
u  a  matter  of  coarse  direct  the  deposit  to  be  returned. 

Ris  Lordship  acted  on  the  same  principle  in  Portman  v.  Mill,  18th 
"^th  1831,  and  in  several  other  cases,  in  which  he  affirmed  the  de- 
3*  of  the  court  below  without  costs. 
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Hood  V.  WilaoD. 


Cofta,  as  between  tolicilor  and  olisDt,  will  be  allowed  U>  the  plalDtiff  in  ■  cr»ii 

■uit,  where  there  is  a.  deficient  faiid. 
Julj  IS,  )S31. 

THIS  was  the  bill  of  a  creditor,  suing  on  behalf  of  himself  and  n 
creditors,  and  praving  ihe  administration  of  the  assets  of  a  dece; 
debtor.     The  fund  had  proved  insufficient  to  satisfy  alt  the  debts. 

Sir  E.  Sugden  asked  for  the  costs  of  the  plaintiff,  as  between  soln 
atid  client.  He  stated  that  where  a  bill  was  filed  for  ibe  general  be: 
of  creditors  or  legatees,  and  thb  estate  proved  deficient,  ihe  coun 
been  of  late  years  in  the  habit  of  giving  the  plaintiff  his  costs  of  ihe 
as  between  solicitor  and  client.  This  nile  had  been  adopted  bv  I 
Lyndhurst  in  Turner  v.  Turner,  and  it  had  also  been  recently  sancnc 
by  the  present  Master  of  the  Rolls,  Chissum  t;.  Dewes,  5  Russ.  39;  !i 
lands  V,  Tucker,  vol.  i.  p.  635,  supra,  (4  Cond.  Cha.  Rep.  591);  aud 
Vice-Chancellor,  Tootal  v.  Spicer,  4  Sim.  510,  (6  Cond.  Cha.  Rep.  i 

Mr.  Agar,  contra,  denied  that  any  such  general  practice  had  I 
established,  whatever  might  have  been  done  in  particular  cases.  1 
Eldon,  though  repeatedly  applied  to  for  that  purpose,  had  uuifor 
refused  to  laf  down  such  a  rule. 

The  LoBD  Chancellor  said  he  saw  no  reason  why  he  should de 
from  what  appeared  to  be  the  rule  adopted  in  the  otber  branches  of 
court,  and  he  therefore  gave  the  plaintiff  his  full  costs.* 

■  Tbe  rule  appeara  to  be  now  well  ealablisbed,  proTJded  there  i»  a  dofidcni. 
See,  in  addition  to  the  casea  referred  to,  Latkins  v.  Paxton,  2  Myjne  &  Kte". 
(S  Good.  Cha.  Rep.  IS);  Brodie  c.  Bolton,  3  Mylne  It  Keen,  168,  (8  CobL 
Rep.  330.) 


Boys  V.  Williams. 

3  Am.  b  JH^Me,  689. 

A  teatatrii  by  a  codicil  gare  to  A.  and  M.  "  60L  each  of  Bank  tang  annDlii(<. 
ataoding  in  mj  name."  At  the  data  of  the  codicil  and  at  her  death,  she  pi>^ 
long  annaitiea  aafficient  to  anawer  thia  beqoeat  apeeiGcally,  but  not  also  u  ^ 
oeitain  legacies  charged  by  the  other  teatamentary  papwa  upon  the  ssme  > 
Evidence  as  to  the  itale  and  value  of  the  tealatrix't  propBrt;  in  the  funds  ai  < 
reapective  limea  was  admitted;  and  on  the  effect  of  that  evidence,  and  the  lang 
of  the  teetamentaiy  papera,  taken  together,  the  beqneata  to  A,  and  M.  were  ^£'< 
to  be  apacifio,  bnt  pecuniary. 

Inly  80, 1B31.  -•-  •- 
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THE  will  of  Elizabeth  Shields,  bearing  date  th^  9lh  of  December  1817, 
V  devising  her  freehold  messuages  and  premises  to  divers  persons 
>*rein  named,  proceeded  as  follows: — "  I  give  unto  the  nephews  and 
i:esof  my  late  husband  300/.  stock,  5/.  per  cent,  navy  annuities,  to 
liivided  among  them  in  equal  shares  and  proportions.  I  also  give  to 
f  cousins  Elizabeth  Brown,  Charlotte  Richardson,  and  Thomas 
:.ards,  200/.  stock,  each,  51.  per  cent,  navy  annuities.  I  also  give  to 
T  relations  Jonathan  King  and  Sarah  his  wife,  200/.  stock  5/.  per 
Qt.aavy  annuities;  and  to  my  relations  David  Shore  and  his  brother 
m\t\  100/.  each  of  the  like  stock."  The  will  then  gave  legacies  of 
m  of  4/.  per  cent,  stock  to  various  individuals  and  charities,  to  the 
37Jit  in  all  of  ISOOL  of  that  stock. 

J\a  testatrix  subsequently  made  a  codicil  dated  the  6th  of  April 
^IS,  which  contained  the  following  passage:  <^  Whereas  I  have,  since 
le  executing  of  my  last  will  and  testament,  exchanged  my  51.  per  cent. 
iT7,aDd  4/  per  cent  Bank  of  England  stocks,  into  the  Bank  of  Eng-* 
i'iioo; annuities  stock;  I  do  by  these  presents  declare  my  will  to  be 
•at  all  legacies  in  my  will  shall  be  paid  out  of  my  present  stock,  that  is 
)S3r,the  legacies  in  the  five  per  cents,  navy,  and  four  per  cents,  shall 
efiaidby  the  same  amount  in  the  long  annuities,  5^  per  annum  for 
■■/  fire  per  cents.,  and  4/.  per  annum  for  100/.  four  per  cents.,  and  in 
ii  sme  proportion  for  less  sums.'' 

Another  codicil,  of  the  8th  of  May  1821,  (in  the  pleadings  called  the 
-'i  codicil)  made  some  alterations  in  the  disposition  of  the  real  pro- 
-j  devised  by  the  will,  and  concluded  in  these  words;—"  I  likewise 
:  •:  onto  Amelia  Shields  Boys  and  Mary  Boys,  daughters  of  Thomas 
^'  Mary  Boys,  50/.,  each,  of  Bank  long  annuities  stock,  now  standing 
r  C7  name." 

A  atenorandum,  dated  the  27th  of  July  1827,  and  also  proved  as  a 
aumentary  paper,  contained  the  following  passage; — ^^  The  estate  left 
;  Charlotte  Richardson  to  go  to  Samuel  Shore,  baker,  of  Turnham 
'f'm.  and  100/.  Bank  five  per  cent,  annuities;  to  the  children  of  the 
Lte  Thomas  Richards  of  Isleworth,  10/.  per  annum  out  of  the  same 
tocii,to  be  divided  share  and  share  alike;  to  my  servant  Elizabeth 
-i^nd'er  the  sum  of  5/.  a  year  for  her  natural  life,  out  of  the  same  stock. 
--  testatrix  died  on  the  8th  of  September  1828. 
^qnestion  in  the  cause  was,  whether  the  bequests  to  the  plaintifis, 
^cieiia  S.  Boys  and  Mary  Boys  were  specific  legacies  of  50/.  of  the  tes- 
i^i*s  stock  in  the  long  annuities,  or  legacies  of  50/.  sterling  charged 
t-'U  that  Slock. 

At  the  hearing  of  the  cause  before  the  Vice-Chancellor  the  depositions 
f  Peter  Fenn,  a  clerk  in  the  Bank  of  England,  and  also  of  a  broker, 
r>npoke  to  the  nature,  amount,  and  market  value  of  the  stock  stand- 
^*  in  the  bank  in  the  testatrix's  name,  at  the  several  times  of  the  exe-* 
'■'on  of  her  will  and  third  codicil,  and  of  her  death,  were  tendered  in 
^'^ence,  to  show  that  the  legacies  in  question  to  Amelia  S.  Boys  and 
*|r7  Boys  were  not  specific  but  pecuniary. 

H.S  HoDour  rejected  these  depositions  as  inadmissible,  and  decided 
j^the  legacies  w^e  gifts  of  so  much  stock  in  the  long  annuities;*  and 
^  (iefeodants  thereupon  appealed. 

*  3  Sim.  563,  (5  Cond.  Cha.  Rep.  251,)  where  the  tastamenUry  papers  and  the 
'^onof  the  depoaitiona  are  very  fully  stated. 
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Sir  E.  Sugden  and  Mr.  Richards,  for  the  appeal,  said  it  would  be  con- 
venient in  the  first  place  to  have  the  question  determined,  whether  his 
Honour  was  right  in  rejecting  the  depositions.  They  submitted  ihi: 
inasmuch  as  the  evidence  was  offered  only  to  aid  the  conslructioa  cf 
words  which  were  in  themselves  equivocal,  and  not  to  control  or  gd 
violence  to  the  meaning  of  the  will,  it  ought  to  have  been  admiiiei 
"  Bank  long  annuities  stock"  was  not  a  correct  designation  of  any  ei  ?:• 
ing  species  of  government  stock.  The  court  in  forming  its  judgment, 
had  a  right  to  whatever  assistance  could  be  derived  from  being  plaoi, 
as  it  were,  in  the  chair  of  the  testatrix,  and  knowing  with  respect  to  the 
state  of  her  property,  all  the  facts  which  she  must  have  known  and  had 
present  to  her  mind  at  the  time  when  she  sat  down  to  dispose  of  i:, 
Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  472;  Selwood  v,  Mildmav,  3  V^ 
306;  Colpoys  V.  Colpoys,  Jac.  451,  (4  Cond.  Cha.  Rep.  210;)  Lowen 
Lord  Huntingtower,  4  Russ.  532,  (3  Cond.  Cha.  Rep.  782,  n.)  In  I'.e 
Attorney-General  v,  Grote,  3  Mer.  316,  a  case  very  similar  to  this,  wliere 
the  evidence  had  been  rejected.  Lord  Eldon  on  appeal  afterwards  ad- 
milted  it;  and  upon  the  effect  of  that  evidence  he  reversed  the  deci^ioti 
of  Sir.  W.  Grant,  and  cut  down  legacies,  which  had  been  held  upon  lU 
words  to  be  legacies  of  so  much  stock,  to  mere  money  legacies.  See  a 
note  of  Lord  Eldou's  judgment,  p.  236,  ir\fra. 

Mr.  Pepys  and  Mr.  Kindersley,  contra,  contended  that  there  was  no 
ambiguity  apparent  on  the  face  of  the  will;  and  it  was  only  the  iritrodiic- 
tion  of  evidence,  as  to  the  state  of  the  testatrix's  property,  that  con.d 
create  the  smallest  doubt  or  uncertainty  on  the  subject.  The  bequest  of 
"  50/.,  each,  of  Bank  long  annuities  stock  now  standing  in  my  name." 
The  expression  "  Bank  long  annuities  stock"  might  not  be  iechmcahj 
accurate,  but  the  meaning  was  not  the  less  certain.  Nothing,  indeed, 
could  be  more  clear  or  specific;  and  it  was  impossible  to  hold  that  evi- 
dence, showing  that  the  testatrix  probably  intended  something  different 
from  what  she  had  in  so  many  words  said,  namely,  to  give  50/.  of  the 
Bank  long  annuities  there  described,  was  not  tendered  for  the  purpose  of 
controlling  and  doing  violence  to  the  plain  import  of  the  words.  For 
the  purpose  of  aiding  construction,  the  court  had  no  right  to  look  at 
extrinsic  evidence  as  to  the  slate  of  the  property  at  all;  Roper  on  Lega- 
cies, Vol.  I.  p.  270.  The  decision  of  Lord  Thurlow  in  Fonnereau  r. 
Poyntz  had  been  frequently  disapproved  of;  but  even  if  its  auihoriry 
were  undisputed,  it  was  a  case  of  very  peculiar  circumstances,  the  lan- 
guage being  equivocal  and  hardly  intelligible,  unless  reference  was  had 
to  the  explanation  afforded  by  the  evidence.  Besides,  in  that  case.as 
well  as  in  Selwood  v.  Mildmay,  a  latent  ambiguity  was  caused  by  ihe 
fact,  that  upon  the  words  as  they  stood,  there  was  no  fund  in  exisience 
to  answer  the  legacies.  That  was  not  so,  however,  in  the  present 
instance:  for  the  testatrix  when  she  made  her  will,  and  also  on  the  day 
of  her  death,  had  an  amount  of  long  annuities,  standing  in  her  name, 
more  than  sufficient  to  satisfy  the  specific  legacies  in  question.  In  Coi- 
poys  V.  Colpoys  and  in  the  Attorney-General  v,  Grote,  inaccurate  and 
equivocal  expressions  were  used,  which  can  only  be  explained  and  re- 
conciled by  referring  to  matter  dehors  the  will. 

The  Lord  Chancellor  said  that  upon  the  question  of  the  admissi- 
bility of  the  evidence,  he  should  not  trouble  counsel  to  reply,  as  he  ea- 
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^inedno  doubt  whatever  that  there  had  been  a  miscarriage  in  that 
nn  of  the  Vice-Chancellor's  judgment  To  the  proposition,  that  because 
If  words  of  the  will  were  clear  upon  the  face  of  them,  extrinsic  evidence 
Tis  inadmissible,  it  was  wholly  impossible  to  accede;  that  being  the  case 
'( a  latent  ambiguity,  the  very  case  which,  according  to  all  the  tezt- 
7ri:ers,  formed  the  exception  to  the  general  rule  against  admitting  parol 
Tiieoceto  explain  or  construe  the  words  of  the  instrument.  It  was 
r^aose  the  ambiguity  was  not  patent,  but  latent,  that  is  to  say  discover- 
ibe  oDlf  upon  reference  to  the  subject-matter  upon  which  the  will  pur- 
icnedto  operate,  that  the  court  was  justified  in  resorting  to  extrinsic 
'T.jeDce  at  all.  It  was  perfectly  true  that  the  court  was  not  at  liberty 
r.'jiecase  of  any  written  instrument,  whether  a  will  of  real  or  personal 
5Ute,ora  deed,  to  introduce  into  the  consideration  of  the  question  of 
'.>ii^trnc(ioD,  any  matter  furnished  by  extrinsic  evidence  for  the  purpose 
:r  riTJDg  a  different  meaning  to  the  words  from  that  which  their  plaia 
zj-m  conveyed.  The  court  was  not  at  liberty  by  matter  of  fact  to 
overrule  the  construction,  which  was  matter  of  law,  arising  on  the  face 
'f:he  instrument  itself.  But  that  proposition  was  perfectly  consistent 
^:!!i  the  admission  of  evidence  to  explain^  though  not  to  control  the 
yjm^^  to  aid  though  not  to  vary  or  alter  the  construction. 

Uis  Lordship  then  entered  into  a  review  of  the  authorities  which  had 
^Q  cited;  and  said  that  the  present  was,  in  his  opinion,  a  case  in  which 
'}':!  testimony  might  be  admitted  in  accordance  with  the  principles  laid 
•  7n  in  former  decisions,  and  especially  in  Fonnereau  v.  Poyntz;  that 
''rciple  being,  that  wherever  the  ambiguity  was  latent,  and  was  only 

'•31  to  light  upon  inquiring  into  matters  and  circumstances  dehors 

1 7ill,  for  the  purpose  of  carrying  its  provisions  into  effect,  the  uncer- 
^' y^ight  be  removed  by  evidence  of  the  same  kind  as  that  by  which 

j<i  been  created.  It  was  impossible  to  point  out  any  substantial  dis- 
^t:ioo  between  Fonnereau  v.  Poyntz  and  this  case;  and,  although  Fon- 
:."?aQi'.  Poyntz  was  certainly  very  incorrectly  reported,  and  therefore 
'T-etimes  misunderstood  and  carped  at,  so  far  from  having  been  over- 
^•id^tthad  been  recognised  by  Lord  Alvanley  and  Lord  Eldon;  and  it 
^'^d  also  more  recently  been  referred  to  with  apparent  approbation  ia 
t^e  T€ry  elaborate  opinion  delivered  by  Mr.  J.  Bayley  in  the  great  case 
^^  Doe  p.  Lord  Jersey,  2  Brod.  &  Bing.  551,  in  the  House  of  Lords.  The 
^•xi>m  of  Sir  W.  Grant  in  The  Attorney-General  v.  Grote  might  perhaps 
'^^K  created  some  doubt  with  respect  to  the  principle;  but  that  decision 
^'i  been  reversed  by  Lord  Eldon,  and  could  no  longer  be  considered  as 
uaathority.  Upon  these  grounds  he  was  clearly  of  opinion  that  the 
^'-dence  tendered  must  be  admitted. 

^ne  depositions  were  then  read,  from  which  it  appeared  that  on  the 
*^- of  December  1817,  when  the  testatrix  made  her  will,  she  possessed 

'^■il  na?y  five  per  cents,  and  1400/.  four  per  cents,  standing  in  her 
--^'^and  no  other  sum  of  bank  annuities  or  government  stock:  that  oa 
"-;  S(h  of  May  1621,  the  date  of  the  third  codicil,  she  possessed  the  sum 
•'!  154/.  per  annum  long  annuities  standing  in  her  name,  being  of  the 
;-  ie  of  2837/.  lOs.  at  the  market  price  of  the  day,  but  no  other  sum  of 
'^ 'k  annuities  or  government  stock:  and  that  on  the  8th  of  September 
^^^S,  the  day  of  her  death,  she  possessed  the  sum  of  176/.  per  annum  long 
^I'Uities  standing  in  her  name,  being  of  the  value  of  3542/.  at  the  market 
rnceoftbeday^and  no  other  sum  of  bank  annuities  or  government  stocks 

\  21* 
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Sir  E.  Siigden  and  Mr.  Richards  llien  snbmilled,  ihai  upon  the  w 
coitiexl  of  llicse  lestamentary  papers,  especially  when  considered  in 
neciJoH  wilh  the  stale  of  ihe  lesiairix's  fuiidetl  properly,  as  ii  wai 
disclosed  to  ihe  court  by  ihe  deposiiions,  Ihe  tcsialrix  nuist  Itavy  a 
sarily  rueoiil  lo  give  to  ilie  Misses  Boys  a  suoi  of  50/,  sterling  each 
of  her  long  nniuiilies,  that  being  the  only  stock  of  any  deseripiion  n 
she  then  possessed,  lo  answer  all  ihe  iiunierotis  legacies  which,  b 
codicil  of  Ihe  6ih  ol' April  ISIS,  were  expressly  cliarged  U(K>n  that  i 
Upon  any  oiher  conslniclion  the  codicil  of  the  8lh  ofMay  1S21  a 
operate  as  an  aliiiosi  toial  revocation  of  the  will. 

Mr.  Pepys  and  Mr.  Kindersley,  on  the  olher  side,  contended   Ilia 
evidence  as  lo  the  stale  and  value  of  the  testairix's  funded  propen 
not  carry  the  appellants'  case  fiirlher  than  the  words  of  Ihe  wiJl 
codicil  hod  done.     That  was  ihe  opinion  expressed  by  His  Hoim 
the  coiirt  below.     If  llie  legacies  lo  the  Misses  Boys  were  spcnfic 
ihat  Ihey  were  so  npoii  the  terms  of  the  gift  il  was  irapo^-i' 
all  ihat  remained  for  the  cotirt  to  do  was  10  inquire  wheitv  r 
of  the  testatrix's  death,  she  possessed  a  fund  to  answer  ihu^u 
and  to  ihai  exienl,  mid  for  ihal  purpose  only  was  the  parol  «i  '■ : 
10  be  received;  hmes  v.  Johnson,  4  Ves.  5G8.     The  amotinl.  yr  laJi 
the  fund  at  oiher  limes,  or  wilh  reference  lo  olher  claims  whicli  t 
possibly  be  made  on  it,  especially  if  those  claims  were  merely  pecni 
was  immaterial;  the  court  in  pniting  iis  coiisirnciion  upon  the  lanj 
of  bequests  which  were  in  form  specific,  having  no  right  to  eniBi 
such  considerations;  Kirby  v.  Fotier,  4  Ves,  748;  Norris  v.  Hnfri* 
Mad.  206.     Would  it   be  maintained  ihal  if  the  testatrix  had  s> 
quenily  In  Ihe  dute  of  her  third  codicil  sold  all  her  long  aiintiilies,  I 
two  legacies  would  havo  been  good  as  a  charge  on  any  oiher  sioci 
might  have  purchased  wilh  the  proceeds?     In  all  the  cases  !ij  w 
evidence  as  lo  the  slate  and  value  of  the  properly  had  bf 
the  beq'iest  was  general,  of  so  much  of  a  parlicuhir  stocli  ' 
the  testator,  and  uot,  as  here,  ofso  much  of  a  particular  m< 
as  llieii  standing  in  his  name;  and  in  all  of  them,  nioreovi  ' . 
been  so  much  variation  and  incorrectness  in  ilie  language  iu  wjiJci 
difTerenl  legacies  alleged  lo  be  specific  were  given,  iti<ii  upon  the  b 
the  will  itself,  a  reasonable  doubl  as  lo  the  meaning  was  raised. 

The  Lord  Chancellob. — The  court  is  now  called  upon  to  pnl  a 
siruclion  upon  those  testamentary  papers,  with  the  aid  of  all  the 
lo  be  gained  from  ihe  knowledge  which  the  testatrix  was  herself 
sessed  of  with  respect  to  her  funded  properly,  and  which  must  be 
sullied  lo  have  induenced  and  guided  h<;r  at  the  time  when  she  proci 
to  dispose  of  It.  It  is  vain  lo  say  ihat  the  evidence  shall  be  let  1 
one  purpose,  namely,  10  show  ihat  these  legacies  must  be  specifii 
cause  there  Is  a  fund  to  answer  them,  and  ihai  it  shall  not  alro  t 
ceived  for  ihe  purpose  of  showing  the  aniount  and  value  of  the 
wilh  a  view  10  ihe  decision  of  thai  same  question.  The  cnses  ol 
wood  V.  Mildmay,Biid  Foiinereuu  v.  Poyniz  point  at  no  such  distm 
or  reslriciion;  and  no  such  re^iriction  has  been  suggested  hy 
Eldcin  in  'Ihe  Aiiornpy-Genenil  v.  Grote,  p.  236,  infra.  If  the  evii, 
as  Ui  the  stale  and  value  of  the  properly  is  10  he  adniilted  fur  one 
pose,  it  must  be  adtuilied  for  all;  the  principle  being,  that  in  ordei 
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fc^ierfocoroe  to  a  correct  conclusion  on  the  whole  of  the  testamentary 
J5rnsitions,  the  court  has  a  right  to  the  assistance  to  be  derived  from 
Vi.g  placed  as  much  as  possible  in  the  position  of  the  testator,  so  as  to 
K  with  his  eyes  and  understand  his  feelings  at  ilie  time  when  he  exer- 
a:s;d  his  disposing  power;  and  having  now  the  benefit  of  that  assistance 
Ism  clearly  of  opinion  that  these  must  be  considered  as  mere  pecuniary 
kpcieSy  intended  to  be  charged  upon  the  stock  in  question. 

it  was  said  with  truth  that  when  the  legsicies  are  specific,  it  is  a  mat* 
Iff  of  no  importance  to  ascertain  what  was  the  value  of  the  fund  either 
r.i.etime  of  the  testator's  death  or  at  the  date  of  the  will;  for  all  that 
T  lid  result  from  a  deficiency  of  the  fund  would  be  that  some  parties 
voiiid  go  unpaid.  But  the  very  question  here  is,  whether  the  legacies 
Vi  5peci6c  or  not;  and  in  determining  that  question,  the  court  is  clearly 
cxiednpon  to  look  at  the  state  and  amount  of  the  testatrix's  property 
v/n  reference  to  the  provisions  contained  in  the  whole  of  the  testamen- 
t2r/  papers,  and  will  not  lightly  assume  that  she  has  given  legacies 
Without  any  intention  that  they  should  enure  for  the  benefit  of  the  lega- 
tee«.  'llie  court  always  leans,  where  without  violence  to  the  words, 
!i::d  ii)  fairness,  it  can  do  so,  towards  such  a  construction  as  will  make 
C.«  orhole  will  efiectual,  rather  than  to  a  construction  which  would  ren- 
ierone  half  or  two  thirds  of  its  provisions  utterly  inoperative. 

.Vo\r  I  desire  to  know  in  what  respects  this  case  differs  from  the 
"hers  in  which  evidence  of  the  state  and  valueof  the  property  has  been 
•^iFed  in  aid  of  the  construction?  It  is  said  that  here  the  probability 
i^i  these  legacies  were  intended  to  be  pecuniary  is  not  so  great  as  it 
^Mn  those  cases;  and  it  is  further  said,  that  the  words  designating  the 
""inject  matter  of  the  gift  are  stronger  and  more  specific  than  in  them; 

?Jt  I  confess  I  see  no  substantial  distinction  between  << /.in  long 

unoities  to  be  transferred  by  my  executors  to  the  legatees,"  the  ex- 
pre^on  used  in  Fonnereau  v.  Poyntz,  and  ^<  50/.  each  bank  long 
>nuiiies  stock  now  standing  in  my  name,"  the  expression  with  which 
I  bare  here  to  deal.  In  both  cases  equally  the  testatrix  appears  to  me 
'3  be  plainly  dealing  with  her  own  fund,  and  that  a  fund  which  she  con- 
ci^'ed  she  then  had  in  her  possession.  The  same  observation  appears 
•0  bfe  occurred  to  Lord  Eldon  in  The  Attorney-General  v.  Grole  with 
f^^tto  Che  expression  '<  further  part  of  my  stock,"  as  indicating  an 
'•'Dpression  on  the  mind  of  the  testatrix  that  she  was  dealing  with  stock 
^-'ichshe  then  actually  had.  That  expression  appears  to  me  to  be  quite 
^  strong  in  favour  of  holding  the  legacy  there  given  to  be  specific,  as 
bywords  which  are  to  be  found  in  this  will.  Nevertheless  Lord  El- 
oon,  upon  the  effect  of  that  expression,  considered  in  connection  with 
'^  rest  of  the  will,  and  as  elucidated  by  the  evidence  with  respect  to 
'^^  state  and  value  of  the  property,  determined  that  the  legacies  of  so 
i^uch  of  the  testatrix's  long  annuities  stock  were  to  be  construed  as 
3iere  money  legacies  charged  upon  that  stock. 

Any  intimation  which  His  Honour  may  have  thrown  out,  as  to  what 
^^is opinion  might  have  been  if  the  evidence  were  admitted,  must  have 
!*en  entirely  extra-judicial 

Judgment  reversed. 

Reg.  Lib.  A.  1830,  fol.  2956. 
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Attorney-General  v.  Grote.* 

3  Rut.  ^  Uglae,  699. 

Lcgaej  of  "  100/.  Long  ADouilieo  stock"  heldt  opoo  Uie  context  of  the  will 
the  terme  of  the  gift  u  compared  with  thoH  of  ifae  other  beqaeste,  and  b 
the  eTidence  of  the  atate  of  the  funded  property,  to  be  pecaiiMr;  ud  not  epecil 


THIS  case,  reported  in  3  Mer.  316,  was  argued  on  appeal  bef 
Lord  RIdon,  who  had  not  pronounced  judgment  at  the  lime  when 
resigned  tlie  Great  Seal;  but  the  following  written  opinion  was  afi 
wards  delivered  out  by  his  lordship,  the  parties  having  consentec) 
accept  it  as  his  jtidgmetil: — 

"  I  have  very  frequently  given  my  attention  to  this  case,  and  I  hi 
no  hesitation  in  stating  that  I  have  often  changed  my  opinion  upou 
To  say  that  I  have  never  been  able,  to  my  own  salisfaclioa,  to  reconi 
the  decisions  to  be  found  in  the  books  upon  cases  which  involve  sioai 
questions,  is  only  to  repeat  what  I  have  often  stated  in  courL  The  c 
ficulties  in  this  case  an  probably  considerably  increased  by  the  }uig 
being  obliged  to  take  the  will  and  codicil  as  they  are  to  be  found  in  i 
probate,  although  it  is  very  possible  that  their  contents,  when  the  tes 
irix  made  them,  might  influence  the  construction  of  such  parts  as  mi 
now  be  taken  to  be  the  whole  of  the  will  and  codicil. 

"  I  think  there  is  evidence  upon  the  face  of  the  will  that  the  testali 
meant  the  legacies  which  she  connects  with  the  word  '  stock'  to  be  les 
cies  of  slock  which  she  had.  She  uses  the  expression  '  further  pans 
my  stock;'  and  where  the  testatrix  uses  the  expression  'my  stock,' 
conceive  she  means  to  give  what  she  has. 

"  The  question  is  whether,  where  she  gives  100/.  long  annuities  slo( 
she  means  the  same  as  if  she  had  given  lool.  per  annum  long  annuiii 
U  is  difficult  to  get  rid  of  a  strong  impression  which  the  repeated  vat 
tioiis  of  the  terms  <  gift  of  —I.  per  annum  bank  long  annuities,'  a 
of  the  terms  '100/.  long  annuities  stock,'  to  be  found  in  this  will,  ere; 
in  the  mind  of  a  person  reading  the  will.  It  is  difficult  to  conceive  li 
ilie  testatrix  really  meant  the  same  thing  in  both  cases.  But  individi 
belief  ought  not  to  govern  the  case;  it  must  be  judicial  persuasion. 

"  Parol  evidence,  if  there  were  any,  of  what  the  t^airix  meant,  u 
not  do.  In  Stafford  v.  Horton,  I  Bro.  C.  C.  482,  as  1  understand 
parol  evidence,  or  what  could  only  have  been  proved  by  parol  declai 
tions,  was  held  not  to  be  admissible  to  control  the  words  of  the  u' 
After  frequently  changing  my  opinion  upon  the  present  case,  as  I  a 
prehend  evidence  of  the  state  of  the  funded  property  of  the  teslair 
may  be  resorted  to,  I  have  come  to  the  conclusion  that  there  is  enou: 
in  the  terms  of  the  gift  and  the  state  of  the  property,  takcji  together, 
authorize  a  court  iu  saying,  that  the  100/.  were  not  !o  be  100/.  f 
annum,  but  so  much  stock  as  would  be  sufficient  to  pay  100/,  Tiio 
terms  and  that  state,  taken  together,  seem  to  me  to  authorize  this  co 
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amotion  of  the  legacies,  as  reasonably  as  any  words  in  Fonnereau 
f.Poyntz  aaihorized  a  limited  construction  of  sums  in  long  annuiiies  in 
:hat  case. 

*^This  is  the  opinion  I  have  finally  formed  after  giving  repeated  at- 
^:ntion  to  every  part  of  the  gifts  in,  and  contents  of  the  will  and  codicil, 
r.  i  to  all  the  reasoning  I  have  met  with  in  reports.  That  this  is  a  very 
::nbtful  case,  and  that  therefore  no  opinion  of  mine  upon  it,  or,  as  I 
hmk^  of  any  body,  can  be  justly  representi^d  as  unquestionably  right,  I 
rdmii;  but  such  as  ray  opinion  is,  I  have  stated  it.  If  it  is  acted  upon, 
Lhe  legacy  in  question  is  100/.  and  not  100/.  per  annum.'' 

*"  His  lordship  doth  order  that  such  part  of  the  decree  made  on  hear- 
ziz  this  cause  on  the  22d  day  of  July  1817,  as  declares  that  the  several 

gictes  of  long  annuities  and  long  annuity  stock  mean  so  much  in 
/elong  annuities,  be  reversed;  and  doth  declare  that  the  said  several 
egaciesof  long  annuities  and  annuity  stock  mean  so  much  in  money, 
:3  be  raised  by  sale  of  a  sufficient  part  of  the  said  testatrix's  bank  long 
annuities.  And  it  is  ordered  that  the  said  decree  be  varied  by  directing 
that  ibe  costs  of  the  relator,  thereby  directed  to  be  taxed,  be  taxed,  as 
berveeo  solicitor  and  client,  and  in  all  other  respects  it  is  ordered  that 
'1^  said  decree  be  affirmed." 


Deerhurst  t;.  The  Duke  of  St.  Alban's. 

3  Ru8.  4r  Mylne,  702. 

A  leoood  rehearing,  afler  the  eaase  has  been  heard  and  decided  in  the  coart  below, 
iod  oooe  reheard  on  appeal  by  the  Lord  Chancellor,  is  not  a  matter  of  right,  but 
n  indolgence  which  the  court  will  only  grant  on  a  special  case  made. 

Decembers,  10,  1831. 

THIS  was  a  petition  of  appeal  from  a  decision  of  Lord  Lyndhnrst 
The  case  had  been  originally  heard  and  decided  by  Sir  John  Leach 
vhen  Vice-Chancellor,  5  Mad.  232.  It  was  afterwards  heard  on  ap- 
:?il  by  Lord  Eldon,  who  resigned  the  Great  Seal  before  delivering 
idginent;  and  it  was  heard  a  second  time  on  appeal  in  December 
15/9,  by  Lord  Lyndhnrst,  who,  on  the  day  he  quitted  office,  handed  his 
^niten  judgment  to  the  registrar,  simply  affirming  His  Honour's  de- 
"^Tee.  A  petition  was  now  presented,  and  came  on  for  argument,  pray- 
•i-2  that  Lord  Lyndhurst's  decision  might  be  reheard. 

Sir  E.  Sngden,  for  the  respondents,  took  a  preliminary  objection,  that 

•He  appellants  had  no  right  to  a  second  rehearing.    They  might  have 

'vo  hearings  in  the  court  below,  and  were  then  entitled  to  one  rehearing 

Q  the  Court  of  Appeal;  but  they  could  not  have  the  cause  twice  heard 

c  that  court. 

The  L0RI}  Chancellor,  considering  that  it  involved  an  important 
IQestion  of  practice,  directed  the  petition  to  stand  over,  that  he  might 
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have  the  benefit  of  the  assistance  of  the  learned  judges  in  the  other 
branches  of  the  court,  and  that  the  appellants'  counsel  might  be  pre- 
pared to  argue  the  point. 

Dec.  10.  The  preliminary  objection  was  this  day  very  fully  areiied 
before  Lord  Chancellor  Brougham,  assisted  by  the  Master  of  the  Rj..s 
and  the  Vice-Chancellor. 

Sir  E.  Sugden  and  Mr.  C.  Romilly,  in  support  of  the  objection. 

Mr.  Pepys,  Mr.  Preston,  and  Mr.  Hodgson,  contra, 
.   The  case  was  argued  on  both  sides  upon  the  naked  question  of  right. 
without  reference  to  any  special  circumstances  which  might  be  supposed 
to  arise  from  the  nature  of  the  proceedings,  or  the  manner  in  which  the 
judgment  appealed  from  was  delivered.     It  was  admitted  on  the  partoi' 
the  respondents,  that  the  objection  did  not  apply  to  motions  or  to  petiiiocs 
in  bankruptcy.     The  following  authorities  were  referred  to: — 'Brown  r, 
Higgs,  8  Ves.  561;  Nott  v.  Hill,  1  Vern.  167;  Porter  v.  Hubert,  2  Ch. 
Rep.  85;  Eyton  v.  Eylon,  4  Bro.  P.  C.  149,  Toml.  ed.;  Falkland  v.  Che- 
ney, 5  Bro.  P.  C.  476,  Toml.  ed.;  Bovey  v.  Smith,  1  Vern.  60,  S4, 144: 
Noel  V,  Robinson,  1  Vern.  90,  453,  460,  469;  Howel  v.  Howel,  1  Dick. 
426;  Parker  v.  Dee,  2  Ch.  Ca.  200,  3  Swan.  529;  Fox  v.  Macreth,  3 
Bro.  C.  C.  45,  1  Harg.  Jurid.  Arg.  453,  where  most  of  the  older  cases 
are  stated  and  commented  upon;  East  India  Company  r.  Boddam,  13 
Ves.  421;  Williams  v.  Goodchild,  2  Russ.  91,  (3  Cond.  Ch.   Rep.  44;) 
Giffard  v.  Hort,  1  Scho.  &  Lef.  386;  Waldo  v,  Caley,  16  Ves.  206;  Buck 
V.  Fawcett,  3  P.  Wms.  242;  Blackburn  v.  Jepson,  2  Ves.  &  B.  359;  see 
also  Ormerod  v.  Hardman,  5  Ves.  722;  Mackintosh  v.  Townsend,  16 
Ves.  330. 

The  Vice-Chancellor. — This  is  a  question  that  admits  of  no  douof, 
because,  though  the  early  books  show  a  repetition  of  rehearings  toa 
great  and  injurious  extent,  yet  the  case  of  Fox  v,  Macreth  before  Lord 
Thurlow  has  in  fact  decided  the  very  point  now  in  contest.  That  case 
was  first  heard  by  Lord  Kenyon,  at  the  Rolls,  then  on  appeal  by  l^ord 
Thurlow,  when  his  lordship  affirmed  the  judgment  of  the  Master  of  the 
Rolls;  and  on  the  party  attempting  to  have  a  second  rehearing  before  the 
Lord  Chancellor,  his  lordship  considered  the  point,  and  expressly  de- 
cided against  it:  there  was  then  an  appeal  to  the  House  of  Lords,  and 
no  objection  was  made  to  the  course  which  Lord  Thurlow  had  taken. 
It  also  appears  that  in  the  year  1807  the  same  doctrine  was  confirmed 
in  the  case  of  The  East  India  Company  v,  Boddam,  13  Ves.  421,  before 
Lord  Erskine,  in  which  a  question  of  a  similar  nature  came  before  him: 
for  in  that  case  there  had  been  first  a  hearing  at  the  Rolls;  then  an  ap- 
peal to  Lord  Eldon;  and  finally  a  petition  of  appeal  against  his  lordship's 
decree,  which  Lord  Erskine  after  argument  refused  to  rehear. 

In  this  case  there  has  been  a  judgment  pronounced  by  the  Master  of 
the  Rolls  when  Vice-Chancellor;  a  petition  of  rehearing  has  been  heard 
and  decided  by  Lord  Lyndhurst,  although  his  lordship,  in  consequence 
of  the  reasons  assigned,  did  not  state  the  grounds  of  his  judgmental 
length;  and  now  the  attempt  is  to  have  the  appeal  reheard  before  the 
Lord  Chancellor,  who  stands  in  the  same  situation  as  Lord  Lyndhurst 
would  have  done,  had  the  application  been  made  to  him.    It  appears  to 
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Ee  that  the  present  case  is  completely  bound  by  the  authorities  referred 
T'.and  that  the  cases  of  Brown  v.  Higgs,  8  Ves.  561,  and  Blackburn  tf. 
Jepson,  2  Yes.  &  B.  359,  form  no  exceptions  to  the  rule  which  those 
ibthorities  establish;  for  in  Brown  t;.  Higgs  there  had  been  a  rehearing 
ii  the  Rolls,  and  then  the  Lord  Chancellor  heard  the  cause  when  it  was 
r^rooght  before  him  on  a  petition  of  rehearing;  and  the  like  state  of  cir- 
aiistances  existed  in  Blackburn  v.  Jepson.  But  this  is  not  the  state  of 
urcumstances  we  are  now  dealing  with,  the  question  here  being,  whe- 
:i:er,  when  the  judge  below  has  given  a  decision  which  has  been  so- 
kmnly  confirmed  by  the  decision  of  the  court  above,  that  same  judge 
sbj^l'i  be  called  upon  to  rehear  his  decisidn.  If,  however,  instead  of 
\%v\Dg  it  already  fixed,  we  wanted  a  rule,  it  would  be  wiser  to  adopt 
'hit  of  Fox  V.  Macreth,  Bro.  C.  C.  451,  than  to  leave  the  matter  in  doubt 
i::d  uncertainty. 

The  Masteb  of  the  Rolls.— The  more  regular  mode  would  perhaps 
b€.  that  the  party  opposing  a  second  rehearing  should  apply  to  have  the 
petition  of  rehearing  removed  from  the  paper  of  appeals;  but  I  presume 
Lis  lordship,  on  a  point  of  so  much  importance,  will  not  prevent  a  depi- 
sioo  of  the  qnestion  upon  a  mere  ground  of  form.  I  consider  this  as  an 
sppi*ication  to  rehear  a  judgment  of  Lord  Lyndhurst,  after  his  lordship 
has  pronounced  a  decision  affirming  that  of  the  judge  in  the  court  below. 

It  does  not  appear  to  me  that  we  are.to  adopt  any  general  rule  with 
respect  to  rehearings,  and  I  do  not  think  that  any  such  rule  can  be  laid 
do7n  as  was  insisted  upon  in  argument.  Brown  t;.  Higgs  and  Black- 
t)cn]  V.  Jepson  would  not  fall  within  the  principle  attempted  to  be  estab- 
>^iied,  for  they  were  both  causes  in  which  two  rehearings  were  allowed. 
But  the  question  now  is,  not  whether  there  is  to  be  a  rehearing  after  a 
judgment  at  the  Rolls,  but  whether,  after  there  has  been  a  hearing  in 
:.:e  court  below  and  another  in  the  court  above,  the  judgment  on  that 
second  hearing  shall  be  again  reheard.  Upon  this  point  Lord  Eldon's 
opinion  in  Brown  v.  Higgs  is  extremely  distinct.  There  the  appeal  called 
for  his  judgment,  and  be  said  very  properly,  that  he  would  not  consent 
thzt  the  judgment  shotild  go  to  the  House  of  Lords  as  affirmed  by  him, 
without  hearing  the  argument  upon  it.  That  is  a  very  difierent  thing 
from  permitting  a  rehearing  of  an  appeal  which  the  Lord  Chancellor  has 
already  once  heard. 

h  i%  not,  I  presume,  contended  here  that  there  is  any  absolute  neces- 
Stty  of  there  being  no  more  than  two  hearings.  It  is  plainly  a  matter  of 
dscretion  in  the  court  above,  whether,  after  a  hearing  in  tW9  distinct 
courts,  a  rehearing  shall  be  permitted.  In  the  early  reports  the  practice 
appears  to  have  been  to  allow  rehearings  as  often  as  the  caprice  or  pas- 
£ioos  of  the  parties  prompted:  but  it  cannot  be  pretended  that  the  present 
practice  is  to  be  governed  by  such  precedents;  and  indeed  we  find  from 
the  case  cited  from  Peere  Williams,  Buck  i;.  Fawcett,  3  P.  Wms.  242, 
that  in  Lord  Talbot's  time,  his  lordship  considered  it  as  discretionary 
whether  he  should  permit  more  than  one  hearing.  In  Fox  v.  Macreth, 
3  Bro.  C.  C.  45,  Lord  Thurlow  is  to  be  considered  as  adopting  this  rule, 
that  if  there  has  been  any  decision  in  the  court  below,  and  afterwards 
one  in  the  court  above,  the  latter  court  is  not  bound  to  grant  the  parties 
a  rehearing  as  a  matter  of  course;  but  that  special  circumstances  may 
be  shown  that  would  induce  the  court  to  give  such  permission:  and  Lord 
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»  Thurlow  in  the  judgment  that  has  been  cited,  distinctly  denied  that  any 

anthority  should  ever  prevent  him  from  adopting  that  rule. 

It  was  said  the  rule  ought  to  be  established  by  the  legislature.  That 
opinion,  however,  cannot  be  seriously  stated.  The  Lord  Chancellor  has 
a  right  to  adopt  iliose  rules  of  practice  which  will,  in  his  opinion,  pro- 
mote the  ends  of  justice.  Lord  Thurlow's  rule  has  been  followed  dv 
Lord  Erskine;  and  the  question  is,  whether  the  Lord  Chancellor  shou  a 
now  depart  from  that  rule.  Now  it  would  not,  I  conceive,  be  exped.er.i 
for  the  administration  of  justice,  or  consistent  with  the  rule  sanctioned 
wiih  that  view,  that  after  two  authorities  have  been  determined,  on  so 
much  consideration,  a  judge  should  wantonly  depart  from  them. 

But  if  those  authorities  had  never  existed,  the  question  might  still  be 
considered  upon  the  reason  and  principle  of  the  thing.  The  party  now 
asking  a  rehearing  has  already  had  one  judgment  of  the  Vice-Chaocci- 
lor's  court,  and  a  second  judgment  by  the  Lord  Chancellor;  and  now  k 
applies  to  have  the  judgment  reheard:  it  being  still  open  to  hira  to  have 
a  third  judgment  by  way  of  appeal  to  the  House  of  Lords.  Is  ihii 
application  consistent  with  reason  and  equity?  or  would  it  not  rather  be 
an  encouragement  to  vexatious  litigation  to  accede  to  it?  I  am  thejr- 
fore  of  opinion  that  the  rule  is  now  settled,  not  in  ordinary  cases  to  per- 
mit a  rehearing  before  the  Lord  Chancellor;  and  if  it  were  not  so  seiiled, 
I  should  submit  that  such  a  rule  ought  now  to  be  adopted. 

I 

I    .  The  Lord  Chancellor. — I  entirely  agree  with  their  Honours  in  (he 

view  they  have  taken  of  this  case,  and  upon  the  aiuhorities  to  which 
they  have  referred  it.     The  reason  why  I  was  anxious  to  have  ihei: 
.  assistance  was  partly  personal  to  myself,  viz.  that  the  question  disposed 

of  in  one  way,  would  save  me  from  a  considerable  labour, — 1  mean  the 
hearing  of  two  most  important  appeals,  the  one  at  the  bar,  and  the  other 
that  of  Fournier  v.  Paine,  3  Mylne  &  Keen,  207,  n.,  (8  Cond.  Cha.  Rep- 
350,  n.)*  But  I  was  also  anxious  that  it  should  receive  full  discussion, 
and  that  the  weight  of  their  authority  should  be  added  to  the  decisioa 
of  the  court,  because,  though  the  case  appeared  to  leave  no  reasonable 
doubt  as  to  what  the  course  ought  to  be,  yet  it  clearly  appears  that  some 
degree  of  uncertainty  must  have  existed,  and  that  the  question  has  in 
some  sort  been  considered  as  open.  In  neither  case, — neither  in  the  one 
before  us,  nor  in  Fournier  v,  Payne,  was  an  application  made  to  dis- 
charge the  order  for  setting  down  the  petition  of  rehearing,  but  the  re- 
spondents reserved  the  point  till  the  cause  came  on,  and  then  took  it  as 
a  preliminary  objection.  Upon  looking  into  the  cases,  I  find  that  Lord 
Thurlow  gave  a  solemn  and  deliberate  opinion  upon  the  very  point.  He 
himself  directed  attendance  upon  the  petition,  and  then  counsel  bein^ 
fully  heard  upon  that  attendance,  after  taking  time,  he  delivered  thai 
judgment  which  has  been  considered  in  The  East  India  Company  v. 
Boddam,  13  Ves.  42l,as  settling  the  rule.  And  though  it  was  said 
that  The  East  India  Company  v.  Boddam  was  only  the  case  of  Fox  v. 
Macreth  over  again,  that  certainly  is  no  reason  why  it  should  not  be 

*  It  ought  to  have  been  there  stated,  that  the  contest  in  that  case  was  with  respect 
to  the  right  to  a  second  rehearing  of  an  order  made  upon  exceptions:  that  rehearing 
was  refused;  but  the  cause  itself  was  afterwards  heard  and  determined  bj  Loni 
Brougham,  on  an  appeal  from  the  original  decree. 


I 
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Qbn  as  evidence  that  the  practice  and  understanding  of  the  profession 
sniinued  to  be  as  Fox  v.  Macreth,  3  Bro.  C.  C.  45,  had  determined. 

]  apprehend  thiat  the  distinction  is  justly  taken  between  two  rehear- 
ries  JD  the  court  below,  and  two  npon  appeal  here;  not  only  for  the  rea« 
M?  adrerted  to  in  the  argument,  but  also  on  the  ground  suggested  by 
<{rE.  Sagden  in  his  reply,  viz.  the  difference  there  maybe  between  the 
f:^  hearing  of  the  cause  and  the  hearing  in  the  later  stage,  when  it  has 
*eceired  its  utmost  preparation,  and  every  topic  of  argument  has  been 
f  cighed  and  considered.  It  is,  of  course,  much  fitter  that  after  the  cause 
itasirriTed  at  this  latter  stage,  a  very  narrgw  limit  should  be  fixed  to 
sccb  a  power  of  rehearing. 

landerstand  there  is  no  intention,  on  either  sido,  to  hold  that  the  rule 
tsbsointe  and  inflexible.  But  it  may  well  be  made  a  question  whether 
:isboQld  be  of  course  to  set  down  the  petition  of  appeal,  under  such  cir- 
"instances,  leaving  the  respondent  to  raise  the  objection;  or  whether,  for 
tl^ie  purpose  of  having  the  liberty,  a  special  application,  showing  circum- 
stances to  induce  the  court  to  grant  it,  should  not  be  required.  Where 
a  case,  however,  presents  circumstances  of  that  kind,  this  rule,  I  will  not 
Rf  DOT  adopted,  but  rather  followed  from  the  former  cases,  would  by 
w  means  preclude  any  such  application.* 

Sir  R  Sngden  then  applied  that  the  petition  might  be  dismissed,  which, 
^rsome  Sscassion,  was  ordered^  without  costs.t 

*  Hila  ease  has  been  since  considered  aad  fbl lowed  in  Monaley  «.  Garr,  3  Mjlno 
kha,  206,  (8  Good.  Cha.  Rep.  349.)  See  also  The  Attorney-General  v.  Ward,  1 
llr^ftCrai|r,449. 

r  The  ease  was  finally  carried  to  the  Honse  of  Lords,  where  the  jndgrment  of  Sir 
i^  Lewh,  OD  the  merits^  was  reversed;  fiom.  Tollemache  «•  The  E^rl  of  Goventry* 
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TmiKi  nd  ezeeotofs  who,  for  opwards  of  a  year  after  their  testator's  death,  allowed 
1  couiderable  portion  of  the  assets  to  lie  nnprodaetive  in  the  hands  of  a  banlter  who 
^M,  were,  under  the  ctrenmstances,  charged  with  the  loss. 

^nutU,l3,15, 1831. 

THE  testator,  John  Moyle,  gave  the  residue  of  his  personal  estate 
^Q'J  effects  to  the  defendants,  Charles  Moyle,  John  Smith,  and  Robert 
^^rser^his  trnstees  and  executors,  upon  trust,  with  all  convenient  speed, 
^cail  in  his  debts,  and  to  sell  and  convert  into  money  such  parts  of  his 
j*Ronal  estate  as  should  not  consist  of  money,  and  thereout  to  satisfy 
bis  debts  and  legacies,  and  subject  thereto,  upon  trust,  to  invest  the  clear 
'orpins  in  the  purchase  of  three  per  cent,  consols,  or  some  other  of  the 
piiiiamentary  stocks,  and  to  appty  the  dividends,  or  so  much  thereof  as 
>iu)old  be  necessary,  towards  the  maintenance  and  education  of  his 
Vol.  XIII.-a2 
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dauglllcr,  nntil  her  ago  of  twenty-one  or  marriage;  and  aftetwardi,a 
irust,  to  trntisfertliepriticipal  toherl'or  herowiiuse;  with  a  beqiiesta 
in  the  event  of  her  dying  under  that  age  and  timaamed,  to  tiia  bro 
and  sister  equally.  The  will  further  directed  that  any  5ur|tlus  of  tau 
beyond  what  was  required  for  ihe  maintenance  of  the  daughter,  ah 
be,  from  time  to  (iioe,  invested  in  the  same  stock  and  added  to  Ute  f 
cipal.  It  also  contained  the  usual  clauses,  that  the  Irusieea  shoaU 
liable  each  for  his  own  acts  and  default  only,  and  that  they  should 
be  answerable  for  more  of  the  trust-moneys  than  should  come  ta  I 
hands  respectively;  nor  for  any  loss  or  damage  whtcli  might  ba| 
without  their  wilfiU  default,  or  by  the  misfeasance,  failare,  or  )U£oUi 
of  any  banker,  with  whom  (he  irust-moneys  migbl  be  lodged  for 
custody  or  inveatmont,  or  otherwise  in  the  execution  of  the  inisis. 

The  testator  died  in  the  month  of  June  1S23.  In  themonili 
in  the  same  year,  the  bill  was  filed  by  his  infant  daughter,  b\ 
and  next  friend,  praying  to  hive  the  accounts  of  the  estate  1:1  . 
plaintifTs  rights  under  the  will  ascertained  and  secured.   In  .\1^..-..  . 
the  defendants,  Ihe  trustees  and  executors,  put  in  their  answer.  A  nw 
against  them,  in  the  following  May,  that  ttiey  might  pay  inlu  ooi 
balance  of  260l.,  appearing  by  their  answer  to  be  then  in  iheir  hantk, 
refused;  and  on  the  20th  of  January  IS25  ihe  usual  decree  wasntad 

When  iho  Master  made  his  report,  an  exception  was  taken  to  it, 
the  trustees  and  executors,  on  the  ground  that  lh«)r  were  Um 
charged  with  a  sum  of  936/.,  which  iliey  had  claimed  to  be  allown 
their  discharge.  The  sum  in  question  belonged  to  the  testator's  Ml 
and  was  the  amount  of  a  balance  which  was  lying  in  ihe  bsadi 
Messrs.  Sikes  and  Co.,  bankers,  of  I^ondon,  on  the  13lh  of  Doosa 
1835,  the  day  on  which  that  house  slopped  payment.  It  appearad  I 
Siltes  and  Co.  had  been  the  testator's  bankers,  and  that,  after  bis  da 
they  continued  to  be  employed  as  the  bankers  of  the  irust'estaie-  I 
of  the  trnslces  and  executors  was  ihe  testator's  brother,  to  vhei 
moiely  of  ihe  residuary  property  was  given  over,  absolutely,  Ui  ihsti 
of  the  plaiiiliff  dying  under  age  and  unmarried. 

The  Master  of  the  Rolls  made  an  order,  allowing  the 
and  the  plaintiff  appealed  to  the  Lord  Chancellor. 

Sir  E.  Sugden  and  Mr.  Walker,  for  the  appeal. 

The  Solicitor-General  and  Mr.  James,  for  liie  excepiton. 
The  particular  circumstances  of  Ihe  case  and  the  principal  i 
nrged  in  support  of  the  exception,  are  slated  and  considered  t. 

judgment.     The  only  authority  referred  to  was  Salway  ri.  Salwt] 
Russ.  60,  (3  Coiid  Cha.  Rep.  568,)  and  2  Russ.  &  Mylne,  215. 

^tig.  15.     The  Lord  Chancellor  [after  staling  Ihe  will]. 

The  testnlor  died  iu  the  same  month  in  which  he  made  Ihe  wiU. 
bill  was  speedily  filed  for  the  administration  of  his  estate:  and  in 
course  of  the  proceedings  in  that  suit,  and  in  the  moniUof  M  1 
sum  of  360/.  being  then  iu  the  hands  of  the  defendants,  tin-  1 
motion  was  made  by  the  plaintiff  to  have  thai  sum  p^i-i 
The  motion  was  successfully  resisted;  partly  because  it  appc.i.,u  ,.,.. 
year  had  not  elapsed  from  the  time  of  the  testator's  dealb,  and  patt 
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m,  became  the  mm  was  in  itself  so  inconsiderable  in  amomtt.  A 
kr^  was  eventnatly  obtained  in  January  1825;  nearly  a  tweWetnonth 
-upon  the  lapse  of  which  the  present  question  principally  arises — was 
bfo  suffered  to  pass;  and  late  in  the  same  year  (lS2d)  Messrs.  Stkea 
od  Co.  iailedi  with  the  money  (which  bad  now  been  increased  to  900A 
fid  apvards)  in  their  bands;  and  the  question  is  whether  the  loss,  con«« 
pqitent  apon  thai  failure,  shall  fall  on  the  executors  or  on  the  residuary 

As  there  is  a  primd  facie  case  in  which  il  was  the  duty  of  the  execo^ 
on  to  have  invested  the  fund  with  all  convenient  speed,  or,  at  all  events, 
mmedialely  after  the  decree  in  1S25,  the  question  is  whether  they  have 
hown  a  case  which  is  sufficient  to  excuse  them  for  having  neglecteti  so 

ft  do. 

The  first  excnse  they  set  up  is  that  there  was  an  unfortunate  lease  of 
ifmlses  in  the  city,  occupied  as  an  oyster  shop:  this  lease  had  been 
Rsisoed  by  the  testator  without  taking  a  covenant  from  the  assignee  to 
rvliere  him  from  liability  for  the  rent,  which  amounted  to  100/.  a  year, 
mA  viihoitt  any  reservation  of  a  power  of  re-entry  in  case  of  non-pay* 
tneot  It  is  further  alleged,  that  the  premises  were  in  a  dilapidated 
't!te,and  that  the  tenant  used  to  shut  up  the  lower  part  of  the  house, 
nd  occupy  the  upper  story;  and  that  it  was  at  certain  seasons  only 
i^t  he  could  make  any  payments  towards  the  rent  at  all.  For  these 
^^asons  it  was  contended  that  the  trustees  were  under  the  necessity  of 
^mga  considerable  balance  in  their  hands.  There  can  be  no  doubt, 
'ovever,  that  if  the  defendants,  after  paying  the  money  into  court,  had 
ten  called  upon  by  an  action  brought  by  the  superior  landlord  for  the 
nit,  this  court,  having  then  the  possession  of  the  fund,  would  have 
^fffered  for  their  protection;  or  would,  upon  their  application,  have 
B^e  an  immediate  order,  placing  at  their  disposal  the  necessary  sum  to 
ttet  the  landtord's  demand.  But  there  was  no  necessity  for  paying 
Ik  money  into  court.  If  they  had  merely  invested  it,  that  would  have 
^sufficient;  and  the  greater  the  proqiect  of  their  liability  to  pay  the 
^t,  the  more  incumbent  was  it  upon  them  to  render  the  fund  produe* 
^^«  in  the  mean  time,  by  investing  it  in  such  a  manner  as  to  yield  a 
pwkble  return. 
Jhe  next  excuse  set  up  was  that  several  letters  were  written  by  the 
of  the  executors,  Mr.  Bolton,  to  the  solicitors  of  Mrs.  Moyle, 
pressiog  them  to  consult  with  their  client  to  come  to  some  arrangement, 
•hiefly  indeed  respecting  the  lease,  one  or  two  of  them,  however,  with 
'^'P^  to  the  fund  lying  unproductive.  The  letters  show  undoubtedly 
^bt  there  was  a  certain  disposition  to  invest  the  money,  which  does  not 
^m  to  have  been  properly  met  on  the  other  side:  for  no  answer 
^n^rs  to  have  been  returned  to  these  proposals.  But  the  executore 
^^^  to  have  known  that  it  was  not  necessary  to  have  any  conference 
J*  trrangement,  or  any  consent  on  the  part  of  the  plaintiflf  to  the  invest*- 
^ni,  and  that  they  might  either  by  a  common  order  have  had  the  fund 
N  into  court  in  the  cause,  or  without  such  an  order,  on  their  own 
^diority,  have  invested  it  in  their  own  names.  But  it  does  appear 
^^oRt  the  eorrespondence,  on  looking  into  it  more  narrowly,  that  there 
^>  lome  disinclination  and  opposition  to  payment  of  the  money.  In  a 
«^|ter  written  in  February  1S25,  Mr.  Corser  expresses  himself  thus, 
^J^o  money  will  be  paid  so  long  as  that  lease  subsists."  Now,  why 
*^  exeeutors  should  retain  more  than  one  year's  rent  I  am  at  a  loss  to 
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understand:  such  an  expression  shows  that  it  was  not  altogether  from 
omission  or  mere  laches,  but  rather  from  an  ill  considered  view  of  what 
they  thought  necessary  to  their  own  security,  that  they  refrained  Irom 
investing  the  money.  And  Mr.  Bolton's  letter  assigns  the  lease  as  a 
reason  why  he  will  oppose,  as  his  clients  had  all  along  resisted,  aua 
successfully  resisted,  any  attempt  to  make  them  pay  it  into  court. 

In  the  course  of  the  argument  it  was  asked,  why  the  executors  dii 
not  at  the  very  commencement  of  the  panic,  which  lasted  for  Severn 
days,  take  instant  and  active  steps  for  drawing  out  the  assets  in  iht 
banker's  hands  and  paying  them  into  court.  In  answer  it  was  said  they 
could  not  do  so,  because  an  arrangement  had  been  made  for  security's 
sake,  that  they  should  all  concur  in  signing  the  checks;  and  that  one  of 
their  number,  Mr.  Smith,  having  failed  in  the  preceding  September,  be 
was  out  of  the  way  at  the  time.  This  might  have  been  a  satisfactory 
answer,  if  it  had  been  borne  out  by  the  facts.  But  the  affidavit  swears- 
very  cautiously  as  to  Smith  being  out  of  the  way,  and  does  not  state 
that  he  was  out  of  the  way  except  at  the  end  of  the  year.  Besides,  fhe 
arrangement  is  distinctly  sworn  to  have  been,  not  that  all  the  three,  bu; 
that  two  out  of  the  three  should  concur  in  signing  the  checks.  Now 
Corser  iived  in  London,  and  Charles  Moyle  in  Shropshire;  and  the 
former  might  at  least  have  made  the  attempt  of  writing  on  the  Monday, 
the  day  on  which  the  panic  began;  but  no  attempt  was  made. 

Taking  the  whole  of  these  circumstances  into  my  consideration,  it  b 
impossible  for  me  to  hold,  that  the  trustees  have  sufficiently  shown  ihzt 
there  was  no  laches  on  their  part.  To  permit  such  laxity  would  b-e 
most  dangerous.  A  man  may  renounce  a  trust,  or  he  may  refuse  to 
undertake  it,  but  having  once  accepted  it,  whether  as  executor  or  n«? 
trustee,  he  mtist  discharge  its  duties,  so  long  as  his  character  of  trustee 
subsists;  for,  by  consenting  to  assume  the  office,  he  prevents  other  [per- 
sons from  being  appointed,  or  accepting,  who  might  have  more  tirue 
and  leisure  to  devote  to  it.  It  is  no  excuse,  therefore,  that  the  parnes 
arc  volunteers;  for  they  are  greatly  to  blame  in  consenting  to  act,  if  they 
really  have  not  time  for  the  due  performance  of  their  duty,  and  injury 
is  sustained  in  consequence. 

In  this  case  it  is  clear  that,  if  these  executors  had  been  acting  in  their 
own  affairs,  they  would  nor  have  allowed  so  large  a  sum  to  lie  unpro- 
ductive in  the  hands  of  a  banker,  exposed  to  the  hazard  of  his  failure. 
If  they  had  entertained  any  doubt  with  respect  to  the  necessity  for  a 
conference,  they  might  have  taken  the  advice  of  their  solicitor,  or  have 
applied  to  counsel. 

What  pressed  me  most  at  the  hearing  was  the  argument  as  to  the 
apportionment  of  the  liability.  It  was  argued  that  in  any  event  2G0^. 
was  held,  on  the  motion,  not  to  be  too  much  for  the  executors  to  retaiu. 
True,  it  was  not  so  considered  within  a  year  after  the  testator's  death; 
and  the  court  might  then  well  say  it  was  not  worth  while  to  order  ihc'ni 
to  pay  in  the  money  when  the  whole  sum  in  hand  was  so  small.  But 
if  it  had  been  so  large  in  amount  as  the  sum  now  in  question,  the  court 
would  no  doubt  have  acted  differently,  and  would  have  said  at  once— 
You  must  invest  the  whole.  They  were  not  in  my  opinion  justified  ia 
retaining  it;  and  it  would  be  giving  a  most  dangerous  latitude  to  allov 
executors  to  defend  themselves  by  saying,  "  We  were  afraid  that  blame 
would  be  cast  on  us  in  case  the  price  of  slocks  fell;"  an  apprehension 
quite  uureasonable  and  absurd;  for  no  one  could  have  justly  censured 
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bn.  It  18  to  be  obMnredy  besides,  that  if  the  coart  bad  dtrected  an 
ir^meot,  it  would  have  ordered  the  whole,  and  not  merely  a  part,  td 
t  i(i?ested. 

For  chese  reasons  I  am  of  opinion  that  the  order  of  His  Honour, 
bowing  the  exception,  should  be  reirersed,  and  that  the  ezceptiofi 
[ust  be  OTerruled. 


Attorney-General  v.  Snoythies. 

2  Jte.  4r  Mylne,  717. 

^koert  patent  of  King  James  I.  a  charitabie  eorporation  was  created  by  the  name 
if  the  Master  and  Poor  of  the  College  or  Hospital  of  King  James,  in  the  Subuibs 
of  Colebesler,  to  consist  of  a  master  and  five  poor  peraons;  and  lands  were  granted 
to  te  corperatioD,  with  a  direction  that  63t.  yearly  ehoold  be  paid  to  each  of  thb 
ft  poor  persons  for  their  sapport  and  maintenance;  and  it  was  ordained  that  the 
tKooe  and  revennes  of  the  lands  so  granted  shoald  be  expended  for  the  support  of 
t^aaster  and  poor  of  the  hospiialt  and  for  the  maintenance  and  repairs  of  thh 
^iliBgi  and  possessions  of  the  hospital.  Under  the  particular  pronsions  of  th6 
leten  patent,  it  was  held  at  the  Rolls,  that  the  five  poor  persons  were  entitled  to 
«^  with  the  master  in  the  increased  reyemie  of  the  charity  lands;  bnt  this  de^ 
ooMi  was  VBYeraed  on  appeal. 

^aister  hanng,  in  Yirtae  of  an  agreement  with  the  Comptroller  of  die  Barrsek 
Ofoe,  derifcd  a  picfit  npon  the  sale  of  the  materials  of  cert^  bamcfcs  which 
e^crt  lease  from  the  master  had  been  erected  on  part  of  the  charity  lands;  it  was 
^d,  tliat  OAsmnch  as  this  agreement,  so  far  as  the  master  was  a  party  to  it,  greW 
ntof  aad  was  incidental  to  his  official  sitaation,  the  profit  was  not  personal  to  the 
Better,  bot  waa  received  by  him  in  trast  for  the  charity. 
^^-Noreaber  18, 1831.    L.  C. -^December  6, 7, 163S.    January  15,  S9,  1833. 

BY  letters  patent,  which  were  in  the  Latin  language,  and  were  dated 
th«  9th  of  October  in  the  eighth  year  of  the  reign  of  King  James  I., 
^^^^  that  a  certain  college  or  hospital  was  then  lately  discovered  to 
^^e  been  founded  in  the  suburbs  of  the  town  of  Colchester,  in  the 
^nnty  of  Essex,  by  Eudo  Dapifer,  formerly  seneschal  of  King  Henry 
f  ifter  (he  conquest,  commonly  called  the  hospital  of  St.  Mary  Magda- 
'^  in  the  suburbs  of  the  town  of  Colchester,  for  the  habitation  of 
'pcrs  and  infirm  persons,  for  whose  relief  and  support  in  those  parts, 
^  veil  the  said  Eudo  Dapifer,  as  diflferent  kings  of  England,  and  dif- 
^r^t  other  persons  of  old  time,  had  granted  or  intended  to  grant  certain 
Cianors,  messuages,  lands,  and  hereditaments;  and  reciting  that  hiis 
<Bajesty  was  given  to  understand  that  the  said  college  or  hospital  had 
'^«n  into  decay,  and  that  the  chapel  of  the  college  was  in  total  ruin, 
^^  that  the  lands,  tenements,  and  other  possessions  of  the  said  college 
'^*  hospital  were  in  great  measure  dissipated  and  alienated,  and  indi- 
UJ^^yand  unjustly  converted  from  the  said  pious  uses,  from  which  cause 
'Ji«pooT  of  the  college  or  hospital  were  not  relieved  or  supported  ac- 
JoMmg  to  the  intentions  of  the  founders  and  other  benefactors;  and 
^^r  recttieg  that  his  majesty,  as  well  from  his  royal  care  and  desire 
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for  the  siffiporl,  relief,  and  mnintenance  of  the  poor  of  ha  ^: : 
from  his  inward  wisPies  lo  perform  all  oSices  of  diariiy,  \v: 
to  provide  for  ihe  foimdalion  and  perpeUial  relief  and  smj  ; 
said  college  or  liospilal,  and  of  (lie  inasier  and  poor  who  »li 
be  RiHintained  in  ihe  mi  me,  and  lliat  (he  manors,  hercdii  < 
pos-'>etJsions  which  had  been  given  or  granled  lo  (he  said  cv  ' 
piial  should  be  convened  lo  pious  lists, according  to  the  pi^^ii 
aforesaid;  il  was  thereby  ordained  and  granled  thai,  fioiij  ■ 
and  for  ever,  there  should  be  one  college  or  hospital  of  the  i 
suburbs  of  the  town  of  Colchester,  for  the  relief  or  maintet. 
poor,  thai  should  exist  for  ever,  and  be  called  the  College  or  ; 
King  James  in  ihe  Suburbs  of  (he  Town  of  Colchester;  ili  ' 
consist  for  ever  of  one  master  and  five  poor:  and  in  nnl 
majesty's  intention  might  the  betier  take  eSecl,  and  that  ij>t    ^v.  ■ 
land?,  tenements,  incomes,  revenues,  and  other  ht^rediiamems  trhicA  t 
been  granled  and  assigned  for  the  perpeinal  support  of  ihe  said  colli 
or  hospital  might  be  better  governed  and  expended  for  (be  $ii]>[^<ii[!  a 
niainlcuance  of  the  master  and  poor  of  (he  said  college  or  )i' 
for  the  pres<;rvation  of  (he  said  college  or  hospital   for  f^ - 
thereby  fiirthor  ordained,  that  thenceforth  and  for  ever  thcri 
one  master  of  tiie  said  college  or  hospital,  and  of  the  go- 
lands,  and  other  possessions  thereof,  and  tha(  he  should  bii\ ' 
the  souls  of  the  parishioners  of  the  perish  of  St,  Mary  M 
Ihe  town  of  Colchesler,  and  he  should  there  celebrate  divinr 
should  faithfully  preach  the  word  of  God,  and  he  should  ailmi.ii^iri  i 
sacrament  in  due  manner,  either  by  himself  or  by  some  sufficient  miii 
ler  or  curate;  and  further  that  there  should  be  five  poor  pervim  ■< 
alone,  either  men  or  women,  should  be  supported,  relieved,  r— '  — 
tainej  in  the  said  college  or  hospital;  and  (hey  should  !<' 
poor  of  the  College  or  Hospittil  of  King  James  in  the  Suh 
Town  of  Colchester;   and  for  their  support,  relief,  and  i: 
ihey  should  have,  enjoy,  and  receive  through  the  hands 
master  for  the  time  being,  or  of  his  assignees,  annually, 
should  be  paid  to  the  same  poor  by  ihe  same  master  for  ili^   ; 
or  by  his  assignees,  by  equal  quarterly  payments  of  ISs.  ■• 
four  usual  feasts,  to  be  paid  for  ever  yearly  to  each  of  ili 
And  his  majesty  thereby  appointed  Henry  Davye,one  of  !i, 
to  be  the  first  master  of  Ihe  said  college  or  hospital,  and  of  :>'.. 
manors,  hereditaments,  and  possessions  thereuO  coinmamJi. 
same  Henry  Davye,  so  long  as  he  should  remain  in  the  ofli 
should  faithfully  and  diligently  celebrate  divine  service,  iU  • 
the  word  of  God  and  adininister  the  sacrament,  either  by  hi 
a  sufEcieiii  deputy,  as  well  lo  ihe  poor  of  the  college  or  li.  - 
the  parishioners  of  ihe  parish  of  St.  Mary  Magdalen  in  <'i> 
the  parish  church  of  St,  Mary  Magdalen  aforesaid,  adjoiniu  l 
college  or  hospital;  and  his  majesty  thereby  also  appointed  ' 
sons  therein  named  to  be  the  first  poor  of  the  said  college  <k 
continue  in  the  same  during  the  term  of  their  natural  tivi 
the  meantime  for  any  reasonable  cause  ihey  or  any  of  lhi':n 
removed:  and  his  majesty  willed  that  these  poor  should  he  ; 
the  master  of  the  said  college  or  hospital  as  often  as  the  ca'' 
quire;  and  it  was  his  majesty's  further  will  and  pleasure  Ih  [. 
it  should  happen  that  any  one  or  more  of  the  suid  five  poor  blKnilJ  ^ 
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irbe  removed  froiii  the  college  or  hospital,  it  should  then  be  lawful  for 
i<sa:d  Heury  Davye^and  for  his  successors  the  masters  for  the  time 

•  ;g,{o  elect  and  appoint  one  or  more  others  in  the  place  of  him  or 
jtiuso  happening  to  die  or  be  removed,  to  supply  the  aforesaid  Hum- 
s': of  five  poor.  And  his  majesty  thereby  further  granted  and  ordained 
jii  tlie  said  master  and  poor  of  the  said  college  or  hospital,  and  their 
lessors  thenceforth  for  ever,  should  be  and  they  were  thereby  created 

j]  constituted  a  body  corporate  and  politic,  by  the  name  of  ^^ The  mas- 
r  aud  poor  of  the  college  or  hospital  of  King  James,  in  the  suburbs  of 
he  tovD  of  Colchester.''  And  his  majesty  thereby  further  ordained 
!.%i  the  chancellor  or  keeper  of  the  great  seal  of  England  for  the  time 
>:g,  should  be  visitor  of  the  said  college  or  hospital,  and  shotild  from 
liut  to  time,  and  as  often  as  might  be  necessary,  inspect  and  visit  the 
ii!ne,and  the  master  and  poor  of  the  college,  and  the  state,  order,  and 
iirernment  thereof;  and  that  as  often  as  the  master  of  the  college  or 

^  i'ai  should  die  or  be  removed  from  his  office,  it  should  be  lawful  for 

e  visitor  for  the  time  being  to  appoint  a  fit,  sufficient,  and  honest  per- 

i  Q  to  be  such  master.    And  the  master  of  the  said  college  or  hospital 

m  the  lime  being  was  thereby  authorized  and  empowered,  with  the 

s^ntof  the  attorney-general  and  solicitor-general  for  the  time  being, 
rtiiher  of  them,  to  make,  ordain,  and  establish  good,  useful,  and 
<  ^esome  statutes,  laws,  and  ordinances  in  writing,  touching  the 
:  ^ernment,  election,  expulsion,  punishment*  order  and  direction  of  the 
.Ker  and  poor  of  the  college,  and  to  appoint  any  other  things  whatever 
^^icerning  the  college,  and  the  ordering  and  disposal  of  the  goods, 
nr/j,  revenues,  and  possessions  thereof;  which  statutes,  laws,  and  ordi* 
^3£aes  his  majesty  thereby  enjoined  to  be  inviolably  observed  for  ever. 
^  >i  it  was  tliereby  further  ordained,  that  the  income  and  revenues  of 
'  he  manors,  lands,  hereditaments,  and  possessions,  which  had  beea 
ieretorore  or  should  thereafter  be  given  to  the  perpetual  support  and 
3iaiotenance  of  the  said  college  or  hospital,  should  be  disposed  of  and 
'Xpended  for  the  support  of  the  master  and  poor  of  the  college  or  hos- 
p.3lforthe  time  being^and  for  the  support,  maintenance,  and  repairs 
^i  ihe  bonses,  tenements,  and  possessions  of  the  college  or  hospital, 
v:^rdiog  to  the  statutes,  laws,  and  ordinances  aforesaid,  and  for  no 
Jineraies  or  purposes  whatsoever. 

%  rirtue  of  the  power  conferred  in  the  letters  patent,  Henry  Davye, 
'!^e  first  master  of  the  hospital,  with  the  consent  of  Sir  Francis  Bacon, 
^cn  attorney-general  of  his  majesty  King  James  I.,  drew  up  and  pub- 
^ed  a  body  of  laws  and  statutes,  for  the  regulation  of  the  hospital  and 
••I  members.  These  laws  and  statutes  had  reference  principally  to  the 
roversand  duties  of  the  master,  in  nominating,  governing,  controlling, 
Vui  removing  the  five  poor  persons,  and  in  managing  the  concerns  and 
^^perty  of  the  hospital;  but  partly  also  to  the  conditct  and  obligations 
"Mhe  poor.  Among  other  things  it  was  thereby  declared,  that  the  mas- 
'^1  to  the  best  of  his  power,  should  maintain  the  rights  and  privileges  of 
'•>  hospital,  and  not  demise  the  possessions  or  revenues  of  the  same; 

•  d  shonld  keep  and  maintain  all  the  houses  and  buildings  of  the  hos- 
P^\  well  and  sufficiently  repaired,  so  that  they  might  be  fit  and  con- 
^((iientfor  the  habitation  of  the  master  and  poor;  that  he  should  not 
Qi^ke  any  demise  or  grant  of  a  field  called  Magdalen,  nor  of  the  woods 

"he  parish  of  Layer  de  la  Haye,  but  only  such  as  should  deterniine 
^  cease,  by  the  death  of  the  master  who  should  make  the  same.    That 
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he  should  provido  and  mninlain  one  strong  chest,  continns" 
the  hoispiial  house  belonging  to  ihe  said  iiiiiaior,  where  he 
his  majesty's  leiiera  patent  of  ihe  foiiDdalion,  aa  also  the  c 
and  nil  the  evidences  and  writings  of  the  hospiial,  and  shoul  j  like 
provide  and  maintain  one  register  book,  lo  be  l<ept  in  the  said  c 
wherein  he  should  register  from  lime  to  tune  the  names  of  ihc  poor, 
Ihe  day  and  year  of  their  election;  and  therein  should  be  set  dowi 
names  of  the  several  lands  belottginglo  the  hospital,  and  where  the i 
lay,  and  such  other  matters  as  to  his  knowledge  should  Ipnd  tn  prv 
the  privileges,  rights,  and  possessions  of  the  hospital.     And    ii  »■" 
thereby  declared,  I  hat  the  poor  of  the  said  hospital,  siioiilrj  i; 
frequently  hear  divine  service  ar)d  sermons  in  the  parish  01:1 
Magdalen,  in  Colchester,  and  should  receive  the  sacraniLi 
times  in  the  year,  at  llie  least:  that  ihey  should  be  otWiem 
in  all  tilings  lawful  and  convenient,  and  should,  to  the  best  <>i 
maintain  the  rights  and  privileges  of  the  hospital:  thni  ihcy 
in  thoir  several  houses  thai  should  be  appointed  unto  them   ' 
ter;  and  none  of  them  should  lodge  a-night  elsewhere  without  ilieUt 
of  the  master  or  his  deputy,  on  some  reasonable  cause  lo  be  alloirc 
him;  neither  should  ihey  receive  any  person  to  lodge  a<nighi  in  m 
Iheir  houses,  without  the  special  license  of  the  master  or  Ins  depulf 

The  annual  income  derived  from  the  property  and  possessions ol 
hospital  had  greatly  increased  of  late  years,  and  now  amounted  to  '■ 
and  upwards,  but  no  increase  had  been  at  any  lime  made  in  the  yi 
payment  of  52s.  lo  each  of  the  five  poor  persotis;  and  the  whole  reii 
of  the  charily,  after  satisfying  those  five  yearly  payments,  had,  fmo 
lime  when  the  hospital  was  established,  been  uniformly  received 
applied  by  the  master  for  ttie  time  being  to  his  own  use. 

In  the  years  1796  and  17!)7  respcciively.  two  leases  of  jvartsoi 
charily  lands  were  granted  by  the  then  master  of  the  college  lo  the 
cers  of  the  board  of  ordnance,  for  the  terms  of  twenty-one  yesrs,  etd 
certain  rents,  for  the  pnrpose  of  building  barracks;  and  those  lease* 
taiiied  covenants  that,  at  the  expiration  of  the  respectire  lenm, 
officers  of  the  board  of  ordnance  should  be  at  Hherty  to  reroovo  al!  bi 
ings  which  should  be  erected  on  the  demised  lands,  ihey  filliii;  u| 
the  holes  and  levelling  the  ground,  and  also  twice  ploughing  iheh 
full  eight  inches  deep,  and  paying  a  fine  to  the  master  and  pooruf 
college  of  two  years'  rent  of  the  premises. 

After  the  expiration  of  these  two  leases,  and  on  the  1  sih  of  May  1' 
an  agreement  was  entered  into  between  the  defendant,  who  lisdl 
become  master  of  the  college,  and  the  comptroller  of  the  bnrrarkoi 
by  which  it  was  provided  that  the  whole  of  the  barrack  biiil'' 
on  the  premises  which  had  been  so  demised  should  be  soM 
and  that  one  moiety  of  the  sum  to  be  produced  by  such  '  > 
appropriated,  first,  in  paying  to  the  defendnnt,  as  master  m    : 
I  wo  sums  of  60/.  ISs.  and  83/.  10*.,  being  the  fines  cnvenanied  lobf!! 
at  the  expiration  of  the  leases;  and  then,  that  the  residtie  of  such  (no 
should  he  received  by  the  defendant,  in  consideration  of  his  filling 
the  holes  and  levelling  the  ground  and  ploughing  it  in  the  manner  c 
iianted  to  be  performed  as  aforesaid  by  the  lessees,  and  also  a«  a 
compensation  and  satisfaction  for  the  injury  which  had  been  done  to 
land  cfin>|irised  iti  Ihe  two  leases,  or  to  the  soil  thereof,  by  reason  of 
barr;icks  and  other  buildings  having  been  erected  and  built  ihereoti. 
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Inpnmiance  of  tlvis  agreement,  the  barrack  buildings  were  pulled 
ivn  and  the  materials  sold;  and  the  moiety  of  the  proceeds,  which  was 
-«iil  lo  ihe  defendant,  exceeded  the  sum  of  5000/.,  the  whole  of  which, 
:t<  defraying  the  expenses  of  filling  up  the  holes  and  levelling  and 
^o^ghing  the  ground,  the  defendant  treated  as  his  own  private  property, 
iiA  ipplied  to  his  own  use. 

The  iDformation,  which  was  filed  against  the  Rev.  John  Robert 
>QTihies,  the  present  master  of  the  college,  after  setting  forth  the  letters 
pient^aDd  stating  the  facts  before  mentioned,  went  on  to  charge  that, 
.r;coD$eqiienee  of  the  great  rise  in  the  price  of  provisions,  the  yearly 
I'ovaiice  of  52s.  each  had  become  wholly  inadequate  to  the  support 
:nd  maintenance  of  the  poor  belonging  to  the  hospital,  and  that  some  of 
t^Q  were  then  in  the  receipt  of  parochial  relief;  that  in  consequence  of 
:e  ength  of  time  which  had  elapsed  since  the  foundation  of  the  charity, 
rfJ  the  augmented  value  of  the  estates,  the  yearly  allowance  to  the  five 
/<^r  persons  ought  to  be  increased  so  as  to  be  adequate  to  their  support 
rd maintenance.  It  further  charged  that  the  defendant  had  for  many 
r.'srs  resided  in  Leominster  in  Herefordshire,  and  that  he  only  visited 
''^icbester  occasionally,  for  the  purpose  of  receiving  the  rents  of  the 
f^^^ie, contrary  to  the  directions  contained  in  the  letters  patent;  and  it 
:r3yed  that  an  account  might  be  taken  of  the  charity  estates,  and  of  alL 

ruof  money  received  by  the  defendant  in  respect  of  the  same;  and 
''ii  it  might  be  referred  to  the  Master  to  inquire  and  state  what,  if  any- 
'<r«, ought  to  be  allowed  for  the  increase  of  the  maintenance  of  the 
>poor  persons;  and  also  to  consider  and  approve  of  a  scheme  for  their 
ii^Ri?  support  and  maintenance. 

1<ie  defendant,  by  his  answer,  admitted  that  his  ordinary  and  per- 
^'mi  residence  was  at  Leominster,  and  that  he  only  visited  Colchester 
tonally,  for  the  purpose  of  looking  after  the  management  of  the 
'^w^  and  its  estates;  and  further  that  he  had  received,  after  deducting 
rieiises,  a  dear  sum  of  5000/.  from  one  moiety  of  the  proceeds  of  the 
'^'e  of  the  barrack  materia  Is. 

A  OK)tioD  that  the  defendant  might  be  ordered  to  pay  this  sum  into 
<^n  wBs  resisted  upon  the  ground  that  the  fund  in  question  was  not 
irGsi-iDooey  belonging  to  the  charity,  but  was  rather  to  be  considered  as 
^'>  ilie  oatnre  of  a  windfall;  and  that  to  make  such  an  order  now  would 
^«  virtually  to  decide  the  question  of  right  upon  an  inleriocutory  appli- 
cation. 

TTie  LoiD  Chancellor  refused  the  motion,  observing  that  the  ques- 
)-•  whether  the  5000/.  were  to  he  considered  as  in  the  nature  of  profit 
''awJDdfall,  the  view  to  which  he  at  present  rather  inclined,  or  as 
'^tng  part  of  the  capital  stock  of  the  charily,  was  proper  to  be  dis- 
'"^^  and  determined  at  the  hearing;  and  that  nothing  appeared  to 
"^^that  Ihe  fund  was  exposed  to  any  danger  by  being  left  till  then  in 
'•'*  &aods  of  the  defendant. 

•W  18,  At  the  hearing  of  the  cause  before  Sir  John  Leach,  Master 
'^'he  Rolls,  two  qtiestions  were  raised;  first,  whether  the  Master  was 
'x^^usirely  entitled  to  the  surplus  revenues  of  the  charity  property, 
'''^r  paying  the  yearly  sums  of  52*.  each  to  the  five  poor  persons,  or 
'H«ther  the  five  poor  persons  ought  not  to  share  in  the  increased  rents 
^>  Ihe  charity  estate;  and  secondly,  whether  the  moiety  of  the  proceeds, 
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received  by  the  derendatil  from  the  sale  of  (he  Iranack  br 
deditciiii^  the  expenses  incurred  by  Ihe  deretidani  in  fiilr  t;  ■ 
and  levelling  and  ploughing  ihe  ground,  was  or  was  not  lo  bt-  i:i-ii-,i 
as  trusl-inoiiey  belonging  lo  the  charily. 

Mr.  Pemberton  and  Mr.  Skirrow,  in  support  of  (he  infbnnatioiti 
Mr.  Bickcrsiclh  and  Mr.  Spence,  for  ihe  defendant,  (be  masier  < 
hospital. 

The  Master  or  the  Rolls. — This  appears  lo  me  to  T'^^   '   "' 
admits  of  very  tittle  doubt.     It  is  truly  stated  Ihal  it  is  »  ih 
do  nol  recollect  thai  a  similar  case  has  been  brought  before  i 
other  cases  the  question  has  been  wtielher  the  revenues  o! 
were  to  be  applied  wholly  to  the  charitable  ptirpiiscs  ex;  ■ 
letters  potent,  or  whether  Ihe  corporation  to  whom  Ihe   i 
given  were  lo  enjoy  the  surplus  revenue  which  slionld  roi: 
payment  of  certain  specified  sums. 

In  ihis  case  it  is  clear,  and  is  adtnilled,  that  Ihe  whole  rcrenii* 
be  applied  to  ihe  charilable  uses  expressed  in  the  letters  patent)  an 
question  is,  whether  (he  beneSt  of  the  increased  value  of  the  ;>ro 
is  to  accrue  wholly  for  the  beneJic  of  the  master,  or  is  m  n  r 
be  shared  by  the  five  poor  persons.     The  increase  of  the  i' 
charity  estaies,  not  being  contemplated  at  the  time  of  ihe  1- 
is  not  therein  expressly  provided  for:  and  the  provisions  ni   m'.-  i- 
patent  ore  therefore  to  be  carefully  examined,  in  order  lo  see  wh 
the  general  intention  of  King  James  can  have  effect,  ifthe  whole  bl 
of  the  increase  is  confined  to  the  master. 

In  (he  first  place  it  is  to  be  observed,  that  the  new  corpo- 
dared  to  be  capable  of  acquiring  lands  and  tenements  for  i 
relief,  and  maintenance  of  the  masier  and  poor;  and  it  •• 
ordered  and  enjoined  that  all  the  income  and  revenues  of  the  mn'j^ 
given  and  thereafter  to  be  acquired,  shall  be  disposed  of  and  expe 
for  the  support  of  the  masier  and  poor;  and  it  is,  therefore,  nnt  rw 
able  to  presume  an  intention  on  the  pari  of  King  James  th^ii  "ic   m 
akme  should  have  ihe  benefit  of  all  future  gmnis.   But  the  m 
consideraiion  is  that  il  is  apparent  upon  the  lellers  paien< 
the  intenlion  of  (he  King  that  the  live  poor  persons  shoii   ' 
maintained  and  supported  out  of  ihe  revenues  of  Ihe  clian 
Ihe  yearly  sum  of  52s.  for  each  is  therein  mentioned  as   i 
was,  at  that  time,  adequate  lo  such  snppori  and  maintenai.' 
is  an  express  authority  given  to  the  master,  with  Ihe  C'" 
Attorney-General  and  Solicitor-General,  from  time  to  lin 
Btatutes  and  ordinances,  and  among  other  things,  touching  ■ 
and  regulation  and  disposal  of  the  goods,  possessions,  rentf.-,  ri ; .  . 
of  the  college.     Under  this  anthority  the  general  inleniion  ni  .ir..-  Ku 
provide  for  llie  full  snpport  and  maintenance  of  the  five  poor  pet 
out  of  the  revenues  of  the  charity  might  and  ought  to  have  been  cai 
into  effeft,  and  may  now  bo  enforced  by  this  court. 

With  respect  lo  the  sum  received  by  the  defendant  tinder  ihis  u 
ment  with  the  comptroller  of  the  barrack  office,  il  is  plain  thai 
agreement  grew  out  of  ihe  situation  of  the  defendant  as  mnsier  at 
college,  it  being  provided  by  the  agreement  that  the  rents  dtie  to  the 
lege  shall  be  paid  to  him,  and  one  part  of  Ihe  agreement  being  b  i 
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lieratioa  of  the  injurf  which  had  been  done  to  the  soil  of  the  charity 
fi^nj  by  the  building  of  the  barracks.  From  a  dealing  in  this  cha* 
icter,  tho  defendant,  upon  the  settled  principles  of  a  court  of  equity, 
mot  claim  the  profit  as  a  personal  benefit,  and  be  must  account  as  a 
m\ee  for  the  charity  for  the  amonnt  received  by  him  under  the  agree- 
tttit;  but  inasmuch  as  no  statute  or  ordinance  has  been  hitherto  made 
K  depriving  the  master  of  the  surplus  revenue,  after  the  payment  of 
^  fire  yearly  sums  of  52^.,  the  aefendant  will,  up  to  this  time,  be 
i:i:ied  to  the  interest  of  what  shall  be  found  due  from  him  upon  that 
ceooot 

The  decree  eonuneneed  as  follows: — ^  It  appearing  to  have  been  the 
fsml  latent  of  the  letters  patent  that  the  annual  allowance  to  be  made 
9ik  fife  poor  persons  should  be  sufficient  for  their  maintenance,  evea 
I  iQcapable  of  labour;  and  it  being  provided  by  the  said  letters  patent 
ki  the  master  of  the  hospital,  together  with  the  Attorney  and  Solicitor- 
icoeral  for  the  time  being,  ^ould  have  power  to  make  and  establish 
tmesj  laws,  and  ordinances  in  writing  for  the  disposition  of  the  pro- 
urtyaDd  revenues  of  the  said  charity,  His  Honour  doth  declare  that, 
ATidittaDding  the  particular  intent  expressed  in  the  letters  patent  as 
0 the 5S^., which  must  have  prevailed  incase  there  had  been  no  in- 
sue  of  the  revenues  of  the  charity,  the  master  of  the  said  hospital  is 
Lji  Dov  entitled  to  the  whole  income  of  the  cliarity  property,  subjeol 
^^u>  the  annual  payments  of  the  said  528.  yearly  to  the  said  five  poor 
yxitm:  and  His  Honour  doth  declare  that  the  profit  made  by  the  de- 
^Dt,  John  Robert  Smytbies,  in  respect  of  his  agreement  with  the 
-^jsof  the  Board  of  Ordnance,  and  His  Majesty's  Comptroller  of  the 
^•^Rick  department,  bearing  date  the  18th  day  of  May  1818,  in  the 
;«eadiog  mentioned,  being  a  consequence  of  bis  situation  as  master  and 
^ee  of  the  said  charity,  such  profit  was  to  be  considered  as  the  ftfo* 
^yof  (he  said  charity,  and  that  the  defendant,  John  Robert  Smvtbies, 
K  toaster,  was  entitled  only  to  the  interest  or  income  arisii^  therefrom/*' 
^^  decree  then  proceeded  to  direct  that  the  Master  should  take  the 
^  accounts  of  the  charity  estates;  and  that  any  of  the  parties  shottU 
^  ^  iiwiy  to  lay  before  him  a  scheme  for  the  due  regulation  of  the 
^ntfud  the  management  of  the  estates  belonging  thereto,  and  ifor 
VPfyiflg  the  rents  and  profits,  regard  being  had  to  the  present  annual 
rme  thereof,  for  the  support  and  maintenance  of  the  said  master  of  the 
^ital  and  the  said  five  poor  persons;  and  such  scheme  was  to  be 
Ml^ored  of  by  the  said  Master,  in  concurrence  with  the  Attorney  and 
biiciior-Generaly  for  the  time  being,  &c 


Ote-  6, 7.    The  defendant  presented  a  petition  of  appeal  against 
B^ur'i  decree. 

^  appeal  came  on  to  be  heard  before  the  Ijord  Chancellor  in  the 
^h  of  December  1832,  when  it  was  argued  by  Mr.  Spence  and  Mr. 
>^,for  the  appellant,  and  by  Mr.  0.  Anderdon,  for  the  relators. 

The  Lord  Chancellor  said  he  was  disposed  to  concur  in  the  view 
^tti  by  the  Master  of  the  Rolls  as  to  that  part  of  the  decree  which  de- 
cared  that  the  money  received  from  the  proceeds  of  the  sale  of  the  bar- 
'^k  i&atenals  formed  part  of  the  charity  property;  but  on  the  other  and 
Qore  impoAaot  qaestion  raised^  with  respect  to  the  light  of  the  alms- 
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men  to  share  with  the  master  in  the  increased  revenues  of  the  hospits . 
he  entertained  considerable  doubt.  It  would,  therefore,  bcveryrj'.iv 
factory  to  him  to  have  the  case  further  considered  and  discussed  %ii 
reference  to  that  point. 

It  was  finally  arranged,  that  the  question  should  be  reargued  byoM 
counsel  on  each  side. 

Sir  E.  Sugden,  in  support  of  the  decree. 

The  question  turns  entirely  upon  the  construction  and  effect  of  the 
letters  patent  by  which  the  hospital  is  incorporated  and  endowed:  h 
the  general  principles  of  the  court,  with  respect  to  the  application  of  id-: 
surplus  revenues  of  charity  estates,  are  settled  and  indisputable.  Wher^ 
ever  there  is  a  general  dedication  of  the  fund  to  charity,  although  ih: 
particular  objects  specified  do  not  exhaust  the  whole,  then  whatevenr/: 
surplus  or  the  subsequent  increase  may  be,  charity  is  entitled  to  th:: 
surplus  or  increase  to  the  exclusion  of  the  heir-at-law  or  nextof  kia. 
Arnold  v.  The  Attorney-General,  Show.  P.  C.  22.  So  again,  if  the  fjiic 
is  portioned  out  among  different  charitable  objects  which  corapleieirtii- 
haust  it,  those  objects  are  entitled  in  the  like  proportions  to  share  ih? 
benefit  of  any  subsequent  increase;  The  Attorney-General ».  Johnsioce, 
Amb.  577;  The  Attorney-General  v.  Sparks,  Amb.  201.  And  thenie 
is  the  same  where,  after  certain  aliquot  portions  have  been  alloited  id 
particular  objects,  the  residue,  and  that  an  ascertained  amount,  is  devbd 
to  another  object  of  charity;  for  in  neither  case  can  any  difficnltv  an* 
in  settling  the  proportions  in  which  the  increase  shall  be  distribiiieii 
among  all  the  specified  objects.  The  latter  is  the  Thetford  School  case, 
8  Rep.  130.  The  case  at  bar  rather  resembles  the  case  of  Arnold  p. 
The  Attorney-General  already  cited,  in  which  there  was  a  plain  ded.ca- 
tion  of  the  whole  to  charity,  but  the  objects  specified  left  part  of  the  foci 
unapplied;  and  it  differs  from  the  Thetford  School  case  in  thecircjs- 
stance  of  there  being  no  clear  appropriation  of  the  whole  fund  in  fix^i 
proportions  to  different  objects.  In  the  Thetford  School  case,  however, 
according  to  Lord  Coke's  report,  a  principle  was  laid  down  by  the  jndga 
which  is  strongly  applicable  to  the  case  before  the  court,  and  which 
ought  to  be  decisive  of  the  question.  The  words  of  the  report  are 
these; — "They  said  that  this  case  concerned  the  colleges  in  the  universi- 
ties of  Cambridge  and  Oxford  and  other  colleges,  &c.  For  in  ancient 
time  when  lands  were  of  small  yearly  value  (victuals  then  being  cheap! 
and  were  given  for  the  maintenance  of  poor  scholars,  &c.  and  that  everf 
scholar  &c.  should  have  Id,  or  lid.  a  day,  that  then  such  small  allow- 
ance was  competent,  in  respect  of  the  price  of  victuals  and  the  yearif 
value  of  land:  and  now  the  price  of  victuals  being  increased,  and  with 
them  the  annual  value  of  the  lands,  it  would  be  now  injurious  to  allov 
a  poor  scholar  Id.  or  li^^.  a  day,  which  cannot  keep  him,  and  to  convert 
the  residue  to  private  uses,  where  in  right  the  whole  ought  to  be  em- 
ployed to  the  maintenance  or  increase  (if  it  may  be)  of  such  works oi 
piety  and  charity  which  the  founder  has  expressed;  and  nothing  to  any 
private  use:  for  every  college  is  seised  in  Jure  collegii,  scilicet y\o\)^ 
intent  that  the  members  of  the  college,  according  to  the  intent  of  ili« 
founder,  should  take  the  benefit,  and  that  nothing  should  be  converted 
to  private  uses."  The  case  thus  put  by  the  judges  is  the  identical  case 
under  appeal.    Estates  were,  by  these  letters  patent,  given  to  a  corpora- 
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tefCODsistiog  of  a  master  and  five  almsmen,  upon  trust  to  pay  to  cer-' 
aio  members  of  the  corporation,  namely  the  almsmen,  52^.  a  year  each 
it  iheir  support  and  maintenance,  and  to  apply  the  residue  to  the  up- 
'fiiding  and  repair  of  the  buildings.  From  the  great  depreciation  which 
bu  taken  place  in  the  value  of  money  since  the  time  when  the  hospital 
ns  founded,  the  stipends  allotted  for  the  maintenance  of  the  almsmea 
kre  become  utterly  inadequate  for  that  purpose,  and  as  the  rents  of  the 
esatesbave  largely  increased,  it  is  equally  reasonable  in  itself  and  con- 
otent  ^th  the  doctrine  laid  down  by  the  judges  in  the  Thetford  School 
^tse^ihat  the  increased  revenues  of  the  hospital,  subject  to  the  outgoings 
h)ruie  necessary  repairs,  should  in  the  first  place  be  applied  in  raising 
i£e  amoant  of  the  allowances  to  the  almsmen,  so  as  to  provide  them 
Tjh  a  competent  maintenance  according  to  the  price  of  provisions  at  the 
.■ttwnl  day. 

This  view  of  the  intent  of  the  charily  is  strongly  corroborated  by  an' 
(umination  of  the  particular  language  and  clauses  of  the  letters  patent, 
nA  may  be  considered  as  the  charter  of  the  corporation.  From  that 
xrter  it  is  manifest  that  the  poor  who  were  to  be  maintained  in  the 
^fital  were  the  leading  and,  indeed,  the  only  express  objects  of  the 
Adder's  bounty.  Every  line  of  it,  from  the  beginning  to  the  close, 
iTotus  the  construction  for  which  the  relators  contend.  The  charter 
^omences  by  reciting  that  the  hospital  had  been  established  in  remote' 
•xes  for  the  habitation  of  lepers  and  infirm  persons,  but  had  fallen  into ' 
^7;  that  the  lands  and  possessions  of  the  hospital,  given  for  the  relief 
'"isopport  of  the  poor  of  the  hospital,  were  in  a  great  measure  dissi- 
'>4  so  that  the  poor  of  the  hospital  were  not  supported  according  to 

•  intention  of  the  founder  and  the  other  benefactors;  and  it  then  goes 
-td ordain  that  there  shall  be  one  college  or  hospital  of  the  poor  for 
li  relief  and  sustenance  of  the  poor.  The  poor,  therefore,  and  the  poor 
'Ti  were  the  objects  for  whose  special  benefit,  it  appears  as  well  from 
^rsdtalsas  the  operative  part  of  the  charter,  the  hospital  was  both 
';^<g'Qally  instituted,  and  aAerwards  re-established  and  incorporated  by 
b?  James.  The  appointment' of  the  master  who  is  to  select  the  alms« 
^^1  and  preside  over  and  manage  the  hospital  and  its  property,  is 
^^^iy  saMdiary  to  that  purpose.  Except  by  implication,  indeed, 
i^ereiino  beneficial  gift  of  any  portion  of  the  revenues  to  the  master. 
1^6 estates  are  given  to  the  corporation  of  which  he  is  the  head,  paying 
^  of  all  5Z8.  a  year  to  each  of  the  almsmen;  and  afterwards,  for  the 
^nteoance  and  support  of  the  master  and  five  poor.  And  the  restric- 
'^^  which  by  the  statutes  is  imposed  on  alienations  of  the  charity  pro- 
'^7  by  the  master,  plainly  shows  that  the  power  of  disposition  vested 
'  liat  officer,  was  conferred  on  him  merely  as  trustee  for  the  hospital, 
^1  was  not  intended  to  be  exercised  for  his  personal  benefit.  The  poor, 
^''^?b  individually  inferior  to  the  master,  are  equally  with  him  consti* 
'^^  parts  of  the  corporation  and,  as  far  as  beneficial  interest  is  con- 
'">^mu8t  have  stood  in  some  definite  relation  to  him.  The  amount 
'  ^t3  which  he  retained  for  his  own  use  at  the  time  when  the  hospital 
*u  incorporated,  must  have  borne  some  stated  and  ascertainable  pro- 
I'rttonto  the  amount  received  by  the  almsmen:  and  that  same  pro- 
Nnioo  ought  to  be  observed  now,  for  it  never  could  have  been  the  in- 
'ii'»on  of  the  charter  that  the  poor,  whose  support  had  been  so  anxiously 
I  "vvided  for,  should  become,  as  they  must  become,  if  the  present  appli- 
-^ttof  the  revenues  be  upheld,  mere  dependent  paupers,  to  whom  this ' 
Vol.  XIIL— «3 
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miserable  pittance  was  to  be  doled  out  by  the  master,  while  the  laitei 
vas  to  put  into  his  own  pocket  the  whole  surplus  rents  of  the  esu'.es. 
how  enormously  soever  those  rents  might  increase.  The  consequenc^a 
of  a  contrary  construction  are  absurd  and  revolting.  The  almsnea 
were  by  the  statutes  prohibited  from  begging:  they  were  to  be  residtL:. 
and  to  be  maintained  within  the  walls  of  the  hospital.  They  were. 
therefore,  prevented  from  working;  and  the  sum  of  a  shilling  a  we^k.a 
sufficient  allowance  in  the  reign  of  James  L,  was  allotted  to  ihem  hi 
their  maintenance.  Tiie  authority  given  to  the  roaster  to  make  by- 
laws with  the  consent  of  the  Attorney-General  and  Solicitor-General,  j 
no  way  affects  the  question  with  respect  to  his  beneficial  interest.  Thi>se 
by-laws  were  only  to  be  for  the  general  regulation  of  the  charily  ai-: 
its  estates;  and  the  duty  of  framing  and  promulgating  them  was  naiir 
rally  and  properly  delegated  to  that  member  of  the  corporation  wlio 
was  placed  officially  at  its  head,  and  who  presided  over  it.  The  ieittrs 
conclude  by  declaring  that  the  income  and  revenues  of  all  the  laL-i 
given,  or  thereafter  to  be  given,  to  the  hospital,  shall  be  expended  ici 
the  support  of  the  master  and  poor,  and  not  otherwise.  The  residue 
therefore,  after  providing  for  the  yearly  payments  to  the  five  poor,  ^< 
for  the  repairs,  is  given  to  the  corporation  generally,  the  intention  becf 
that  the  five  poor  should  each,  in  the  first  place,  have  a  charge  ou  iLe 
estates  to  the  extent  of  52^.  a  year,  and  that  the  surplus  should  iheD  be 
distributed  among  all  the  members  of  the  corporation,  the  poor  as  vel 
as  the  master,  in  such  proportions  as  might  seem  reasonable,  or  as  liie 
exigency  of  the  case  might  require.  And  any  increase  which  may  l.i« 
since  taken  place  in  the  rents,  ought  to  be  apportioned  upon  the  sdun 
principle. 

Mr.  Pepys,  contra. 

Although  the  Thelford  School  case  must  now  be  considered  as  lai. 
notwithstanding  the  doubts  thrown  out  by  Lord  Hardwicke,  incoi^- 
quence  of  its  violating  the  modern  doctrine  of  a  resulting  trust  in  favvQi 
of  the  heir,  the  dicta  of  the  judges  in  that  case,  on  which  the  reiatcrs 
here  rely,  have  been  much  questioned  by  Lord  Eldon  in  The  Attoniey- 
General  v.  The  Mayor  of  Bristol,  2  Jac.  &  Walk.  294;  and  cannoi  be 
maintained  as  authority  at  the  present  day.  The  true  effect  of  the  letteis 
patent  was  to  vest  the  whole  property  in  the  corporation,  subject  to  & 
fixed  charge  of  13/.  a  year,  in  favour  of  the  almsmen.  The  beneficial 
interest  taken  by  the  poor  is  strictly  limited  to  that  sum,  which  possiDly 
might,  in  those  early  days,  be  a  competent  allowance  for  their  roaiiiis- 
nance.  Whether  this  really  w^as  so  or  not,  however,  there  is  no  evideuce 
to  show;  and  the  letters  patent  themselves  furnish  no  conclusive  %iomi 
for  believing  that  it  was  so  considered  or  intended.  It  by  no  means  fol- 
lows, because  the  poor  were  to  reside  within  the  hospital,  that  they  were 
not  to  assist  in  maintaining  themselves  by  the  earnings  of  their  own 
industry;  for  all  that  the  charter  provides  is,  that  each  of  the  five  poot 
persons  shall  have  lodgings  rent-free,  and  a  fixed  sum  of  l,y.  aweek 
towards  his  support.  The  beneficial  interest  in  the  residue,  subject  lo 
that  charge  and  the  repairs,  was  plainly  intended  to  be  enjoyed  by  ^^ 
master  for  his  own  use.  It  never  could  be  meant  that  the  master,  »ho 
was  required  to  be  a  clergyman,  doing  parochial  duty,  by  himself  oi  * 
sufficient  deputy,  should  undertake  this  laborious,  responsible,  and  pos- 
sibly expensive  office,  without  receiving  a  single  shilling  for  his  trouble. 
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V,  hoverer,  he  was  to  take  any  part  of  the  surplus  beneficially,  why 
ns  he  not  to  take  the  whole?    No  particular  portion  of  it  is  allotted  to 

n  in  terms;  and  the  implication  in  his  favour,  which  is  strong  and 
:rp5is(ible,  extends  to  every  portion  of  the  income  which  is  not  ex- 
c-'*55!ly  devoted  to  the  other  objects.  The  surplus  might,  doubtless,  at 
^\i  dale  of  the  fonndation,  bear  some  vagne  and  general  proportion  to 
'-^  amonnt  of  the  allowances  to  the  poor;  it  might  exceed  those  allow- 
vy^%  in  the  ratio  of  five  to  one  or  ten  to  one.  But  the  court  has  no 
iotn  upon  which  to  ascertain  that  ratio  now;  and  the  amount  must 
VTrays  have  been  extremely  fluctuating  and  uncertain;  for  out  of  it  the 
mirer  was,  in  the  first  place,  to  defray  the  necessary  outgoings  for  repairs, 
?r>'i.8tibject  to  that  deduction,  he  was  to  take  it  for  better  or  worse;  while 
■'s^h  of  the  almsmen  was  to  have  his  52*.  a  year  certain.  The  result  of 
•!.e  arrangement  was,  that  in  years  when  the  repairs  were  heavy,  or  thd 
r.nts  Tai)^,  the  master  would  get  little  or  nothing;  and  of  course,  on  the 
v.her  hand,  when  the  outgoings  were  light,  and  the  annual  profits  large, 
tis  income  would  proportionally  gain.  Suppose  the  rents,  instead  of 
'  "ing,  had  fallen  considerably,  will  it  be  contended  that  the  master  would 
*^Te  claimed  a  portion  of  the  13/.  allotted  to  the  five  poor?  And  if  not, 
'  ::n  what  principle  can  the  poor  now  claim  to  be  admitted  to  share  in 
tb^  increased  revenues  of  the  estates? 

ir  any  doubt  existed  as  to  the  real  meaning  of  the  letters  patent, 
:  hoQgh  it  is  snbtnitted  there  can  be  none,  the  uniform  and  undisputed 
•Ka2:c  of  more  than  two  centuries  would  weigh  powerfully  with  the 
r)-j:t  in  determining  the  question.  The  construction  which  the  defen- 
iir.  contends  for  has  been  adopted  and  acted  upon  from  the  institution 
cf  .'he  hospital  up  to  the  present  time.  The  opposite  construction,  in^ 
deed,  would  not  only  operate  with  extreme  hardship  upon  the  defendant, 
^•^i  it  wonld  go  far  to  shake  the  titles  of  many  of  the  colleges  in  both 
niversities  to  the  estates  from  which  their  principal  corporate  revenues 
^r?  derived.  It  is  a  well  known  fact  that,  in  numerous  instances,  large 
estates  have  been  given  to  those  bodies  to  endow  particular  scholarships 
't:  fellowships  with  certain  annual  stipends,  and  that  when,  in  process  of 
time,  the  rents  have  risen  so  as  to  yield  a  surplus  beyond  the  amount 
specified  for  those  objects,  the  colleges  have  thrown  that  surplus  into 
tJeir  general  funds,  and  applied  them  to  their  ordinary  collegiate  pur- 
^"^l  See  The  Attorney-General  v.  Brazen-Nose  College,  8  Bligh, 
v7,N.S. 

The  principles  laid  down  fey  Lord  Eldon  in  The  Attorney-General  t>. 
T^.e  Mayor  of  Bristol  are  closely  applicable  here.  In  that  case  his  lord- 
'■  ip  held  that  where  lands  were  given  to  the  corporation  of  Bristol, 
'^pon  certain  charitable  trusts  which  did  not  wholly  exhaust  the  rents, 
'"'^^urustees,  although  they  were  themselves,  to  a  limited  extent,  objects, 
'•^he  donor's  bounty,  were,  nevertheless,  justified  in  treating  the  whole 
^>  the  surplus,  and  its  subsequent  increase,  as  a  fund  applicable  to  the 
^neral  purposes  of  the  corporation.  These  principles  were  afterwards 
^2ain  recognised  by  the  same  great  judge  in  The  Attorney-General  v, 
T^e  Skinners'  Company,  2  Russ.  407,  (3  Cond.  Cha  Rep.  172).  If  there 
vere  any  just  grounds  of  complaint  against  the  mode  in  which  the  reve- 
CQes  of  this  hospital  have  been  distributed  or  applied,  the  proper  course 
'''onld  be  for  the  parties  conceiving  themselves  aggrieved  to  apply,  by 
petiiioD,  to  the  Lord  Chancellor,  who  has  the  exclusive  jurisdiction  as 
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visitor,  and  not  to  file  an  information  in  the  Court  of  Chancery,  which, 
under  the  circumstances,  has  no  jurisdiction. 

Sir  E.  Sngden,  in  reply,  observed  that  the  case  of  the  corporation  oi 
Bristol,  had  no  analogy;  for,  in  that  case,  the  claim  made  to  thesurpis, 
and  to  the  justice  of  which  Lord  Eldon  acceded,  was  set  up  by"'/; 
whole  corporation  wlio  consiituted  the  trustees,  and  not,  as  in  ihiscs, 
by  one  individual  member  of  it  only.  With  respect  to  the  obj^cuon 
grounded  on  the  alleged  interference  of  the  suit  with  the  functions  of  the 
visitor,  it  was  perfectly  clear  that  a  visitor  had  no  authority  to  ordera 
new  distribution  and  apportionment  of  the  charity  revenues,  which.: 
was  the  object  of  the  present  information  to  obtain,  and  which  it  o 
competent  to  the  Lord  Chancellor,  only  by  virtue  of  his  general  jun?- 
diciion,  as  presiding  over  all  the  charitable  foundations  in  the  kinsdra. 
and  in  no  other  character,  to  direct. 

Jan,  29.  The  Lord  Chancellor. — When  this  appeal  wasorigina  :r 
before  me,  it  seemed  to  involve  a  question  of  so  much  importance  auc 
novelty  as  to  justify  me  in  directing  it  to  be  again  argued  by  one  counsel 
on  each  side;  and  having  had  the  benefit  of  that  second  argument,  I  hive 
now  to  state  the  result  of  the  best  attention  which  I  have  been  able  to 
bestow  upon  the  case. 

With  respect  to  the  5000/.  arising  from  the  transaction  between  ibe 
master  of  the  hospital  and  the  officers  of  the  barrack  department,  I  lei: 
disposed  on  the  hearing  of  the  motion  in  June  1831,  to  look  upon  thai 
sum  as  being  in  the  nature  of  a  windfall,  which  the  master  might  ap- 
propriate to  his  own  use,  without  applying  any  portion  of  it  to  the  beneoi 
of  the  hospital.    But  having  now  had  an  opportunity  of  more  deliber- 
ately examining  and  considering  the  facts,  I  have  come  to  theconchisKiQ 
that  this  sum  must  be  treated  as  forming  part  of  the  corpus  of  the  chantr 
estate;  but  that  the  master  will  nevertheless  be  entitled  to  enjoy  his 
share  of  the  annual  profits  of  it,  so  long  as  he  continues  to  fill  the  offic? 
of  master.     Without  going  further  into  the  argument  upon  that  poim.I 
think  it  sufficient  to  observe  that  I  entirely^oncur  in  what  seems  to  have 
been  the  view  upon  which  this  part  of  His  Honour's  judgment  proceed- 
ed: for  inasmuch  as  the  buildings  were  erected  on  land  belonging  to  the 
hospital,  and,  but  for  the  arrangement  made  with  the  barrack  oS-t% 
must  themselves  eventually  have  become  the  property  of  the  hospital, 
and  in  that  case  might  have  proved  greatly  more  valuable  than  the  sum 
that  has  been  received  in  lieu  of  them,  the  master,  when  he  took  upon 
himself  to  enter  into  the  arrangement,  must  necessarily  be  presumed  to 
have  been  dealing  in  his  official  capacity,  and  as  a  trustee  for  the  hos- 
pital; and  whatever  sum,  therefore,  he  may  have  realised  by  means  oi 
such  dealing  must  be  considered  as  a  trust  fund  for  which  he  is  accoun- 
table to  the  charity  estate. 

But  the  other  and  more  important  question  remains  to  be  disposed  cii. 
and  upon  that  I  have  the  misfortune  to  differ  with  His  Honour;  I  «i^^^ 
the  question  with  respect  to  the  construction  of  the  deed  of  endownienti 
and  the  right  claimed  by  the  almsmen  under  it,  to  participate  propor* 
tionally  with  the  master  in  the  increased  income  of  the  charity. 

The  letters  patent  of  the  8th  James  I.  constitute  the  instrument  wnic" 
may  be  treated  as  the  governing  charter  of  this  foundation.    The  inte"^* 
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im  of  the  endowment  is  stated  in  those  letters  to  be  for  the  relief  and 
!Qs(en(ation  of  the  college  or  hospital,  and  of  the  master  and  poor  to  be 
ud  be  maiotained  in  the  same;  and  the  endowment  then  goes  on  to  exe- 
cute (his  iatentton  in  the  following  manner: — There  is  to  be  a  college  or 
bspiial  for  evpr,  consisting  of  one  master  and  five  pan pers;  there  is  td 
M  a  master  of  the  hospital,  and  of  the  goods  Add  lands  thereof;  and 
tltere  are  to  be  five  paupers  supported,  relieved,  and  maintained  in  th6 
hospital;  and  then  the  endowment,  repeating  the  same  words,  states  how 
tbeyare  10  bo  supported,  thus;~for  their  support,  relief,  and  mainte- 
nance, they  are  to  have  and  receive  each  of  them  throngh  the  hands  of 
iIm  mister  52s.  a  year,  to  be  paid  by  the  said  master  at  the  four  usual 
feasts.  And  the  master  and  paupers  are  incorporated  by  the  name  of 
'The  Master  and  Poor  of  the  College  or  Hospital  of  King  James."  And 
i^r  giving  power  to  make  by-laws,  with  the  assent  of  the  Attorney- 
trtncral  and  Solicitor-Greneral,  for  the  order  and  disposition  of  the  cha- 
tiU' estate,  the  letters  conclude  by  directing  that  the  whole  of  the  estate 
M  go  to  the  support  of  the  master  and  poor,  and  the  maintaining  and 
npairiog  of  the  bouses  and  possessions  of  the  hospital,  and  not  other- 
wise. 

There  being  then  no  dispute  that  the  whole  is  given  to  the  charity, 
ie question  is  whether  the  estate  is  given  to  the  body,  consisting  of  the 
B2£)er  and  almsmen,  subject  to  a  yearly  payment  of  52^.  to  the  alms^ 
Ben, or  to  the  master  and  almsmen;  in  other  words,  whether  the  sur- 
:•%  shall  go  to  the  master,  whose  share  is  not  fixed,  or  between  himi 
^I  (he  almsmen,  notwithstanding  that  there  appears  an  intent  to  fix 
u^ limit  the  shares  of  those  almsmen. 

Let  us  first  ask  (as  it  is  always  right  to  do  where  no  fixed  rule  of  law 
?*e7ails)  what  is  the  plain  and  natural  sense  of  such  a  gift.  If  I  give 
^vhoie  of  an  estate,  and  other  funds,  to  several  objects,  and  mention 
^proportions  in  which  each  shall  take,  no  difficulty  arises;  they  are  to 
^iride  the  whole  in  those  proportions.  So,  if  without  expressly  stating 
'bt  it  shall  be  so  divided,  I  so  frame  the  gift  that  no  reasonable  doubt 
^  be  entertained  of  such  being  my  intention,  it  is  the  same  thing.  One 
0^  important  indication  of  this  intention  is,  when  particular  amounts 
^-'^  given  to  the  different  objects,  and  the  whole  shares  taken  together 
'Jhaust  the  fund.  This  is,  iii  fact,  the  Thetford  School  case,  8  Co.  Rep. 
'h  supposing  the  gift!  there  had  been  directly  to  the  objects  of  the 
i^cor's  bonnty  and  no  feoflfees  had  been  interposed;  for,  as  that  case 
Sands,  a  question  in  later  times  might  have  arisen  as  to  a  resulting  trust. 
j^^^at  least,  was  Lord  Hardwicke's,  and  appears  to  have  been  Lord' 
t'iofi^s  opinion.  But  suppose  the  gift  to  be  framed  quite  otherwise, 
^^  instead  of  expressly  apportioning  the  whole,orimpliedly  apportion- 
^it)  as  by  exhaustion  or  other  indication  of  such  an  intention,  the  fund 
^  given  entirely  to  one  body,  subject  to  a  certain  payment  to  other 
Nes,the  latter  can  only  take  what  is  given,  as  a  charge,  and  the  sur- 
r'js  mast  go  to  the  donee  of  the  fund,  unless  there  be  circumstances 
^riy  indicating  a  contrary  intention.  Nor  is  there  any  particular  form 
-')  vhich  idone  the  one  object  of  the  donor's  bounty  can  be  made  the 
pruttary  or  principal  donee,  and  the  other  only  the  secondary  donee,  or, 
"  ^t  were,  the  incumbrancer  upon  the  fund.  If  the  gift  is  of  the  whole' 
^&'e  or  fimd  to  on^,  and  another  is  to  receive  so  much  a  year  out  of 
J  rents  and  profits,  that  clearly  gives  the  surplus  to  the  first.  Then  if' 
^  gift  is  to  both,  but  so  as  one  shall  take  yearly  so  much,  is  not  this,  iti 
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substance  and  effect,  llie  same  ihing?  The  whole  is  giren  lo  bM 
in  fixeii  jiroporiiona,  but  with  a  ceriaiu  amount  lo  ihe  one  and  il 
asceriained  residue  lo  ihc  other.  Il  is  disiribuied,  and  Iheir  shw 
ascenuiijcd,  not  by  division  but  siiblraclion.  Now,  if  you  exam 
the  cases,  bolh  those  lo  which  !  shall  presently  refer  more  partio 
and  the  others  which  are  well  Itiiown,  the  cases  of  Attomey-Cto 
Johnson,  Amb.  190;  Alloniey-Oeneral  v.  Sparlis,  Amb.  20lj  An 
General  v.  The  Mayor  of  Coventry,  2  Vern.  397,  and  7  Bro.  K  ( 
Toml.  ed.,  and  Atlorney-General  v.  Haberdashers'  Company,  4  1 
C.  103,  you  will  find  nolhing  that  militates  against  this  plain  aixi 
ral  const  ruction,  but  much  that  supports  it.  Vet  ihe  case  I  hare 
in  substance  the  case  at  bar;  for  ihe  inlenlion  of  the  gift  U  for  thi 
and  suslenlation  of  the  master  and  poor;  and  that  inteiiliou  is  ex 
by  erecting  a  college  or  hospital  for  the  master  and  five  jianpe 
master  to  be  master  of  the  hospital,  and  of  the  goods,  chattels,  and 
&c ,  thereof  (which  distinction  further  aids  the  argument  on  his  b 
and  the  five  paupers  to  receive  for  iheir  support,  relief  and  Qiaiiite 
S2j.  each,  through  the  hands  of  the  master;  and  the  funds  are  l< 
the  support  of  the  master  and  paupers,  and  for  repairs,  and  not 
wise.  Tliis  ceriaiiiiy  is,  at  the  least,  a  gift  of  the  whole  inihni 
and  paupers;  ihe  amount  receivable  by  the  latter  being  a^-r,-"--- 
receivable  by  the  former  unascertained;  in  other  words,  i)i< 
the  master's,  after  paying  the  paupers  and  providing  for  i 
is  clear  that  there  is  no  middle  course  between  lliis  coti5lr>: 
which  would  give  the  paupers  6rst  their  fixed  payment  of  sd  iii 
year,  and  then  their  share  of  the  residue  also. 

The  importance  of  the  question  not  only  in  itself  but  in  its  pc 
consequences,  as  well  as  Ihe  circumstance  of  my  having  the  roisfi 
to  dilfer  with  His  Honour  in  the  opinion  wliich  i  have  formed,  b 
me  further  lo  consider  the  authorities  that  are  supposed  to  bear  up< 
subject.  An  examination  of  these  lends  greatly,  1  think,  lo  coiilir 
view  which  I  take. 

The  Thelford  School  Case,  8  Co.  Rep.  130,  proceeded  upon  gn 
which  are  very  nialerial  to  be  considered  here.  I'hat  was  a  d«f 
land  10  irusiees  for  the  maintenance  of  a  preacher  four  days  a  yi 
master  and  usher  of  a  school,  and  certain  poor;  and  certain  suiD« 
given  lo  each,  that  is,  to  ihe  preacher,  timster,  usher,  and  poor, ' 
amount  in  all  of  35/.,  which  formed  the  whole  of  the  rents  and  pro 
the  land  devised.  The  first  consideration  of  the  conn,  theretoni 
thai  the  whole  being  given  to  the  objects  of  the  donor's  bounty,  ll 
crease  of  the  rents  and  profits  should  be  divided  among  ihem  tot 
reason;  and  that  the  fixed  payments  specified  should  not  limit  t  Fie  as 
of  tlie  shares,  though  they  might  ascertain  the  proportions  iu  whid) 
shares  were  lo  be  received  by  the  different  objects.  The  circuicfi 
which  raised  this  argument  is  not  to  be  foimd  in  the  present  can 
here  to  one  only  of  the  objects,  the  almsmen,  a  sum  is  fixed,  nn 
donor  conieniplaiL's  a  surplus  over  that,  and  disposes  not  of  it.  fiu 
other,  and  according  to  the  report  the  principal  reason  for  increasm 
shares  in  that  case,  applies  to  increasuig  the  master's  share  here,  ibi 
certainly,  not  the  shares  of  the  five  paupers. 

Lord  Cuke  says,  "This  resolution  is  grounded  on  evident  and  app 
reason;  for,  as  if  ihe  lands  had  decreased  in  value,  ihe  preacher,  tc 
master,  Stc,  and  poor  people  should  lose,  so  when  Ihe  lands  iucrcs 
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n\ie  pari  raiione  they  shall  gain/'    How  is  it  here?    If  the  rents  fall 
.r>«'o  to  13/.,  the  paupers  are  to  have  the  whole,  and  the  master  nothing. 
i:treforeyby  the  argument  in  the  Thetford  School  Case,  the  latter  is 
{ .lied  to  the  surplus,  if  any.    Lord  Eldon  doubts  if  this  be  a  sound 
.-'iijctple;  but  he  admits  that  the  case  in  Coke  has  settled  it  as  law,  and 
:.ai  it  cannot  be  disturbed.    In  The  Attorney-General  v.  The  Mayor  of 
lirstoi,  2  J.  Sl  W.  294,  his  lordship,  after  stating  that  no  case  has  gone 
•0  far  as  to  say  that  if  a  gift  of  lands  takes  notice  of  a  portion  of  the  rents 
:.«itted  to  a  charitable  use  being  less  than  the  whole  rents,  the  charity  is 
'M^itled  to  the  surplus,  refers  to  the  case  of  Arnold  v.  Attorney-General, 
Show.  P.  C.  22,  as  showing  that  a  gift  to  A.  B.  for  charitable  purposes, 
ifd  (hen  of  sums  to  charities,  but  not  amounting  to  the  whole  rents, 
sukes  A.  B.  a  trustee  of  the  surplus  for  charitable  purposes,  to  be  ascer* 
.Lited  by  sign  manual  or  by  this  court:  and  he  puts  the  case  of  A.  B. 
leiQg  a  charitable  corporation,  and  asks,  <*  might  it  not  be  argued  that 
wC  gift  of  the  lands,  and  certain  payments,  out  of  it,  would  make  good 
::.e  recital,  because  one  charity  would  take  in  the  shape  of  lands,  and 
icaiher  in  the  shape  of  a  pecuniary  payment?"    I  need  hardly  remark 
row  very  nearly  the  case  put  by  Lord  Eldon  approaches  the  present; 
JAieed  it  is  not  distinguishable  from  it  in  principle.    Ttiere  can  be  no 
i^ubt  that  the  opinion  intimated  in  the  words  I  have  just  read,  must 
ure  extended  to  the  view  I  am  taking  of  this  case,  and  that  Lord  Eldon 
7cuid,  upon  the  same  ground,  have  thus  disposed  of  it. 
Bat  the  whole  of  the  case  of  The  Attorney-General  v.  The  Mayor  of 
Bnstol  is  deserving  of  the  greatest  attention  in  disposing  of  the  present 
IHtion.    In  that  case  there  was  a  giil  of  money  to  the  corporation  of 
B'stol,  and  a  covenant  by  that  corporation,  which  is  in  eflfect  a  declara- 
!i>coftrust,  to  ptirchase  lands  therewith,  and  out  of  the  rents  to  pay 
cenain  sams  to  different  corporate  bodies  in  rotation,  Bristol  itself  being 
'J^\  and  the  question  was,  whether  the  corporation  was  a  trustee  of  the 
nrplos  rents  for  those  bodies.    Lord  Eldon  delivered  a  most  elaborate 
rigmeot,  elaborate  not  only  as  regarded  the  particulars  of  the  case  itself, 
xto  every  detail  of  which  he  went  very  minutely,  but  also  as  regarded 
tiA  other  cases,  leaving  one  nothing  to  regret  except  that  by  some  aoci- 
-ieat  be  had  not  looked  at  Lord  Coke's  report  of  the  leading  case,  the 
Thetford  School  Case.    Yet  even  in  dealing  with  the  imperfect  report 
.3  Duke  on  which  his  observations  are  grounded  (and  the  imperfectioa 
i^tes  only  (o  an  obiter  dictum)j  he  seizes  with  his  wonted  sagacity 
QpoQ  the  error,  for  the  difference  of  opinion  (which  he  expresses  in  the 
ic-rmof  a  qtiei;y  or  doubt)  clearly  applies  to  that  portion  of  the  case  in 
vliich  there  is  a  discrepancy  between  the  two  reports.    The  whole  of 
£2s  reasoning  and  remarks  are  important  in  their  bearing  upon  the  pre- 
>E£t  question,  and  his  decision  appears  to  me  distinctly  to  support  the 
^v  which  I  am  now  taking.    He  held  that  the  corporation  of  Bristol 
^  Qot  a  trustee  of  the  surpUis  rents  for  the  other  corporations;  upon 
^e  ground  that  Bristol  was  itself  a  material  and  prominent  object  of  the 
^nor's  bounty,  and  that  the  case  fell  within  the  range  of  those  cases  in 
^hich  property  is  given  to  a  corporate  body,  subject  only  to  the  charges 
i3HK)sed.  Whoever  reads  the  Bristol  Case  attentively,  will  perceive  that 
there  were  several  matters  in  it  opposed  to  this  construction  which  exist 
^  in  the  present  case,  and  which  nevertheless  the  court  got  over. 

I  ^ball  uow  take  notice  of  a  passage  in  the  Thetford  School  Case, 
which  has  more  than  once  been  commented  on  in  questions  of  this  kind, 
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and  has  been  referred  to  upon  ihe  present  occasion.     In   L>ord  I 
report  of  [!ia[  case  it  is  said,  "  The  case  concerned  the  colleges 
universilies  of  Cambridge  and  Oxford  and  oilier  colleges,  he, 
ancient  time,  when  lands  were  of  small  yearly  value  (viciitals  then 
cheap),  and  were  given  for  the  tnaiiilenance  of  poor  scholars.  Bit 
that  every  scholar,  &c.  should  have  a  penny  or  three  half-pcnc« 
thai  then  such  small  allowance  was  competent  in  respect  of  lite  p 
victuals  and  the  yearly  value  of  the  land;  and  now  ihe  price  of  v 
being  increased,  and  with  them  the  annual  value  of  the  lantlf,  it 
be  injurious  to  allow  a  poor  scholar  a  peimy  or  three  half-pence 
which  cannot  keep  him,  and  to  convert  the  lesidue  to  private  uses, 
iti  right  the  whole  ought  to  be  employed  to  the  mninienance  or  in 
(if  it  may  be)  of  such  works  of  piety  and  chanty  which  the  found 
expressed,  and  nothing  lo  any  private  use;  for  every  college  is  aei 
Jure  rollegii;  scilicet,  lo  the  niient  that  ihe  members  of  the  collej 
cording  lo  the  intent  of  the  fouiider,  should  take  liie  benefit,  an 
nothing  should  be  converted  to  private  uses."  The  ([ueslion  in  llii 
was  between  the  objects  of  the  charily,  namely,  the  preacher,  0 
usher,  and  poor  of  ihe  school,  and  the  devisees.     Rut  the  case 
colleges  piit  by  the  judges,  as  staled  in  Dnke,  seems  somewhat  dil 
from  the  case  as  staled  by  Lord  Coke  himself,  and  Is  as  if  a  nghl 
given  to  ihe  scholars  against  the  college.     This  at  least  appears  Id 
Btnick  Lord  Eldon  as  one  tiiterpreiation  of  Ihe  passage;  for  in  Tl 
torney-General  (',  The  Mayor  of  Bristol  his  lordship  says,  "  If  ihi 
is  to  be  understood  thus,  thnt  where  properly  lias  been  given  f< 
foundation  of  a  college,  and  a  distribution  has  been  at  the  &an>i 
made  of  all  the  rents  to  given  members  oT  that  college,  there  m'tst 
increase,  as  the  times  require,  for  all  those  persons;  of  ihai  t' 
no  doubt,"  3  J.  St  VV.  317.     But  his  lordship  adds,  "unli' 
taken,  there  ore  many  cases  to  be  found  in  both  the  univi 
land  has  been  given  of  a  grealer  vnhie  llian  ihe  amonni  tii 
(which  have  been  for  scholars,  exhibitioners,  and  so  on)  upon  U:ui 
and  where  in  point  of  fact  the  enjoyment  has  been  this; — the  eh 
have  been  made  good  from  lime  lo  time,  and  the  surplus  Ims  brrn ' 
by  the  college  itself;"  and  further, "  I  believe  ihat  if  ihis  w.r 
an  improper  application  of  their  funds  it  would  have  ilf 
Curbing  Ihe  dtsiribulion  of  the  revenues  of  many  of  the  cnl 
universities."     The  report  he  cites  is  that  of  Dnke,  pa^-c  '■ 
fuller  one  in  Lord  Coke  makes  it  much  more  doubtful  if  anytiuug 
was  meant  than  that  the  whole  gid  should  go  for  public  aud  co)le 
purposes,  private  uses  being  repeatedly  put  in  contrast  with  ihem. 
times  in  Lord  Coke,  and  once  in  Duke.     Out  there  is  a  nuich  more 
lorial  difference  between  the  two  reports.     That  in  Duke  appar 
puis  the  cuse  of  lands  given  not  to  ihe  poor  scholars,  but  to  the  co 
and  scholars; — "The  resolution  did  concern  all  the  colleges,  &c 
when  the  lands  were  first  given  for  their  maintenance,  and  that  t 
scholar  should  have  three  half-pence  a  day,"  &c.    In  Lord  Coke's  t\ 
the  expression  is,  'land  given  for  the  scholars;' — "When  lands 
given  for  ihe  maintenance  of  poor  scholars,  &c.,  and  that  every  sd 
should  have  a  penny  or  three  hatf-peuce  a  day."    It  is  plainly  a 
dilTerent  ilnug  to  say  lhat  a  gift  of  lands  or  the  rent  of  lands  to  mail 
poor  scholars,  each  having  so  much  a  day,  is  a  gift  to  theiu  of  the  vl 
and  eutitles  them  to  the  surplus;  and  lo  say  that  a  gift  of  land  to  a 
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'^  for  its  maintenance^  and  that  each  scholar  should  have  so  much, 
:  fles  the  scholar  to  a  share  of  the  surplus  ultra  the  fixed  sum.  The 
mmr  is  in  truth  exactly  the  Thetford  School  Case;  the  latter  is  a  case 
:^:  10  be  found  decided  either  in  that  or  in  any  other  case.  The  former 
:;he  plain  and  definite  proposition,  that  a  gift  of  the  whole  fund  in 
ued  proportions  to  the  difierent  objects  of  charity,  vests  the  whole  in 
t<ise  objects  in  such  proportions,  to  the  exclusion  of  the  trustees  through 
Those  instrnmentality  the  charitable  purpose  is  to  be  effected;  the  latter 
•  tie  position  not  to  be  maintained  in  argument,  and  for  which  certainly 
::^3iithoriry  can  be  cited,  that  a  gift  of  a  fund  to  certain  parties,  all  alike 
cljectsof  the  charity,  and  specifying  what  some  shall  take  without  men- 
»i:.ng  the  others  in  this  respect,  or  establishing  any  proportion  among^ 
!iem,  entitles  those  whose  shares  are  fixed  to  a  share  also  of  the  residue. 
Hid  the  words  of  Lord  Cokeys  report  been  accurately  attended  to,  it 
.*€vercoald  have  been  supposed  that  this  doctrine  derived  any  counte- 
Tince  from  that  report  But  I  may  further  observe,  that  even  had  it 
>%nasin  Duke,  and  as  commented  on  and  indeed  dissented  from  by 
uri  Eidon,  it  is  no  decision;  it  is  only  an  obiter  dictum  touching  the 
rsfible  bearing  of  the  resolution  in  the  case.  The  principal  case  itself 
I '.e  Thetford  School  most  clearly  affords  no  countenance  whatever  to 
Jt  doctrine. 

It  remains  to  consider  whether  there  be  any  other  circumstances  con- 
:%)ed  with  the  present  case  which  entitle  us  to  give  a  different  construc- 
'  nio  the  grant  To  speculate  upon  intentions  which  may  be  supposed 
)?iist  respecting  the  paupers,  inconsistent  with  the  precise  and  defined 
?^^e  intimated  as  to  them  in  their  relation  to  the  master  or  the  body 
ot  »faich  they  form  a  part,  would  be  extremely  unsafe,  and  could  in- 
"^  lead  to  no  satisfactory  result.  Such  topics  on  the  one  hand  are  met 
"•'•i  balanced  by  others  of  at  least  equal  force  and  pertinency,  such  as 
"^  nation  and  functions  of  the  roaster  both  iif  the  hospital  and  in  the 
-jrch.  But  there  is  one  particular  which  deserves  much  more  atten- 
'^'i-and  appears  to  have  greatly  weighed  with  the  court  below — the 
rm  given  to  the  master  to  make  by-laws,  with  the  assent  of  the 
A'lomey-General  and  Solicitor-General,  for  the  ordering  and  disposing 
M  the  charity  estates.  I  am  of  opinion,  however,  that  this  does  not 
^ter  the  position  in  which  the  case  is  left  upon  the  construction  of  the 
:«tof  the  instrnment;  first,  because  I  take  it  that  in  making  such  regu- 
^lODsit  mnst  always  be  understood  that  they  shall  not  be  inconsistent 
'^i^h  the  body  of  the  rules  laid  down  originally  in  the  governing  charter, 
'^«  letters  patent  themselves;  but  next,  and  principally,  because  no  such 
^^irion  as  it  is  contended  ought  now  to  be  made  of  the  revenues  has 
^sr  been  made  under  the  power  referred  to;  and  therefore  the  question 

<vhetheror  not  the  parties  can  now  be  compelled  to  make  it,  or  the 
^Qn  can  make  it  for  them.  They  can  only  be  compelled  if  it  be  accord- 
'^^  to  the  intention  of  the  donor.  They  would  only  be  justified  in 
Qskingit,  ancompelled,  if  the  donor's  provisions  allowed  them;  but  they 
'^M  only  be  called  upon  by  the  court  to  make  it,  if  those  provisions 
^^ laired  them  to  do  so.  It  therefore  seems  to  me  that  this  view  of  the 
V^ioii  brings  us  back  to  the  one  first  taken,  and  upon  which  the  whole 
JQrns. 

it  is  impossible  in  cases  of  this  description  to  lay  out  of  view  the 
>'igth  of  time  dnring  which  a  certain  arrangement  has  subsisted,  and  a 
certaJQ  meaning  has  been  given  in  practice  to  the  instrument  of  founda« 
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tion.  If,  indeed,  the  practice  (though  of  centuries)  has  been  a  breach  o. 
trust,  doubtless  the  lapse  of  time  shall  be  no  bar.  Bat  long  adverse  en- 
joyment is  not  to  be  thrown  out  of  view  in  seeking  for  the  true  consun  :- 
tion  of  the  provisions  under  which  both  conflicting  parties  claim;  aivi  i 

,  principle  of  distribution  under  a  known  instrument  of  foundation,  if  Jor: 

acquiesced  in  by  all  the  objects  of  the  bounty  from  whence  the  fn.1: 
proceed,  and  to  effectuate  the  purposes  of  which  the  inslrumect  is 
framed,  ought  not  without  manifest  reason  to  be  disturbed.  The  r:  e 
of  interpretation  from  contemporaneous  usage  and  long  acquiesce::^ 
extends  over  every  branch  of  the  law,  independently  of  its  connect^u 
with  matter  of  limitation  and  bar.  I  speak  not  now  of  a  course  of  dei- 
ing  with  charitable  funds  in  the  absence  of  evidence  respecting  the  o^ 
ginal  endowment,  or  in  plain  opposition  to  its  provisions.  But  whe:? 
the  endowment  is  forthcoming,  its  construction  may  be  aided  by  adven- 
ing to  the  long  and  uninterrupted  acting  under  it,  and  acquiescence  ii 
that  acting. 

It  may  be  added,  that  in  all  such  cases  of  contest  between  the  difc 
6nt  objects  of  the  founder's  bounty,  the  proof  seems  reasonably  ar:: 
naturally  to  rest  on  the  party  setting  up  a  fixed  and  restricted  portioc  25 
alone  due  to  his  companions  in  the  charity,  and  claiming  the  surplus 
for  himself.  Exclusion  may  not  be  presumed  even  from  usage;  but  the 
usage  may  be  a  confirmation  of  the  evidence  which  the  instrument 

I  Aflfords  that  the  exlcusion  was  intended. 

I  am  therefore  of  opinion,  that  so  much  of  this  decree  as  declares  thii 
the  almsmen  of  the  hospital  are  entitled  to  share  raleably  with  the  mas- 
ter in  the  increased  revenues  of  the  charity  cannot  be  supported,  and 
ought  to  be  reversed. 


THE  decisions  of  the  court  below  in  the  following  cases  were  brought 
by  appeal  before  the  Lord  Chancellor,  by  whom  they  were  severally 
affirmed;  viz: — 

Brbashur  v.  Dor,  (reported  in  4  Sim.  2].)/V6.  16.  1831. 

Greenwood  v,  Atkinson,  (4  Sim,  54.)       March  4,  

Barraud  V,  Archer,  (2  Sim,  433.)  May  9,  

Smith  v,  Fitzgerald,  (3  V,  ^  B.  2.)         ,Sug,  8.  

Eales  V,  Conn,  (4  Sim,  65.)  Jug,  8.  

Grinnell  V,  CoBBOLD,  (4  Sim,  546.)  Jtig,  22.  ^ 

Llotd  V,  Lord  Trimlestown,  (4  Sim,  296).  Jug,  23.  

Earl  of  Newburoh  r.  Eyre,  (4  Russ,  454.)  Jug,  25.  — 

THE  judgments  in  the  following  cases,  reported  in  this  and  the  formed 
volume  of  Russell  &  Mylne's  Reports,  have  been  carried  by  appeal  w 
the  House  of  Lords,  and  there  affirmed,  viz: — 

Pritchard  v.  Draper,  (vol.  i.  191.) — 4  Cond.  Cha.  Rep.  191. 
CocKERELL  V,  Cholmeley,  (vol.  i,  418.) — 4  Cond.  Cha.  Rep.  494. 
Campbell  v,  Graham,  (vol.  i.  453.) — 4  Cond.  Cha.  Rep.  511. 
Salwat  r.  Salway,  (vol.  ii.  215.) — Supra,  p.  1. 
Campbell  o.  Hardino,.(vo1.  ii.  390,)-^Supra^  p.  90. 
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DICING  THE  TIME   OF   THE   LORDS   COMMISSIONERS, 
AND  SIR  C.  C.  PEPYS,  MASTER  OP  THE  ROLLS. 


Turner  v.  Ford. 

I  Mylne  ^  Oraigj  1. 

i  SOLICITOR  of  the  Court  of  Great  Sessions  in  Wales  cannot  prac^ 
t%  in  the  name  of  a  Solicitor  of  the  Court  of  Chancery. 
Rolb.— Nor.  3,  5y  1835. 


Sticknej  v^  Sewell. 

1  JM^iM  ^  Chdg,  9 

• 

T*o  tnateet  were  empowered  by  will  to  lend  money  on^Yemmenl  leal  or  perMial 
*eiriij.  One  of  them,  in  1816,  lent  pact  of  the  fond  to  the  other  tinfltee  and  tan 
pvtMT  m  trade,  upon  mortgage.  The  mortgagors  became  bankrapt  in  1831«  and 
tbea  tbe  mortgaged  propwty,  which  c<maiated,  in  part*  of  a  windmUU  a  watermiUv 
ttd  I  hoese  in  a  town,  being  sold,  produced  considerably  less  than  the  sum  ad- 
'^'^oid.   The.eieentoi«  were  held  liable  for  the  deficienoy. 

Me,  fla  maok  as  twcHthirds  of  the  value  riiould  only  be  advanced  upon  property  o£ 
a  penaanent  vake,  as  fireehold  land,  and  not  upon  houses,  or  buildings;  still  leasi 
GfOQ  buildings  used  in  a.  trade,  and  whose  Tslne  depends  upon  the  abseaee  of  coas- 
pcuiion  in  that  trade. 

*<»l^«^NaT.  16, 17, 19^  1835. 

HICHARD  ALLEN,  by  his  will,  dated  the  8th  of  September  1611, 
^'^'ected  his  executors^  William  Sewell  and  John  Woolbey,  to  place  out 
uiQietsst  the  moneys  to  arise  from  the  sale  of  certain  real  estates,  and       ^ 
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from  ihe  conversion  of  his  personal  estate,  after  paymenl 
and  leslameularjr  expenses,  specific  legacies,  and  debts;  m 
ized  and  uinpowered,  ordered  and  directed,  his  said  execi. 
names  to  put,  place,  and  continue  out  at  interest  on  goven 
personal  secnrily,  one  third  part  of  (he  said  moneys  diiriti^ 
of  liis  son  Riciiurd  and  Mary  iiis  wife,  and  the  life  of  ih«  li 
them,  and  to  pay  ihe  dividends,  iuleresi,  and  annual  prndi 
son  Richard  for  iiis  life,  and  after  his  decease,  to  llie  said  >: 
for  lier  life,  and  after  Ihe  death  of  tlie  survivor  of  Ihem,  ili' 
(he  priucipal  money,  directed  to  he  placed  out  at  intett^i  ^ 

lives,  unto  all  ihcir  children  who  should  be  (hen  living. 

The  will  coiilained  similar  provisions  wiih  respect  to  the  otbe 
thirds,  in  favour  of  his  daughter  Margaret  Marshsm,  die  wiie  of 
Ham  Siickney,  (he  plainlitf,  and  her  husband  and  children,  an 
daughter  Mary,  the  wife  of  James  Maision,  and  her  husband 
duldreii. 

The  testator  declared  it  to  be  Iiis  mind  and  will,  that  hissaid  ezet 
should  not  be  answerable  or  anywise  accountable  for  any  Ins)  t 
might  happen  of  any  of  the  moneys  i  hereinbefore  directed  lo  be;i 
out  at  interest  as  aforesaid,  so  as  such  loss  happened  withont 
wilful  default;  but  such  lofis  should  be  borne  by  the  person  or )« 
respectively  entitled  lo  such  moneys;  nor  should  they  be  answe 
or  accountable  for  any  more  of  his  moneys  or  estate  than  siiould 
into  their  hands,  nor  for  the  acts,  receipis,  or  payments  of  cncli< 
but  each  of  them  for  his  own  acts  and  payments  only. 

The  lesiator  died  in  the  course  of  Ihe  year  ISll.  The  real  « 
directed  to  be  sold  were  sold  by  the  executors  accordingly. 

In  February  1815,  Sewcll,  in  pursuance  of  the  power  i  T 
contained  in  the  wilt,  lent  to  Woollsey,  his  co-execulor,  anl 
who  was  Woollsey's  partner  in  irade,  the  sura  of  3000/.  nr. 
certain  freehold  and  copyhold  heredilanienis  belonging  Ili  i. 
lively,  situate  in  Swafield,  North  Wali'ham,  and  Great  Varmuu' 
Norfolk;  the  mortgage  deeds  bearing  dale  ihe  15ih  of  February  ISI 

On  Ihe  31st  of  May  1831,  a  commission  of  bankrupt  was  i' 
against  Woollsey  and  Seeker,  under  which  ihey  were  d-' '  .     '  " 
rupls.     There  was  then  due  from  lliem  on  ihe  security  o(  ' 
a  sum  of  31331.  3s.     Under  an  order  in  the  bankruptcy,  il 
premises  were  put  up  for  sale  by  public  auction  on  the  8ih  ■ 
1831,  when  such  pari  as  belonged  to  Woollsey  was  sold  for  5ijO/-. 
such  part  as  belonged  lo  Seeker  for  1610/.,  amoumiug  lo  2170/.;  v 
sum,  by  decuciing  20a/.  Ss.  3rf.  for  the  expenses  of  obtaining  ifie  " 
and  of  the  sales,  was  reduced  lo  1907/.  16s.  ild,;  and  this  ^n,     ' 
ducted  from  the  sum  of  3133/.  3«.,  left  1225/.  6s.  3d.    T\. 
was  proved  by  the  defendant  Sewell  under  the  commissi", i 
ceived  a  dividend  of  Is.  6c/. in  Ihe  pound  upon  such  proof,.!' 
91/.  17s.  lod.  That  part  uf  the  property  included  in  the  roong:igeU' 
had  belonged  to  Seeker  having  been  purchased  on  behalf  of  the  di 
dani  William  Sewell,  in  order  that  it  might  be  resold  lo  a  en 
advantage  for  Ihe  benefit  of  the  testator's  estate,  it  was  nfterwardi 
for  1700/.,  beiiig  an  advance  of  90/.;  which  laller  sum.  by  dedu< 
8/.  14s.  ■id.  as  the  expenses  of  the  second  sale,  was  reduced  to  Sll.  Jt 
The  defendant  Sewell  alto  received  for  interest   upon  the  pure 
moneys,  and  for  rent  of  the  mortgaged  premises,  107/.  15*.  3d.;  tmii 


CASES  IN  CHANCERY. 


265 


[Siickney  v.  Sewell.— 1  Myltie  &  Craig,  8,] 
tine  that  sum,  and  the  sums  of  91^.  17*.  lOd.  and  81/.  5*.  8d.  (mak- 
jge'ther,  280/.   18*.  9d.),  from  ihe  sum  of  1235/.  6s.  3d.,  ihere 
ned  the  sum  of  9-14/.  7*.  6d.,  which  was  considered  by  Sewell  as  a 

OSS, 

iker's  part  of  the  property  consisted  of  a  dwelling-honse,  ontbuild- 
yard,  and  garden;  and  a  watermill,  cottage,  and  granaries  adjoining, 
boul  sixteen  acres  of  arable  and  meadow  land;  and  also  a  wind- 
uid  about  two  roods  and  thirty  perches  of  arable  land,  respeetivBly 
a  in  North  Walsham  and  Swafield,  which  are  adjoining  parishes. 
ilsey's  was  a  dwelling -house,  with  the  yard,  garden,  and  appurle- 
es,  siliiate  in  tho  market-place  in  Great  Yarmouth, 
lebill  was  filed  in  the  year  1829,  by  Mr.  and  Mrs.  Siickney  and 
children,  and  Mary  Allen,  the  widow  of  the  teslator's  son,  and  her 
reti,  against  Ihe  executors  and  Mr.  and  Mrs.  Marslon  and  their 
na;  and  it  prayed  that  an  account  might  be  taken  of  the  personal 
6  of  the  testator,  and  of  the  produce  of  the^real  estates  directed  to 
old,  and  that  tho  clear  residue  might  be  invested  in  the  funds,  or 
n  reil  securities,  for  the  bene6t  of  the  persons  entitled  imder  the  will, 
iy  ihe  order  on  further  directions,  the  Mastpr  was  directed  to  inquire 
itlierlhe  3000/.  invested  on  the  security  of  a  mortgage  from  John 
)ilsey  and  John  Seeker,  was  advanced  and  properly  invested  pur- 
it  to  the  directions  contained  in  the  will  of  the  testator,  Richard  Alien, 
whether  a  ny  and  what  part  of  such  sum  of  3000/.  had  been  lost  in 
eqiience  of  such  investment;  and  he  was  to  be  at  liberty  to  state  any 
tal  circumstances. 

'n  the  pari  of  the  defendant  Sewell  a  stale  of  facts  was  carried  in 
ire  the  Master,  and  affidavits  were  filed,  to  show  that  the  valne  of 
property  in  the  year  1815  was  such  as  to  afford  an  ample  security. 
I  affidavit  of  one  of  (he  witnesses,  an  appraiser  long  resident  on  the 
t,suied  Seeker's  pari  of  the  properly  to  have  been  wonh  3500/.  in 
vear  1815.  In  Ihe  jadgmeni  of  another  witness,  a  surveyor  and 
a  agent,  who  had  also  long  lived  at  North  Walsham,  the  same  pra- 
ly  was,  in  that  year,  a  very  ample  and  competent  security  for  2200/. 
8300/.  Another  witnes.s,  an  estate  agent,  for  many  years  intimately 
iminted  with  Seeker's  part  of  the  properly,  considered  that,  in  the 
»r  1815,  it  was,  in  addition  to  Woollsey's  property  at  Yarmouth, 
lidi  he  had  been  informed  and  believed  was  worth  1200/.,  or  there- 
lUls,  an  ample  and  competent  secutiiy  for  3000/.;  and  he  gave  the 
lowing  reasons  for  bis  opinion,  viz., — that  the  parochial  rales  were 
m  very  low,  and  nearly  nominal;  thai  the  dwelling-honse,  granary, 
i  stables  had  then  been  built  only  about  thirty  or  thirty-five  years, 
i  were  substantial;  ilial  much  of  the  land  was  of  excellent  quality; 
It  the  rental,  from  1813  to  1816,  to  a  respectable  tenant,  was  250/.  per 
nuni;  and,  subsequently,  ISO/,  per  annum,  until  within  the  last  four  or 
e  years;  that  there  was  at  that  lime  only  one  other  windmill  in  the 
ighboiirhood,  whereas  there  were  now  (in  June  1834)  three  others; 
M  it  was  at  that  time,  and  was  still,  customary  to  lend  money  on 
'rtgage  at  two-thirds,  and  in  many  instances  ai  three-fourths  of  the 
liiDated  vahu!  of  the  property;  thai  it  was  usual  lo  estimate  the  value 
property  of  this  mixed  description  at  twenty-five  years'  purchase, 
tftt  dediiciing  all  outgoings;  and  that  the  greal  depreciation  in  the 
iluB  of  mill  property  in  the  neighbourhood  of  North  Walsham  had,  iu 
fl  witness's  opinion,  taken  place  only  within  the  last  four  or  live  years. 
Vou  XIII.— 24 
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An  appraiser  atid  house  and  esiaie  agent,  who  had  resided  forty  y 
Ml  Yarmouth,  slated  the  value  of  Wool  Isey's  part  of  the  property  to  I 
been,  in  the  year  1815,  1200/.  at  the  least.  Two  other  witnesses  li 
ill  the  town,  one  a  builder,  the  other  a  house  ageni,  considered  the  i 
property  as  having  been  worth,  in  1815,  at  least  from  1300/.  to  130 
Their  reasons  were,  that  Yarmouih  was  then  iu  a  very  floaris 
condition,  and  that  property  there,  generally,  was  then  worth  donb 
present  value;  that  the  house  was  a  corner  house,  with  a  good  shop 
well  situated  for  trade;  that  seven  or  eight  years  since,  when  a  cons 
able  deprecialion  in  property  at  Yarmouth  had  taken  place,  lOOo  gu 
■were  offered  for  it  by  a  respectable  chemist  and  druggist,  and  reti 
that  the  netl  rental  in  1815  was  50/,  per  annum,  which  at  twenty 
years'  purchase,  would  render  the  property  worth  1350/. 

The  Master  reported  that,  upon  consideration  of  the  state  of  facts 
of  the  evidence  read  before  him,  he  found  that  the  sum  of  3000/.,  invi 
on  the  security  of  the  mortgage  from  Woollsey  and  Seeker,  was  uo 
vanccd  and  properly  invested  pursuant  to  the  directions  contained  i. 
will;  and  he  allowed  the  defendants  the  sum  of  2459/.  13*.  Id.  i 
jiaii  of  the  sum  of  3000/., contained  in  their  discharge;  and  hedisalk 
the  sum  of  202/,  3*.  3d.,  and  8/.  lis.  4d.,  ihe  expenses  incurred  ii 
sale  of  the  mortgaged  premises.  And  he  found  that  the  sum  of  751 
6(/.,  part  of  the  3000/.,  had  been  lost  in  consequence  of  such  investi 
as  before  mentioned. 

The  defendant  Sewell  took  exceptions  lo  the  Master's  report. 

Mr,  Pemberton  and  Mr.  Sharpe,  in  support  of  the  exceptions, 
tended  that  a  trustee  should  not  be  charged  with  the  deficiency 
security,  when  that  deficiency  has  been  occasioned  by  the  depreci; 
of  agrieullural  produce,  and  byadiraiiiuiion  in  the  value  of  the  prop 
arising  from  special  circumstances  wiiicli  could  not  have  been  fore 
and  ihey  relied  on  the  authority  given  by  the  will  to  place  out  the  w 
upon  personal  security. 

Mr.  Bickersteth  and  Mr.  Roupell,  contra.  • 

Mr.  Sidebottom,  (or  the  defendants,  the  Marstons. 

Nov.  19.  The  Master  of  the  Rolls  {after  stating  the  will,  ihe  1 
and  the  terms  of  the  reference): 

The  Master  has  found,  thai,  with  reference  to  the  value  of  the 
perty  in  1S15,  there  was  not  a  sullicient  investment.  The  refer 
gives  him  the  power  of  making  a  much  wider  inquiry;  but  he  has 
fined  himself  to  the  question  of  value^  and  the  cause  now  comes  on  i 
exceptions  to  the  Master's  report. 

A  question  might,  however,  be  made,  whether  a  power  to  ii 
actually  arose.  The  power  was  not  lo  commence  uniil  the  estate 
clear,  and  all  realized,  and  it  was  only  intended  to  secure  the  slia 
the  residuary  legatees. 

Now,  it  is  clear  from  Ihe  pleadings,  that  this  was  not  an  ascerta 
residue.  The  investment  of  1S15  took  place  before  the  estate  had 
wound  up. 

[His  Honour  here  stated  in  detail  Ihe  aflidavits  as  to  the  value.] 

The  Master  might  also  have  taken  into  consideration,  that  the 
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srres  the  executors  an  anthority  to  lend  money  on  real  or  personal 
secarities.  Whether  this  was  a  proper  investment,  or  not,  was  quite 
open  to  the  Master  to  inquire.  The  testator  intended  that  the  estate 
should  have  the  benefit  of  the  executors'  discretion;  but  they  lend  to 
diemselves.  In  the  case  of  Langston  v.  Ollivant,  Coop.  33,  the  will  had 
given  the  executors  a  power  to  lend  on  personal  security.  The  loan 
was  within  the  terms  of  the  authority,  but  the  court  thought  that  the 
nnthority  did  not  extend  to  an  accommodation,  which  was  what  had 
there  taken  place,  and  the  executor  was  held  liable. 

These  exceptions,  however,  are  upon  the  question  of  value.  The 
rasQJt  being,  that  trust-money  to  the  amount  of  750/.,  besides  interest,  is 
lost,  (he  burthen  of  proof  of  sufficient  value  lies  upon  .the  executors.  To 
adraoce  two-thirds  is  admitted  to  be  within  the  rule  of  ordinary  pru- 
dence; but  that  is  with  reference  to  property  of  a  permanent  value,  as 
freehold  land.  The  same  rule  does  not  apply  to  property  in  houses, 
vhich  fluctuates  in  value,  and  is  always  deteriorating. 

Nearly  twenty  years  have,  in  the  present  case,  elapsed  between  the 
inrestment  and  the  loss.  Twenty  years'  wear  and  tear  of  a  house  ne- 
cessarily lessen  its  value.  The  observation,  that  the  rule  as  to  lending 
tvo-thirds  is  good  only  with  reference  to  property  of  a  permanent  value, 
applies  particularly  to  the  house  in  Yarmouth,  and  in  some  degree,  also, 
to  Seeker's  part  of  the  property.  There  were  only  sixteen  acres  of  land, 
comprising  but  a  small  part  of  the  value  of  3500/.,  put  upon  his  part  of 
{he  property  by  the  witnesses.  One  of  the  witnesses  states,  as  a  cause 
'int  raised  the  value,  that  there  were  only  one  other  windmill  there  in 
1^15,  whereas  now  there  are  three.  You  cannot  say  that  that  is  a 
pn^r  investment  which  derives  its  value  from  the  accidental  absence 
c/ competition  in  trade. 

There  is  no  evidence  of  a  valuation  having  been  made  in  the  year 

IS15. 

There  is  another  view  of  this  case,  which  is  not  strictly  within  the 
finding  of  the  Master;  namely,  that  the  rent  of  Seeker's  property  up  to 
1516  was  250/.,  and  afterwards  IBO/.;  so  that  one  year  after  the  invest- 
meot  the  annual  value  fell  so  much  as  70/.  Suppose  this  investment 
had  not  been  made  for  the  executors'  own  benefit,  and  this  fall  had  comis 
to  their  knowledge;  would  they  have  permitted  the  money  to  remain  on 
3D  investment  which  had  fallen  so  much  in  value  in  one  year?  The 
otmost  Falue  the  defendant's  witnesses  put  upon  this  part  of  the  pro- 
perty in  1815  was  3500/.;  and  they  say  that  property  of  that  description 
»  estimated  at  twenty-five  years'  purchase.  Now,  250/.  at  twenty-five 
Tears'  purchase  would  be  6250/.,  and  even  at  180/.  it  would  be  4500/. 
This  shows,  therefore,  that  there  is  a  great  want  of  accuracy  in  the 
statements  of  these  witnesses  as  to  value.  So,  if  the  rent  of  the  house 
vasonly  50/.  in  1815,  it  is  impossible  that  the  house  could  have  been 
vonh  1200/. 

The  result  of  the  whole  case  is,  that  there  are  many  grounds,  upon 
every  one  of  which  these  parties  would  be  liable,  even  if  I  did  not  think 
ihat  the  Master  had  come  to  a  right  conclusion  as  to  the  value;  but  I 
tbink  that  as  to  value  the  Master  has  come  to  a  right  conclusion.  The 
exceptions  must,  therefore,  be  overruled. 
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Hfybtt^Onig,n. 

A  Mtatot  dttriMd  a  eopjhold  ettate  t«  trailM*  in  tru^i,  for  his  nife  for  Ufe,  wit 
nmuader  io  tniit  far  meh  peraooi  ac  alw  ■honid  appoint  by  will  or  deed,  MtWMf 
bj  threa  vilDeMW,  with  ramaindw  D*er.  The  vi'\k  married  again,  Md  sfae  mI 
ber  Hcond  boabuid,  aftar  their  marriage,  b;  deed  niiesied  bj  three  wiueMci.  ■ 
pnnaaDce  of  the  power,  appointsd  the  eatale,  and  d)it.>i:tecl  the  surriving  trWHirf 
ber  former  haaband'a  will  to  aarraikdar  it  to  the  obb  or  a  mortgagee,  in  Imst  U  mem 
iti«  anm  of  1G04W.  aod  intereat,  and  aafajeot  thereto  lo  the  use  of  the  hoabaBd  ft 
wife,  for  their  jcnot  liTea,  and  the  life  of  the  aarvivor,  and  after  the  dece«M  of  ** 
larrifor,  in  oaaa  tbera  aboold  be  anj  daaghtara  or  younger  sona  of  the  manfap 
aptm  imittotell  and  dmde  tiie  prodace  among  i^uch  daughters  or  yovngerHM 
uid  if  there  ahould  be  noae  anch,  then  npon  mat  to  surrender  the  eslala  U  ike  W 
of  each  penona,  ■a'tha  wife  ahould  b;  will  or  deed  attested  by  ihiee  wiDMNcaif' 
point,  and  in  defaolt  of  ancfa  appointment,  to  the  ri<,'lit  heirs  of  (lie  wife.  A  Miino- 
der  waa  made  to  the  mortgagaa  aceordfnglj.  Tiie  husband  and  wife  aANWli 
lold  the  estate,  and  the  mortgage  wai  paid  off  om  uf  the  putchaee-monej;  (be  k» 
band  and  wife  joined  with  the  mortgagee  in  lurrendeniit;  to  the  use  of  the  patektM 
and  thej  all  releaaed  to  him  all  their  interaat,fay  a  detd  Htiested  hy  two  CTttneeae««ilr 
Held,  that  the  parohsaer  could  make  a  good  title,  by  Um  assistaniie  of  the  eutawif 
B7  Blis.e.  4,  (agaioat  Tolunior;  convey ancei,)  without  showing  that  there  ««rm 
daughters  or  joanget  aoni  of  the  wifa'a  eecond  maitiage. 

RDlIa.-N0Tember  U,  1835;  JanDary  13, 1B3G. 

DAVID  COOKES,  Esq.,  by  his  will,  bearing  dale  the  3d  of  M« 
1755,  deTlsed  to  Stephen  Law  and  Peter  Garden,  and  their  heirs, &II  !>» 
copyhold  messuages  and  hereditamenia  iti  Luw  Laylon,  wiihin  itw 
manor  of  Ruckholts,  in  the  county  of  Essex,  and  which  he  had  suckc- 
dered  to  the  uses  of  his  will,  in  trust  for  his  wife  Mary  Conkea,  and  1"^ 
assigns,  for  her  life,  with  remainder  uponciriain  irusis  for  the  benefit 
of  the  testator's  children;  but  he  directed,  iliut  if  he  should  die  wilhoai 
isaae,  his  trustees,  or  the  survivor  of  them,  should  surrender  the  9i<J 
copyhold  premises  to  the  use  of  such  person  nr  persons,  and  for  «tidi 
estate  and  estates  as  his  said  wife,  by  her  hist  will,  or  any  dm!  ui 
writing  under  her  hand,  duly  executed,  and  iiiiestcd  by  three  or  mon 
credible  witnesses,  should  direct  or  appoint;  and,  in  default  of  suehsp 
pointment,  to  the  use  of  the  testator's  lirother,  liis  heirs  and  assigns. 

The  testator  died  without  issue.  Peter  Garden  died  in  the  li(eiin»>" 
the  testator.  Stephen  Law,  as  surviving  inisme,  was  admitted  to  lli' 
copyhold  premises. 

Mary  Cookes,  the  widow,  afterwards  iniennarried  with  Tliamas 
Welchman  Wynne. 

By  BD  indenture  of  the  16th  of  November  1774,  made  between  T.^' 
Wynne  and  Mary  his  wife,  of  llie  first  part,  the  said  Stephen  Lai»,Di 
tlie  second  part,  and  Philip  Burlon.of  the  third  part,  and  auesietl  b'' 
three  witnesses,  recidng,  that  the  said  Philip  Burton  had  agi^ed  lo  len^ 
T,  W.  Wynne,  and  bis  wife,  16001.  upon  a  niungage  or  conditional  sur- 
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r  of  the  copyhold  premises,  it  was  witnessed  that  T.  W.  Wynne, 
klary  his  wife,  in  pursuance  of  the  will,  and  of  the  power  and 
riiy  thereby  given  to  the  said  Mary,  did  appoint  iha  said  copyhold 
ses  unto  and  lor  such  uses,  estaies,  intent!!,  and  purposes,  and  under 
iibject  10  such  provisoes  as  were  thereinafter  mentioned  concern- 
le  same.  And  in  order  thereto,  and  for  that  purpose,  the  Siiid 
.  Wynne,  and  Mary  his  wife,  did  direct  and  appoint,  that  the  said 
w  should,  in  pursuance  of  the  said  will,  according  to  the  custom 
e  said  manor  of  Ruckhohs,  alone,  or  jointly  with  the  said  T. 
Vynue,  and  Mary  his  wife,  surrender  the  same  premises  to  the 
.nd  behoof  of  the  said  P.  Burton,  his  heirs  and  assigns,  in  trust, 
I  first  place,  for  securing  unto  the  said  P.  Burton  the  sum  of  1600/. 
ilteresi;  and  subject  thereto,  to  the  use  of  the  said  T.  W.  Wynne, 
Mary  his  wife,  during  their  joint  lives,  and  the  life  of  the  sur- 
'  of  Iheui;  and  after  the  decease  of  the  survivor,  in  case  there 
Id  be  any  daughter  or  daughters,  younger  son  or  younger  sons  of 
aid  marriage,  in  trust  lo  sell  the  said  copyhold  premises,  and  pay 
divide  the  purchase-money,  after  deducting  expenses,  unto  or 
ngst  such  daughter  or  daughters,  younger  sou  or  younger  sons,  if 
!  than  one  of  them,  in  such  shares  or  proportions  as  the  said  T.  W. 
loe,  and  Mary  his  wife,  or  the  survivor  of  them,  should  by  deed  or 
appoint;  and  in  default  of  any  such  appointment,  lo  divide  the  same 
Agst  such  children  equally,  if  more  than  one;  and  if  but  one  such 
,  then  10  pay  the  sum  to  such  one  child;  and  if  there  should  not  be 
mch  daughter  or  daughters,  younger  sons  or  yotmger  son  of  the 
marriage,  living  at  the  decease  of  the  survivor  of  the  said  T.  W. 
ine,  and  Mary  his  wife,  then  upon  trust  to  surrender  the  said  copy- 
premises  to  the  use  of  such  person  or  persons,  and  for  such  estate 
estates  as  the  said  Mary,  wife  of  the  said  T.  W.  Wynne,  nolwilh- 
iiog  her  coverture,  or  whether  covert  or  not,  should,  by  her  last  will, 
ly  deed  in  writing,  under  her  hand,  duly  executed,  and  attested  by 
3  or  more  credible  witnesses,  appoint,  and  in  default  of  such  appoinl- 
t,  then  to  the  right  heirs  of  the  said  Mary  Wynne.  The  indenlure 
.  coiilained  a  covenant  by  T,  W.  Wynne,  for  himSelf  and  wife,  to 
ronify  S.  Law  against  any  consequences  of  his  surrendering,  or  join- 
in  surrendering,  the  premises  to  the  use  of  P.  Burton. 
It  the  same  day  S.  Law,  and  T,  W.  Wynne,  and  Mary  his  wife  (she 
g  solely  and  secretly  examined,  and  consenting,)  duly  surrendered 
:opyhold  premises  to  the  use  of  P.  Burton,  to  hold  to  him,  his  heirs 
assigns,  upon  the  same  trusts,  and  to  and  for  the  same  uses,  iulents, 
purposes,  and  subject  to  the  same  powers,  provisions,  conditions, 
Lations,  and  agreements,  as  were  set  forth  in  the  last-menlioned  in- 
;ure;  and  at  a  court  held  on  the  lOlh  of  May  1775,  P.  Burton  v/as 
lilted  accordingly,  to  hold  upon  the  (rusis  in  the  surrender  expressed. 
y  indenture  of  the  4th  of  February  1788,  made  between  T.  W, 
UDo  and  Mary  his  wife,  of  the  first  part,  the  said  P.  Burton  of  the 
nd  pari,  Samuel  Smith  of  the  third  part,  and  Nicholas  Segar  Parry 
he  fourth  part,  and  attested,  by  two  witnesses  only,  reciting  D. 
kes's  will,  and  his  death  without  issue,  and  the  admission  of  S,  Law 
Arriving  trustee  of  the  will,  and  reciting  the  indenlure  of  appoint- 
il  of  the  16th  of  November  1774,  and  the  surrender  of  the  same 
:  and  the  admission  of  P.  Burton,  and  reciting  that  N.  S.  Parry  had 
:hased  the  copyhold  premises  for  ihe  sum  of  ISOO/.,  and  that  the 
24* 
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said  sum  of  1600/.  and  no  more,  then  remained  due  to  the  ^d  P.  Bar- 
ton, it  was  witnessed  that  in  consideration  of  1600/.,  part  of  the  pur- 
chase-money of  1800/.  paid  to  P.  Burton,  and  of  200/.  residue  ihereol. 
paid  to  T.  W.  Wynne  and  Mary  his  wife,  with  the  privily  and  consem 
of  P.  Burton,  upon  the  trusts,  and  for  the  intents  and  purposes  expresei 
and  declared  concernig  the  residue  of  the  money  to  arise  by  the  sa.e  o: 
the  said  copyhold  premises,  by  the  said  indenture  of  the  16ih  of  N>- 
vember  1774,  being  the  same  considerations  as  were  expressed  in  a  sur- 
render, made  the  day  preceding,  by  the  said  P.  Burton  and  T.  W. 
Wynne  and  his  wife,  to  ihe  use  of  N.  S.  Parry  and  his  heirs,  the  sai-i 
T.  W.  Wynne  and  Mary  his  wife,  and  the  said  P.  Burton  (at  the': 
request ),  did  remise,  release,  and  for  ever  quit  claim  unto  the  sa;d 
N.  S.  Parry,  his  heirs,  executors^  adminitrators  and  assigns,  all  sucb 
estate,  right,  title,  interest,  property,  claim,  and  demand  whatsoever,  as 
they,  the  said  T.  W.  Wynne  and  Mary  his  wife,  P.  Burton,  or  any  or 
either  of  them,  then  had  in,  to,  out  of,  or  upon  the  said  copyhold  pre- 
mises. 

On  the  19th  of  February  1788,  a  bond  was  entered  into  by  the  said 
P.  Burton,  with  the  said  N.  S.  Parry,  in  the  penalty  of  1000/.,  which 
recited  that  under  the  deed  of  1774,  the  sale  to  Parry  was  premaiih^e. 
and  which  was  conditioned  for  the  purpose  of  indemnifying  Painr 
against  all  claims  which  might  be  made  by  any  of  the  children  of  T. 
W.  Wynne  and  his  wife,  under  the  deed  of  1774. 

At  a  court  held  on  the  Uth  of  June  1789,  N.  S.  Parry  was  adrairei 
upon  the  surrender  of  P.  Burton  and  T.  W.  Wynne  and  Mary  his  wiw. 

The  plaintiffs,  as  devisees  in  trust  under  the  will  of  N.  S.  Parry,  sok: 
the  estate  to  the  defendant,  who  required  evidence  that  there  were  w 
daughters  or  younger  sons  of  the  marriage  between  T.  W.  Wynne  and 
his  wife.  This  the  plaintiffs  were  unable  to  furnish;  and  the  defendaai 
then  refused  to  complete  his  purchase. 

The  present  bill  was  filed  to  compel  a  specific  performance  of  ths 
contract. 

Mr.  Pemberton  and  Mr,  Girdlestone,  jun.,  for  the  vendors. 

The  settlement  of  1774  being  made  after  marriage  was  purely  volnih 
tary,  and  cannot  prevail  against  a  purchaser  for  valuable  consideraiioo. 
Copyholds  have  been  decided  to  be  within  the  statute  of  EUzabeih: 
Doe  dem.  Tunslill  v.  Bottriell,  5  B.  &  Adol.  131.  The  estate  has  been 
held  in  opposition  to  the  settlement  for  forty-six  years  without  dispuie. 
The  money,  which  was  substituted  for  the  estate,  was  exactly  that  (o 
which  the  parties  would  have  been  entitled. 

Mr.  Preston  and  Mr.  Turner,  for  the  purchaser. 

If  the  vendors  insist  that  the  deed  of  1774  is  void  as  a  voluntary  set- 
tlement, they  are  driven  back  to  the  will;  of  the  power  under  whicli 
there  was  afterwards  no  execution.  The  children  claim  under  a  deed 
executed  by  three  witnesses  in  pursuance  of  the  will:  they  claim,  there- 
fore, under  the  will.  In  a  case  under  the  statute  of  the  27th  of  Eliz, 
this  court  has  no  right  to  give  a  purchaser  more  title  than  he  has  ac- 
quired by  his  purchase  deed.  A  married  woman  is  under  disabiiitf, 
except  with  regard  to  the  execution  of  a  power.  She  cannot  be  bound 
by  any  contract,  not  executed  in  the  specific  mode  in  which  she  is  em- 
powered to  treat.    Then,  the  vendors  claim  under  the  very  deed  they 
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ipt  to  impeach:  ihey  derive  their  title  under  the  persons  who  were 
ictively  mortgagee  and  tenant  for  life  under  that  deed.  A.  feme 
•i  is  not  within  tiie  27tti  Eliz.  when  she  has  the  fee,  nor  when  she 
Dnly  a  power.  This  is  the  wife's  estate.  There  is  no  autiiority 
a  court  of  equity  will  rescind  a  transaction  entered  into  by  a  feme 
't  with  the  concurrence  of  her  hnsband.  A  surviving  wile  cannot 
ilieved  aguinst  a  tveitlement  made  during  coverture.  Then,  as  to 
ime  tliat  has  elapsed.  No  time  ran  until  the  death  of  the  survivor 
le  husband  and  wife.  Children  are  not  the  onl}r  objects  who  could 
n.  The  wife  retained  a  power  of  appointing  to  the  estate  by  any 
ument  attested  by  three  witnesses,  and  she  may  have  made  an  ap- 
iment  after  the  execution  of  the  settlement.  The  vendors  take 
r  title  wholly  under  llie  hmitations  which  are  supposed  to  be  volun- 
.  A  trustee  cannot  set  Up  a  title  adverse  10  the  trusts  of  the  settte- 
it  under  which  \\c  is  a  trustee.  The  court  has  uniformly  refused  to 
ipel  a  purchaser  to  take  a  title  depending  upon  the  desiriiction  of  a 
iiutary  seitieineiH,  which  may  be  made  good  not  only  by  the  smallest 
sideraiion,  but  even  by  subsequent  consideration.  The  bond  of 
iS  proves  that  there  was  then  soma  doubt  about  the  title;  the  limita- 
is  may  not  have  bieii  spent.  The  effect  of  the  statute  is,  that  the 
(J  by  whir:h  a  voluntary  settlement  is  made,  is  absolutely  void  as 
inst  subsequent  purchaters. 

At.  Pemberton,  in  reply. 

r  the  settlement  in  this  case  Is  not  lo  be  considered  vtriuntary,  then 
post-nuptial  settlement  can  be  considered  voluntary.  It  is  not  to  be 
sumcd  that  a  vohujtary  settlement  has  been  made  good  by  matter 
post  facto.  It  has  never  been  decided  that  the  court  wilt  not  enforce 
pecific  performance  because  the  title  depends  upon  the  destruction  of 
oluntary  seitlemenl.  If  it  were  necessary  for  the  vendors  to  claim 
ler  the  will,  the  court  would,  in  favour  of  a  purchaser,  supply  the 
"ect  in  the  execution  of  the  power  by  the  deed  of  1788,  against  the 
fe,  for  she  was,  as  lo  the  power,  a.  feme  sole.  The  deed  of  1774  must, 
fivour  of  a  purchaser,  be  read,  as  if  the  limitations  for  the  benefit 
the  children  had  hcea  omitted;  those  which  will  then  remain  are 
ase  in  favour  of  the  mortgagee  and  the  settlor  only.  It  will  not  be 
id  that  the  limitation  lo  Mrs.  Wynne  in  fee  is  void.  If  the  limitations 
favour  of  the  children  ue  to  be  struck  out  for  one  purpose,  they  must 
for  all. 

■/an.  13,  1836. — The  Masteb  ot  thb  Bolu  (aftet  statlQg  the  deeds 
d  surrenders;) 

The  purchaser  objects  that  Ihe  rights  of  the  children  of  Mr.  and  Mrs. 
ytine,  if  there  were  any,  are  not  bound  by  these  deeds  and  surren- 
rE;  first,  because  ilio  deed  of  1788,  being  attested  by  two  witnesses 
ly,  is  not  a  good  execution  of  the  power  under  the  will  of  1755;  ae- 
ndly,  because  the  settlement  of  1774  being  of  the  wife's  estate,  made 
iring  coverture,  is  not  voluDiary;  thirdly,  because  a  married  woman  is 
>l  ''Viihin  the  siaiuie  of  Elizabeth;  and,  fourthly  because  Burton  was 
■mslee  as  well  as  a  raortgagee;^and  as  the  purchaser  took  from  him 
ill)  notice  of  the  dee<ls,  he  took  subject  to  all  the  prior  trusts. 
It  was  answered,  ih;it  if  the  deed  of  1788  were  to  be  considered  as 
1  execution  of  the  powers  in  the  will  of  1755,  the  covenaQt  in  favour 
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of  a  purchaser  would  supply  the  defect  of  the  witnesses,  but  tliat,  in 
fact,  the  deed  of  1774  had  exhausted  all  the  powers  reserved  in  the  will: 
atid  the  deed  of  1774  being,  so  far  as  the  estates  of  the  children  were 
concerned,  purely  voluntary,  was  capable  of  being  destroyed  to  the  ex- 
tent of  such  interests  by  a  sale  to  a  purchaser  under  the  statute  of  Eliza- 
beth; and  that  the  deed  of  1788,  and  the  surrender  made  to  effect ujte 
it,  had  defeated  the  voluntary  settlement;  and  acting  upon  {he  estates  of 
the  settlors,  unaffected  by  the  estates  of  the  children  so  voluntarily  sel- 
tled,  gave  a  good  title  to  the  purchaser. 

No  case  was  cited  in  support  of  the  positions  maintained  by  the  par- 
chaser;  but  I  have  considered  the  several  points  made,  and  have  referred 
to  the  authorities  bearing  upon  them,  and  I  am  of  opinion,  first,  that  the 
circumstance  of  the  deed  of  1788  being  attested  by  only  two  witness^ 
is  immaterial,  so  far  as  regards  the  power  under  the  will,  as  the  title  does 
not  depend  upon  that  deed  operating  as  an  execution  of  the  powers  re- 
served by  the  will,  all  those  powers  having  been  exhausted,  and  nev 
estates  created,  by  the  deed  of  1774. 

Upon  the  second  and  third  objections  I  am  of  opinion,  that  the  pro- 
perty in  question  being  the  property  of  a  married  woman,  and  the  ^i- 
tlement  being  made  during  her  coverture,  does  not  prevent  the  siatuie 
27  Eliz.,  from  operating  upon  it.  Goodright  dem.  Humphreys  v.  Mos^ 
2  Blackst.  1019,  is  decisive  as  to  this;  and  no  objection  is  made  to  the 
surrender  as  not  being  sufficient  to  pass  such  interest  as  the  wife  couid 
by  these  means  part  with.  That  copyholds  are  within  the  statute,  is  now 
fully  established  by  the  late  case  of  Doe  dem.  Tunstill  v.  Bottriell,  5  B. 
&  Adol.  131. 

As  to  the  last  objection,  that  as  Burton  was  a  trustee  for  the  objects 
of  the  voluntary  settlement,  therefore,  the  purchaser  who  took  from  him. 
with  notice  of  the  trust,  is  a  trustee  for  the  same  purposes;  if  it  were  to 
prevail,  it  would  prevent  the  operation  of  the  statute  in  all  cases  in 
which  there  was  a  trust.  The  answer  to  the  objection  is,  that  the  statute 
destroys  the  estate  as  against  the  purchaser;  and  he  cannot,  therefore, 
be  affected  with  the  trusts  of  the  estate  so  destroyed.  I  am,  therefore, 
of  opinion  against  the  purchaser  upon  all  the  points  made. 


Alsop  V.  Lord  Oxford. 

1  Mylne  ^  Craig,  26. 

THE  costs  of  taxing  the  bills  of  costs  of  a  solicitor  who  has  become 
bankrupt,  do  not  fall  upon  his  assignees,  on  the  ground  that  more  than  a 
sixth  part  is  deducted  on  taxation,  although  the  assignees  may  have  at- 
tended the  taxation  by  their  solicitor. 

Rolls.— December  22,  24,  1835. 
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In  re  Shorrocks. — Ex  parte  Wallis. 

\  Mylnc  4r  Craig^  31. 

THE  Vice-Chancellor  has  no  authority  to  make  an  order  of  reference 
"sAtx  the  1  W.  4,  a  60,  with  respect  to  a  lunatic  trustee. 
Before  Lords  Commissioners  Pepys  and  Bosanquet^  Dec.  2,  1835. 


In  the  Matter  of  Cooper. 

1  Mylne  ^  Craig,  33. 

Tbe  coon  vfll  not,  except  in  a  very  special  case  supported  by  affidarits,  make  a  ge- 
mi  order  aothorizing  the  committee  of  a  lanatic's  estate  to  act  under  the  opinion 
ud  adviee  of  the  Master  in  the  management  of  the  estate. 

^liere  tbe  title-deeds  of  a  lunations  estate  hare  been  deposited  in  the  Master's  office, 
ie  court  will  not  direct  them  to  be  delivered  out  to  the  committee  unless  circum- 
ttBces  are  stated  on  affidavit,  showing  that  the  due  administration  of  the  estate  re- 
fsn  that  they  should  be  placed  in  the  custody  of  the  committee. 

^  Lords  Commissioners  Pepys  and  Bosanquet,  Jan.  5, 1836. 

THIS  was  the  petition  of  the  committee  of  the  lunatic's  estate. 

Tbe  petition,  among  other  things,  stated  that  the  real  property  of  the 
oi&tic  was  of  a  very  complicated  description,  consisting  of  freehold  and 
s3sehold  estates  (on  some  of  which  were  built  a  great  number  of  cot- 
'^),  situate  in  various  counties,  and  in  the  occupation  of  upwards  of 
^ity  tenants,  some  of  whom  claimed  to  be  entitled  as  tenants  in  com- 
^Dio  fee  with  the  lunatic  to  parts  of  such  estates,  and  some  of  whom 
^Tefosed  to  join  with  him  in  keepii>g  the  different  tenements  in  tB' 
^i  insisting  on  their  right  to  occupy  the  premises  at  certain  rents  and 
^certain  terms  which  were  highly  disadvantageous  to  the  lunatic;  that 
^eral  deeds,  documents,  and  leases  relating  to  the  lunatic's  estates,  had, 
^ny  years  ago,  been  deposited  in  the  Master's  office,  in  consequence 
of  there  being  at  the  time  no  committee  of  the  estate;  that  for  want  of 
te  opportonrty  of  frequent  and  easy  reference  thereto,  the  petitioner 
1^  foQud  much  inconvenience  and  trouble  in  managing  and  in  ascier- 
-^ing  the  extent  of  the  estates;  that  from  the  complicated  nature  of 
•^  estates,  and  of  the  lunatic's  affairs  generally,  and  the  dilapidated 
edition  of  certain  parts  of  the  property,  and  the  changes  which  were 
^tioQally  taking  place  in  the  numerous  tenants,  cases  were  constantly 
■riiiig  in  which  the  petitioner  felt  great  difficulty  in  acting  on  his  own 
'fusibility  for  the  benefit  of  the  lunatic. 

Jhe  petition,  among  other  things  prayed,  that  in  all  minor  matters 
relating  to  the  letting  and  management  of  the  lunatic's  estate,  and  where- 
^  the  Master  might  not  think  it  necessary  to  have  the  specific  directions 
of  (he  court,  the  petitioner  might  be  at  liberty,  under  a  general  order,  to 
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submit  from  time  lo  time  such  mailers  to  the  Master's  coTLrideratim 
his  opinion  and  ndvice  thcrsnpon,  and  thai  ihe  Masier  miglit  be  ai  h< 
to  allow  and  direct  what  should  be  done  in  the  mailers  so  subtnitl 
him,  upon  which  he  should  not  think  it  necessary  that  such  sp 
direciions  should  be  obtained;  and  that  the  petitioner  might  be  at  U 
to  act  upon  such  opinion  and  advice  at  once,  without  furiher  order 
the  court;  or,  otherwise,  lo  obtain  the  Master's  reports  with  resp 
stich  matters  from  time  to  time,  with  a  view  to  procnring  the  sji 
orders  of  the  court  thereupon;  and  that  the  Master  might  have  lib« 
malce  separate  reports  on  such  matters;  and  also  that  the  deeds  an 
cnmenis  relating:  to  the  title  and  estates  of  the  lunatic  might  be  dch 
out  to  the  petitioner. 

The  statements  in  the  petition  were  not  supported  by  affidavit, 

Mr,  Piggott,  in  support  of  the  application,  submitted  that  the  pe 
nature  and  circumstances  of  the  lunatic's  properly  were  such  as  lo 
rant  the  court  in  making  an  order  of  the  kind  proposed.  Such  no  i 
though  perhaps  unusual,  was  not  without  precedent,  lo  the  Mai 
John  Bray,  13th  April  1812;  In  the  Matter  of  Sir  G.  P.  Turoej 
May  1S27,  Shelford  on  Lunacy,  203;  In  the  Maiter  of  Webb,  7th 
1S30.  The  order  in  the  first  of  these  cases  direcied  the  Master  i 
quire  and  certify  whether  any  and  what  repairs,  alteratioits,  am 
prnvemenis  were  necessary  and  proper  to  be  made  upon  itie  s? 
bouses  and  buildings  on  the  lunatic's  estates  in  the  county  of  Nort 
beriand,  and  what  would  be  the  best  mode  of  doing  the  same,  aiid 
sums  of  money  would  be  proper  lo  be  expended  thereon;  and  to  io 
and  certify  whether  any  and  what  leases  should  be  granted  them 
speclively,  and  upon  what  terms  and  conditions;  and  that  the  M 
should  be  at  liberty  to  make  separate  reports  of  any  of  Uie  n»a 
thereinbefore  directed,  and  to  state  special  circumstances  as  he  si 
think  proper.  The  order  made  in  the  lunacy  of  Webb  was  in  th«  fo 
ing  terms; — that  in  all  minor  matters  whicli  may  occur  in  and  rtib 
the  management  of  the  estates  of  the  said  lunatic,  wherein  iIk  M 
might  not  think  it  necessary  to  have  the  Lord  Chancellor's  speci6c  < 
lions,  ihe  committees  of  the  estates  of  the  lunatic  be  respectively  at  Ii 
to  submit  from  time  to  time  such  matters  to  the  Master  for  his  ai 
and  opinion  thereon,  and  that  the  Master  be  at  liberty  to  allow,  autbi 
and  direct  what  should  be  done  in  all  or  any  of  the  matters  which  A 
be  so  submitted  to  him,  upon  which  he  should  not  think  it  necessi 
have  any  specific  order  or  directions  from  the  Lord  Chauceilon  "rid 
the  said  committees  respectively  be  at  liberty  to  act  upou  the  Ma 
advice  and  opinion  thereon  at  once,  without  furiher  order  from  (he 
Chancellor;  or  to  obtain  the  said  Master's  report  thereon  from  tin 
time  for  the  Lord  Chancellor's  specific  order  and  directions  as  si 
Master  should  seem  most  expedient  and  necessary:  and  it  was  fu 
ordered,  that  the  Master  should  be  at  liberty  to  make  separate  re 
from  time  to  time  of  such  minor  matters  so  to  be  submitted  to  him  i 
might  think  fit. 

Lord  Commissioner  Pepys  said  he  was  not  disposed  to  grant* 
tensive  a  power  to  the  Master  as  was  prayed  by  the  peiiiion,  ahhi 
it  certainly  appeared,  that  in  some  ca-iies  orders  of  a  similnr  kiod 
been  made.  With  respect  to  the  cottages,  however,  such  an  order  n 
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fffhaper,  be  made,  if  a  proper  case,  supported  by  affidavits,  were  brought 
bttare  the  court*  The  title-deeds  could  not  be  delivered  out  of  court, 
except  upon  an  affidavit  stating  circumstances  showing  it  to  be  necessary 
ID  the  proper  administration  of  the  estate,  that  they  should  be  placed  in 
va  custody  of  the  committee.  No  such  case  was  established  at  present, 
lad  therefore  that  part  of  the  prayer  of  the  petition  must  also  be  re- 
toscd. 


Stiffe  t;.  Everitt. 

1  %Me  #•  Craig,  37. 

i  lesiator  gave  his  lesidoary  estate  to  tmstees*  upon  trust  to  invest  the  proceeds,  and 
p>aT  the  profits,  divideDds,  or  interest  thereof  to  the  separate  use  of  his  daughter  for 
life,  exelosiTe  of  any  husband  she  might  marry,  without  power  of  anticipation,  but 
with  a  power  to  appoint  the  capital  of  the  fund,  such  appointment  to  take  effect 
ody  Irom  and  aC^  her  decease.  The  daughter,  who  at  the  date  of  the  will,  and  at 
v»  testator'a  death,  was  a/eme  sole,  afterwards  manied,  and  joined  with  her  husband 
lA  petitioiiing  to  have  the  fund  transferred  to  him  absolutely,  offering,  at  the  same 
ume,  to  execute  any  appointment  which  the  court  might  think  proper  for  that  pur- 
pose; bat  the  court  refused  to  make  any  order. 

M9l!t,  a  basband  and  wife  cannot  effectually  dispose  of  the  life  interest  of  the  wife  in 
I  famd  not  setUed  to  her  separate  use,  beyond  the  duration  of  the  coverture. 

;wasw— Not.  27, 1835;  Jan.  33,  1836. 

SIR  JOHN  EVERITT  gave  and  devised  all  his  real  and  personal 
jrfate,  subject  to  the  charges  therein  mentioned,  to  trustees,  upon  trust 
u;  convert  the  same  into  money,  and  pay  and  apply  the  proceeds  in  three 
'Umi  shares,  one  to  his  son,  and  to  retain  the  two  other  shares  in  trust 
^r  his  two  daughters,  Charlotte  Watts  (then  Charlotte  Everitt),  and 
Eizabeth  E.  Stiffe  (then  Elizabeth  Everitt),  their  heirs,  executors,  and 
jJioiaistrators;  and  the  testator  declared  that  the  trustees  should  stand 
l^tfsessed  of  all  sums  of  money  which  should  under  his  will  be  payable 
Hid  applicable  for  the  benefit  of  his  said  daughters,  for  the  sole  and  sepa- 
rate use  of  his  said  daughters  respectively,  in  equal  shares,  during  their 
ctspective  lives,  free  and  independent  and  exclusive  of  the  debts,  control, 
aad  engagements  of  any  person  or  persons  with  whom  they^  or  either 
:^!'them,  might  thereafter  intermarry;  upon  trust,  nevertheless,  to  lay  out 
MLi  invest  the  same  upon  the  securities  therein  mentioned,  and  to  pay 
uui  apply  the  interest,  dividends,  rents,  and  profits  thereof,  from  time  to 
:;tte,  as  the  same  should  be  received  by  the  trustees,  into  the  proper 
'^odsof  his  said  daughters  respectively  in  equal  shares,  but  without  any 
^owex  of  anticipation  thereof  by  his  said  two  daughters  respectively;  the 
receipts  alone  of  each  of  his  said  two  daughters  trom  time  to  time,  after 
tLe  same  interest  and  dividends,  rents,  issues,  and  profits,  should  have 
become  payable  to  them  respectively,  to  be  good  and  sufficient  discharges 
Qctvithstandiog  their  coverture;  with  a  power  to  each  of  the  daughters 
u  any  time,  whether  sole  or  married,  by  deed,  or  by  last  will  and  testa- 
iDeot  in  writing  attested  as  therein  mentioned,  to  appoint  to  any  person 
she  might  think  fit,  but  to  take  effect  only  from  and  after  her  decease. 
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and  without  prejudice  to  her  life  estate  and  interest  therein,  the  whole 
or  any  part  of  the  moneys  or  property,  constituting  her  third  part  of  ihe 
testator's  residuary  real  and  personal  estate  as  aforesaid. 

The  testator  died  in  January  1823,  and  was  survived  by  his  son  anc 
daughters,  of  whom  Charlotte  afterwards,  in  January  1824,  intermarmi 
with  George  Watts,  without  any  settlement  being  made  on  her  marriarr, 
and  Elizabeth,  in  October  1827, intermarried  with  the  plaintiff  Wiliaii. 
Stiffe. 

A  suit  was  instituted  for  the  purpose  of  administering  the  trusts  of  tht 
will;  and  the  sums  invested  and  appropriated  by  the  trustees  to  ans^r 
the  shares  of  the  two  daughters  having  been  found  by  the  Masters  :i- 
port,  a  petition  was  now  presented  by  Mr.  and  Mrs.  Watts,  alleging  xcti 
the  petitioner  George  Watts  had  become  entitled  in  right  of  his  wiie  u) 
the  beneficial  interest  in  one  third  share  of  the  testator's  residuary  rei. 
and  personal  estate,  or  the  produce  thereof  by  the  said  will  limited  tc 
the  petitioner  Charlotte  Watts  during  her  life;  and  that  nolwithstandia^ 
the  direction  in  the  will  that  the  same  should  be  held  in  trust  for  ht; 
separate  use  without  power  of  anticipation,  the  petitioner,  her  husb?*!i:. 
had  now  full  power  to  dispose  thereof  for  his  own  use.  The  pe:iu?L 
farther  submitted  that  the  petitioner  Charlotte  Watts  was  entitled  to 
make  an  immediate  and  absolute  appointment  of  the  whole  of  her  shire 
of  the  testator's  residuary  property  in  favour  of  her  husband,  and  thai 
upon  such  appointment  being  made,  the  petitioner  George  Watts  bein: 
also  entitled  to  the  present  lite  interest  in  the  same  share  during  the  u/c 
of  his  wife,  he  would  be  immediately  entitled  to  receive  the  principal  id 
his  own  use.  The  petitioner  Charlotte  Watts  offered,  if  necessary,  ic 
execute  a  formal  appointment,  although  she  submitted  that  she  had 
sufficiently  expressed  her  wishes  upon  the  subject  by  joinuig  in  th^ 
petition. 

The  prayer  of  the  petition  was,  that  the  fund  representing  the  one 
third  share  of  Charlotte  Watts,  should  be  transferred  to  the  petitioae: 
her  husband  absolutely. 

A  similar  petition  was  presented  by  Mr.  and  Mrs.  Stiffe,  and  wa5 
heard  at  the  same  time. 

Mr.  Bickersteth  and  Mr.  K.  Parker,  in  support  of  the  petition  of  Mr. 
and  Mrs.  Watts,  submitted  that  upon  the  principle  of  the  recent  decisions 
in  Massey  v.  Parker,  2  Mylne  &  Keen,  174,  (7  Cond.  Cha*  Rep.  3171; 
Newton  v.  Reid,  4  Sim.  141,  (6  Cond.  Cha.  Rep.  72);  Woodmesionr. 
Walker,  2  Russ.  &  Mylne,  197,  (6  Cond.  Cha.  Rep.  457);  and  Brown  r. 
Pocock,  2  l{uss.  &  Mylne,  210,  (6  Cond.  Cha.  Rep.  464,)  the  clause 
which  purported  to  give  the  daughter  a  life  estate  to  her  separate  use 
independent  of  any  husband,  and  also  the  proviso  against  anticipation, 
were  altogether  inoperative  and  void,  inasmuch  as,  at  the  time  of  the 
testator's  death,  when  the  will  must  be  considered  as  taking  effect,  Mrs. 
Watts  was  a  single  woman.  The  present,  therefore,  was  no  more  than 
the  common  case  of  a  husband  applying  to  the  court  to  permit  him  to 
reduce  into  possession  his  wife's  chose  in  ac/ion,  and  the  wife  joining  in 
the  application,  and  consenting  to  waive  any  equity  she  might  iiaveu^ 
a  settlement  out  of  it.  By  the  terms  of  the  will  Mrs.  Watts  took  ihe 
property  for  her  life;  as  she  also  took  an  absolute  power  of  disposition 
over  it  by  deed  or  will,  subject  to  her  own  previous  life  estate,  her  iife 
estate,  coupled  with  the  power,  gave  her,  in  effect,  the  whole  interest  in 
the  property,  which  the  husband  with  her  concurrence  might  at  any 
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time  reduce  into  possession;  Lynn  v.  Ashton,  1  Russ.  &  Mylne,  188,  (4 
CoQd.  Cba.  Rep.  382.) 

Mr.  Girdlestone,  jun.,  in  support  of  the  second  petition,  cited  Anderson 
i\  Dawson,  15  Ves.  532. 

Mr.  Elderton  and  Mr.  Stalman,  for  the  trustees,  referred  to  Barton  v. 
Briscoe,  Jac.  603,  (4  Cond.  Cha.  Rep.  283);  Parkes  v.  White,  11  Ves. 
209;  Jackson  v,  Hobhouse,  2  Mer.  483,  and  to  the  remarks  made  upon 
Newton  V,  Reid  in  Benson  v.  Benson,  6  Sim.  126,  (9  Cond.  Cha.  Rep. 
201),  (a  case  which  had  been  very  recently  affirmed  by  the  Lords  Com- 
missioners), and  in  Knight  v.  Knight,  6  Sim.  121,  (9  Cond.  Cha.  Rep. 
199.) 

Mr.  Girdlestone,  sen.,  for  other  parties. 

The  Master  of  the  Roll^  said  that  the  doubt  he  felt  was  one  which 
the  authorities  cited  left  quite  untouched,  namely,  how  far,  where  an 
annuity  or  life  interest  in  a  fund  was  given  to  a  married  woman  and  not 
settled  to  her  separate  use,  the  husband  with  her  concurrence  was  capa- 
ble of  effectually  disposing  of  her  entire  life  estate,  seeing  that  she  might 
outlive  her  4iusband,  and  then,  as  to  such  part  of  it  as  would  be  enjoyed 
by  her  after  the  coverture  determined,  her  interest  would  be  reversionary 
only.  He  should  be  glad  to  be  furnished  with  any  cases  which  would 
relieve  him  from  this  difficulty;  but  unless  some  authority  for  it  was  pro- 
duced, he  must  decline  to  make  the  order. 

The  Lord  Chancellor*  [after  stating  the  substance  of  the  petition]. 
When  this  petition  came  on  to  be  heard,  it  was  assumed  that  the  only 
question  was  the  authority  of  some  late  decisions  with  respect  to  pro- 
perty left  to  the  separate  use  of  a  woman  not  married  at  the  time;  but  I 
suggested  another  difficulty,  namely,  with  respect  to  the  power  of  the 
husband  to  dispose  of  his  wife's  life  interest  when  not  settled  to  her  sepa- 
rate use;  and  the  petition  stood  over  for  the  purpose  of  enabling  the 
petitioners'  counsel  to  produce  cases  in  favour  of  such  right.  I  have 
since  been  informed  that  no  such  cases  are  to  be  found.  It  is,  I  believe, 
certain  that  there  are  none;  and  the  question  is,  whether  consistently 
with  the  doctrine  established  in  Purdew  t;.  Jackson,  1  Russ.  1,  and 
Honner  v.  Morton,  5  Russ.  65,  (3  Cond.  Cha.  Rep.  298,)  any  such  power 
can  exist.  This  very  point  is  just  alluded  to  in  a  note  to  Purdew  v,  Jack- 
son, 1  Russ.  71,  n.,t  but  there  is  no  decision  upon  it.  I  do  not  see  how, 
consistently  with  the  cases  of  Purdew  v.  Jackson  and  Honner  v.  Morton, 
the  husband  can  make  a  title  to  such  of  the  dividends  of  the  fund  as  may 
accrue  after  his  own  death  and  during  the  life  of  his  wife  surviving  him. 

In  the  absence,  therefore,  of  any  authority,  and  without  any  argument 
in  support  of  the  claim,  I  cannot  make  the  order  prayed.  If  the  case 
should  come  formally  before  me  to  be  argued,  I  shall  give  it  every  at- 
tention; but  as  the  matter  now  stands  the  order  must  be  refused. 

^  Hir  lordship  heard  this  case  at  the  Rolls,  but  did  not  deliver  jadgment  on  it 
until  after  he  became  Lord  Chancellor. 

f  See  also  Com.  Dig.  Baron  and  Feme^  K.  **  If  the  wife  has  an  annuity  for  life  a 
release  by  the  husband  does  not  bind  his  wife  if  she  surviTes.    R.  Mo*  dS2.*' 

Vol.  XIII.— 23 
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Upon  a  bill  against  execators  to  have  a  testator^s  estate  administered  according  to  '^? 
trusts  of  the  will,  and  impeaching  certain  accounts  alleged  to  have  been  frandckr'.  f 
settled  between  the  defendants  and  a  deceased  co-executor,  it  appeared  at  the  hes:- 
ing  that  the  personal  representative  of  the  deceased  executor  was  not  a  defecdis*. 
and  the  decree  then  made,  therefore,  restricted  the  account  to  the  receipts  of  uj^ 
defendants,  the  surviving  executors,  and  directed  that  the  account  settled  with  Uir 
deceased  executor  should  not  be  disturbed.  The  same  plaintiff's  afterwards  fiiei  i 
bill  purporting  to  be  a  supplemental  bill,  bringing  before  the  court  the  pers^ 
representative  of  the  deceased  executor,  and  also  the  assignees  of  one  of  the  su- 

'  viving  executors,  who  had  become  a  bankrupt,  and  praying  that  the  acconcis  3^ 

inquiries  directed  by  the  former  decree  might  be  prosecuted,  and  thai  an  accosji: 

'  might  also  be  taken  of  the  receipts  of  the  deceased  executor:  Held,  on  the  demurru 

of  the  assignees  of  the  bankrupt  executor,  that  the  suit  for  the  last-mentioDed  pu*^ 
pose,  not  being  supplemental,  was  irregular. 
Rolls.— Nov.  4,  1835. 


THIS  purported  to  be  a  supplemental  suit  instituted  for  the  purpose 
of  prosecuting  a  former  suit,  and  the  decree  made  therein. 

The  original  bill  was  filed  against  Todd  and  Halliley,  the  surTi?in: 
executors  and  trustees  under  a  will,  against  a  person  who  was  supposai 
to  be  the  legal  personal  representative  of  Tinker,  a  deceased  trustee  and 
executor,  and  against  other  parties  interested  in  the  administration  0: 
the  testator's  estate.  It  alleged  that  during  his  Ufetime  Tinker  had 
been  the  principal  and  acting  trustee  and  executor,  and  that  some  time 
after  his  death  the  defendants,  his  co-executors  and  co-trustees,  haJ 
come  to  a  settlement  with  his  personal  representative  on  the  footiog  of 
there  being  a  balance  of  698/.  due  to  him  from  their  testator's  estate. 
although  in  point  of  fact  the  balance  was  the  other  way;  and  it  prayed, 
among  other  things,  that  the  will  might  be  established,  and  the  trusts 
thereof  carried  into  effect;  that  an  account  might  be  taken  of  the  testa- 
tor's personal  estate,  and  also  of  the  rents  and  profits  of  his  real  estate, 
received  by  the  defendants  Todd  and  Halliley,  and  by  Tinker  respec- 
tively, and  of  the  application  thereof;  and  that  in  such  account  the  de- 
fendants Todd  and  Halliley  might  be  charged  with  the  69S/.  so  allegaJ 
to  have  been  improperly  paid  by  them  to  Tinker,  as  also  with  what  was 
due  from  him  to  the  testator's  estate  at  the  time  of  his  death. 

When  the  original  suit  came  to  a  hearing  it  was  found  that  the  per- 
sonal representative  of  Tinker  was  not  before  the  court;  and  a  decree  was 
therefore  made  by  which  it  was  declared  that  a  sum  of  5850/.  by  the 
will  directed  to  be  raised  was  not  to  be  raised  by  sale  or  mortgage  ot 
the  testator's  real  estate,  but  by  an  accumulation  of  the  annual  rents  and 
profits  thereof;  and  the  Master  was  directed  to  inquire  and  state  when 
first  the  said  sum  might  have  been  raised  by  such  accumulation  of  the 
rents  and  profits  which  had  been  received  by  Tinker  deceased  and  bf 
the  defendants  Todd  and  Halliley,  or  which  without  the  wilful  default 
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jf  the  defendants  since  tbey  had  undertaken  the  execntion  of  the  trusts 
z;,ht  have  been  received;  and  in  making  such  inquiry  the  Master  was 
»t  to  disturb  the  accounts  of  Tinker  the  deceased  trustee,  and  the  de* 
ebdants  were  to  have  credit  for  the  sum  of  698/.  paid  by  them  to  the 
lersoDat  representative  of  Tinker.  After  this  decree  had  been  prose* 
nted  for  some  time  in  the  Master's  office,  the  defendant  Halliley,  in 
be  month  of  October  1834,  became  a  bankrupt,  and  assignees  were  duly 
ippoiDled  of  his  estate  and  effects. 

Tbe  present  bill,  whkh  was  filed  by  the  plaintiffs  in  the  original  suit, 
i&er  setting  forth  the  before-mentioned  facts,  stated  that  no  personal 
^presentative  of  Tinker  had  been  before  the  court  at  the  hearing,  or  in 
m  other  stage  of  the  original  cause;  but  that  administration  de  bonis 
m  had  lately  been  taken  out  to  him  by  the  defendant  Hardy.  It  then 
veot  00  to  pray  that  this  might  be  deemed  to  be  supplemental  to  the 
^gioal  suit,  and  that  the  plaintiffs  might  be  declared  entitled  to  the 
ise  relief  against  the  defendants,  the  assignees  of  Halliley,  as  they 
ttght  have  had  against  Halliley  himself;  that  the  accounts  sought  by 
he  original  bill,  and  the  inquiries  directed  by  the  decree  thereupon 
oifht  be  prosecuted  in  like  manner  as  between  the  parties  to  the  origi- 
ui  suit;  that  an  accoant  might  also  be  taken  of  the  personal  estate,  as 
•tu  as  of  the  rents  and  profits  of  the  real  estate  of  the  testator  come  to 
£e  hands  of  Tinker,  and  of  the  application  thereof,  and  that  the  plain- 
^is  might  be  at  liberty  to  use  such  accounts  in  the  prosecution  of  the 
Bquiry  directed  by  the  original  decree. 

The  defimdants,  the  assignees  of  Halliley,  put  in  a  demurrer  to  so 
aacfa  of  this  bill  as  sought  an  account  of  the  receipts  of  Tinker,  the  de- 
cased  tmstee  and  executor,  and  to  all  the  discovery  which  had  reference 
S0SKhrelie£ 

Mr.  Bickersteth  and  Mr.  Garratt,  in  support  of  the  demurrer,  sub- 
mitted that  the  matter  to  which  the  demurrer  applied  was  not  really 
■pptementaL  The  relief  prayed  with  respect  to  the  account  of  Tin- 
ker's receipts,  indeed,  so  far  from  being  supplemental  to  the  relief  given 
^  the  original  decree,  was  directly  contrary  and  opposed  to  it;  and  the 
^Krodnetkm  of  such  matter  was  neither  more  nor  less  than  an  attempt 
^rertlf  to  vary  the  decree  which  had  been  made  upon  the  understand- 
Bg  of  ail  parties  that  the  settled  account  between  Tinker's  estate  and 
lae  surviving  tmstees  was  not  to  be  disturbed,  and  upon  a  distinct  wai* 
'tf  on  the  part  of  the  plaintiffs  of  all  right  to  charge  the  defendants  in 
respect  of  any  sums  which  might  be  due  from  Tinker  to  the  testator's 
tiate. 

Mr.  Pemberton,  for  the  bill 

^  objection  is  that  Tinker's  representative  is  now  brought  before 
^  court;  bat  it  does  not  come  from  the  party  who  is  alleged  to  be  im- 
[^operly  made  a  defendant,  nor  does  the  demurrer  extend  to  that  part  of 
^  bill  which  brings  him  as  a  defendant  before  the  court.  If  Tinker's 
'^Ksentative  does  not  object,  what  right  have  the  other  defendants  to 
cc-ioplain?  If  one  defendant  can  demur  on  the  ground  that  another 
7^  has  bem  improperly  made  a  co-defendant,  the  demurrer  ought  to 
§^  to  the  whole  biU.  The  proper  coiKse  would  have  been  either  to  de- 
3mr  for  mcdtifitriousness,  or  to  refer  the  bill  for  impertinence.  Suppose 
JUS  denumer  alk>wed,in  what  a  situation  would  the  cause  stand?  There 
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would  then  be  before  the  court  a  party  whom  the  supplemental  bill  had 
made  a  defendant;  but  all  that  part  of  the  bill  which  related  to  him,  or 
sought  relief  against  him,  would  be  struck  out. 

The  absence  of  that  defendant,  whom  it  is  now  sought  to  bring  before 
the  court  by  supplemental  bill,  must  have  been  the  ground  upon  which 
the  decree  was  made  in  its  restricted  form.  The  defendants,  at  the  hear- 
ing, might  either  insist  that  the  suit  was  defective  for  want  of  parties,  oi 
submit  to  such  decree  as  could  be  made  in  the  absence  of  Tinker's  re- 
presentative: they  chose  the  latter  alternative.  In  the  then  state  of  ilie 
cause,  it  was  impossible  that  any  decree  should  be  made  for  an  accouM 
as  between  Tinker's  estate  and  his  co-trustees.  But  that  did  not  neces- 
sarily preclude  the  plaintiffs  from  bringing  his  representative  before  the 
court  by  a  supplemental  suit,  and  in  that  suit  prosecuting  the  restoi 
the  accounts  sought  by  the  original  bill.  How  could  the  court  make  a 
binding  decree  as  between  the  plaintiffs  and  the  defendants,  the  surviv- 
ing  trustees,  or  say  to  the  former.  You  shall  not,  in  this  suit,  disturb  tht 
accounts  as  settled  between  Tinker's  estate  and  his  co-trustees?  All  that 
the  court  could  do,  and  all  that  it  intended  to  do,  was  to  postpone  the  in- 
quiry into  the  state  of  those  accounts  till  the  representative  of  Tinker 
should  be  made  a  party.  Even  assuming  that  the  restriction  imposeii 
by  the  terms  of  the  decree  is  binding  and  imperative.  Tinker's  estate  can- 
not thereby  be  relieved  from  its  liability  to  the  testator's  estate,  whatever 
may  be  the  case  with  the  other  trustees. 

The  Master  op  the  Rolls. — If  the  plaintiffs  really  meant  to  make 
any  case  against  Tinker's  estate,  they  allowed  a  considerable  length  oi 
time  to  elapse  before  the  original  bill  was  brought  to  a  hearing.  If  no^, 
they  were  not  imder  the  necessity  of  making  his  deceased  representatiTc 
a  defendant,  because  they  already  had  before  the  court  the  parties  who 
represented  the  testator's  estate.  Having,  however,  made  a  party  de- 
fendant whom  they  alleged  to  be  the  representative  of  Tinker,  and  who 
turned  out  not  to  fill  that  character,  the  course  which  the  plaintiffs  took 
at  the  hearing  was  to  abandon  the  remedy  against  his  estate;  and  ihej 
might  have  so  framed  their  bill  originally.  The  court  then  made  the  only 
decree  which,  under  the  circumstances,  it  could  make, — a  decree  giving 
effect  to  the  settlement  between  those  representing  the  testator's  estate 
and  the  estate  of  the  deceased  trustee,  directing  an  inquiry  as  to  tiietime 
at  which  the  sum  might  have  been  raised,  but  not  disturbing  the  settled 
accounts  between  Tinker's  estate  and  the  surviving  trustees,  who  were  to 
have  credit  for  the  sum  they  had  paid  to  Tinker's  representative,  and 
reserving  to  the  court  the  subsequent  consideration  of  what  was  ulti- 
mately to  be  done  upon  the  result  of  inquiry.  As  Tinker  was  no  partf 
to  this  suit,  if  a  claim  were  hereafter  to  be  made  against  his  represen- 
tatives, they  could  not  plead  this  decree,  although,  as  far  as  the  other 
defendants  are  concerned,  it  would  be  conclusive  as  to  any  account  set- 
tled between  them  and  the  estate  of  Tinker. 

The  course  now  taken  by  these  plaintiffs  has  not  been  to  file  a  sepa- 
rate bill  against  Tinker's  representatives,  in  which  case  there  might  have 
been  a  difficulty  either  in  proceeding  against  the  other  parties,  or  io 
leaving  them  out.  But  this  bill,  though  supplemental  as  to  the  re^t  of 
the  defendants,  as  far  as  regards  Tinker's  representative  is  an  original 
bill.  How,  indeed,  can  it  be  properly  supplemental?  To  be  entitled  to 
that  character  it  must  be  in  aid  of  that  which  the  court  has  already  done* 
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There  is  nochitig  sapplemental  in  it^  nature:  it  makes,  as  against  the 
cftate  of  Tinker,  an  entirely  new  case.  Whether,  if  a  new  bill  were 
&ed,  these  parties  could  protect  themselves  against  being  made  defend- 
ass  in  it,  it  is  not  material  to  consider.  The  plaintiffs  say  their  object 
D  \o  have  these  additional  accounts  taken  in  aid  of  the  inquiry  directed 
U  tbe  decree;  but  by  the  decree  the  court  has  already  said  that  into 
those  accounts  the  inquiry  shall  not  extend.  How,  then,  can  the  plain- 
ufi  have  a  right  to  insist  upon  prosecuting  that  inquiry  for  the  purpose 
cf  having  accounts  taken,  which  the  original  decree  has  declared  shall 
Qot  be  taken? 

So  &r,  therefore,  as  this  bill  seeks  an  account  of  the  receipts  of  Tinker, 
the  dee^ised  trustee,  it  is  quite  irregular,  and  the  demurrer  must  be 
iiioved. 


Angell  V,  Wescombe« 

1  Afyhe  #*  Craig,  48. 

Under  the  nineteenth  order  of  I8d8  (as  amended  in  1831),  if  there  be 
30  seal  between  the  long  vacation  and  the  first  day  of  Michaelmas  term, 
^eompotatioii  of  the  fortnight  allowed  for  obtaining  the  Master's  re- 
ponopon  exceptions  to  an  answer  for  insufficiency,  is  not  to  begin  until 
'^  list  day  of  that  terra,  although  the  Vice-Chancellor  may  have  been 
inaig  daring  the  interval,  and  may  have  then  made  the  order  of  refer- 
ees. When  the  fortnight  would  expire  on  a  Sunday,  the  lime  is  ex- 
izoded  thionghout  the  Monday  following. 

fiolls.— Dec.  d,  17, 1835. 


Ryland  v.  Smith, 

1  3fylne  ^  Craig,  53. 

A  22med  woman  l>eing  entitled  under  a  will  to  stock  and  to  cash,  forming  part  of  a 
residue,  her  husband  wrote  to  one  of  the  executors,  requesting  that  the  stock  should 
be  traaderred  into  the  names  of  certain  trustees  lor  the  wife's  separate  use,  and 
•4a  the  cash  should  be  paid  to  himselfi  These  requests  were  complied  with.  The 
tesband  employed  part  of  the  cash  in  increasing  the  amount  of  the  stock.  He 
i^^Tvards  became  bankrupt  and  died:  Held,  that  the  stock  transferred  by  the 
exaevtoTB  was  not  reduced  into  possession  by  the  husband,  and  therefore  belonged 
**c  the  wife  by  sunriyorship;  but  that  the  assignees  under  the  bankruptcy  were 
»dtled  to  the  increase  made  by  the  husband. 

t^lii,  Hot.  ^0, 11, 1835;  Jan.  12, 183C. 

THE  fiicts  of  this  ease  are  fully  stated  in  the  judgment 

The  Mjlsttxe  or  ths  Rolls.— The  plaintiff  in  this  case  is  the  widow 
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of  Richard  Ryland,  who  became  bankrupt  in  December  1S25,  and  di-i 
in  December  1832;  and  the  question  is,  whether  the  plaintiff  is  eniiiei 
to  the  several  sums  of  700/.  new  4  per  cents.,  363/.  6*.  Sd.  3  per  cer.ti. 
and  21/.  2s.  long  annuities,  standing  in  the  name  of  the  defenciar/->. 
Smith,  Druce,  and  Saunders,  or  whether  all  or  any  part  of  those  sums 
belong  to  the  defendants  Hankey  and  Bickley,  the  assignees  of  h-cr 
husband. 

Mrs.  Cowper  died  in  the  year  1824,  having  by  her  will  given  or= 
third  of  the  residue  of  her  estate  to  the  plaintiff,  by  the  descriptian  or 
her  niece  Harriet  Ryland.  James  Croft  and  Thomas  Hill  Mortimer  were 
her  executors. 

In  the  month  of  April  1825,  the  executors,  having  administered  thf 
estate,  apportioned  to  the  plaintiff  as  her  share  of  the  residue,  the  7r»'-. 
4  per  cents.,  and  363/.  6s.  Sd,  3  per  cents.,  and  5/.  6^.  Sd.  long  aEniir 
ties,  and  the  sum  of  417/.  5^.  llfl?.  cash.  This  result  having  been  cca:- 
municated  to  Mr.  Ryland,  the  husband  of  the  plaintiff,  he  wrote  2i:i 
sent  the  following  letter  to  Mr.  Mortimer: — 

"  Dear  Sir, — I  am  very  much  obliged  to  you  for  the  lengthened  detar 
of  Mrs.  Cowper's  will,  which  it  was  far  from  my  intention  to  have  gireL 
you  the  trouble  of. 

"  As  to  the  amount  of  Mrs.  Cowper's  bequest  to  Mrs.  Ryland,  it  his 
been  my  declared  wish  from  the  beginning,  that  it  should  be  invested  a 
the  public  funds  in  the  names  of  trustees  for  her  sole  benefit,  independ- 
ent of  her  coverture  as  my  wife,  I  engaged  the  three  gentlemen  nam.d 
at  foot  as  those  trustees. 

"  I  request  the  favour  of  you  and  Mr,  Croft,  therefore,  to  transfer  her 
share  of  the  stock  at  the  bank  into  these  names;  or,  if  you  are  averse  \o 
that,  transfer  it  into  my  name  alone,  who  alone,  I  conceive,  am  legi'ly 
entitled,  and  am  every  way  competent  to  give  you  a  discharge  tor  it: 
but  I  beg  leave  to  decline  having  it  transferred  into  Mrs.  Ryland's  uaine 
alone  at  the  bank. 

"  As  to  the  amount  of  the  four  East  India  bonds,  when  turned  into 
money,  and  the  cash  remaining  at  Child's,  when  you  are  prepared  to 
divide  that,  it  would  be  agreeable  to  me  that  you  should  invest  Mrs. 
Ryland's  one  third  of  it  in  the  purchase  of  long  annuities  in  the  names 
of  her  trustees,  in  addition  to  the  5/.  Qs.  8d.  per  annum,  or  else  pay  u 
to  me  in  money  that  I  may  do  it  myself,  conceiving,  as  before  mentioued, 
that  I  am  the  person  alone  entitled  and  competent  to  give  you  a  dis- 
charge. 

"  I  am,  &c.  Richard  RrLAyB. 

"  Joseph  Smith,  of  Gray's  Inn,  Esq.,  Barrister  at  Law,  and  a  Bencher 
of  Gray's  Inn. 

"  Charles  Druce,  jun.  Esq.,  of  Billiter  Square,  Attorney  at  Law. 

*^  James  Ebenezer  Saunders,  Esq.,  Lawrence  Pountney  Lane,  Can- 
non Street. 
«  To  T.  H.  Mortimer,  Esq.'' 

The  executors  accordingly,  on  the  27th  of  April  1825,  transferred  ihe 
700/.  4  per  cents.,  363/.  6s.  8d.  3  per  cents.,  and  5/.  6*.  8d.  long  annuities 
into  the  names  of  Smith,  Druce,  and  Saunders,  and  on  the  15th  of  June 
1825,  purchased  with  322/.  3s.  part  of  the  417/.  5s.  lid.  a  further  sum 
of  14/.  135.  4d.  long  annuities,  which  they  caused  to  be  transferred  into 
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the  same  names.    Upon  this  being  communicated  to  Mr,  Ryland^  he 
viote  the  following  letter:— 

"  I6th  JtmCj  1825. 

«  Dear  Sir, — I  learn  at  the  bank  that  the  long  annuity  bought  yester- 
day cost  322/.  3s.f  which,  deducted  from  the  sum  referred  to  in  your 
urour  just  received,  leaves  95/.  2^.  lld.^  from  which  I  shall  be  much 
obliged  to  you  to  deduct  the  legacy  tax,  and  then  to  send  me  your  draft 
on  Child  and  Co.  for  the  balance,  which  will  settle  the  whole. 

'^  I  am  sorry  the  concern  has  so  much  intruded  on  your  other  avoca- 
tions. Perhaps  you  can  excuse  me,  at  very  near  fourscore, — and  my 
ineod  Mr.  Croft  cannot  be  much  less,--for  having  been  so  urgent  ia 
Kttliog  an  account  wherein,  though  small,  a  future  trust  was  to  be  cre- 
ated, that  the  hand  of  mortality  might  have  rendered  difficult,  if  not 
impracticable. 

^<  I  am,  &c., 

«  T.  H.  Mortimer,  Esq."  «  Richakd  Ryland. 

The  sum  of  95L  2s>  lid.  having,  by  the  deduction  of  legacy  duty  and 
some  small  payments,  been  reduced  to  79/.  lOs.  5d.j  the  latter  sum,  as  it 
appears,  was  paid  to  Mr.  Ryland  by  the  executors,  upon  which  he 
wrote  to  one  of  them  the  following  letter: — 

^  20th  June,  IS25. 
^  Dear  Sir^ — I  received  the  amount  of  your  draft  at  Messrs.  Child  & 
fo.'s  this  morning,  and  am  much  obliged  by  the  trouble  you  have  taken 
in  this  business.  I  do  not  at  present  foresee  that  any  further  explana- 
aoa  is  necessary  than  I  have  had  from  Mr.  Croft.  The  amount  invested 
for  Mis.  Ryland  in  the  stock  produces  her  60/.  per  annum,  besides  the 
balance,  which  I  have  just  paid  her,  551.  5s.  5d.  in  money." 

It  would  appear  from  this  letter  that  Mr.  Ryland  invested  24/.  5s.  of 
the  produce  of  the  draft  in  the  purchase  of  1/.  2^.  long  annuities  which 
were  transferred  into  the  names  of  the  same  trustees.  The  fact  of  the 
19L  lOs.  5d.  having  been  paid  to  him  is  clear.  From  that  time  until 
the  filing  of  the  present  bill,  the  plaintiff's  title  to  the  income,  at  least  of 
those  funds,  was  not  questioned,  although  the  husband  became  bank- 
rupt in  December  1825,  and  he  died  in  December  1832;  but  the  ques- 
tion now  is,  to  whom  do  these  sums  belong?  The  plaintiff,  the  widow, 
claims  them. by  survivorship,  as  never  having  been  reduced  into  the 
possession  of  her  husband;  and  such  is  the  case  in  point  of  fact,  except 
as  to  the  24/.  5^.  invested  in  the  purchase  of  the  1/.  2^.  long  annuities, 
inasmuch  as  all  the  other  sums  came  directly  from  the  hands  of  the 
executors  into  the  names  of  the  three  trustees.  But  then  it  is  said  on 
behalf  of  the  assignees  that  the  transfers,  having  been  made  with  the 
assent  and  by  the  direction  of  the  husband,  amount  in  law  to  a  reduc- 
tion into  possession  by  him.  If  this  were  so  generally,  it  would  be 
impossible  for  persons  holding  money  in  trust  for  a  married  woman  to 
make  a  settlement  of  it  upon  her,  with  the  consent  of  her  husband, 
▼itbottt  coming  into  a  court  of  equity  for  that  purpose. 

The  question  of  right  cannot  depend  upon  whether  there  was  a  more 
or  less  ready  assent  by  the  husband,  or  upon  any  speculation  as  to 
wbetbw  the  executors  would  or  would  not  have  paid  the  whole  to 
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him  if  he  had  demanded  it.  This  it  would  be  impossible  to  as:^r- 
tain,  and  it  would  be  too  dangerous  to  make  the  rights  of  partis 
depend  upon  what  they  might  afterwards  say  upon  the  subject.  The 
directing  or  consenting  to  an  investment  consistent  with  the  wife's 
equities  cannot  be  considered  as  an  act  destroying  such  equities  by  being 
a  reduction  into  possession;  but  it  was  argued  to  that  extent,  and  ihii 
the  wife  therefore  had  lost  the  benefit  even  of  a  settlement  out  of  those 
funds;  and  it  was  necessary  to  argue  the  case  to  that  extent,  because  li 
the  acts  do  not  amount  to  a  reduction  into  possession,  the  right  of  sur- 
vivorship accrues,  as  the  assignee  cannot  stand  in  a  better  situation  th^ 
the  husband,  the  bankrupt. 

In  Wall  V,  Tomlinson,  16  Ves.  413,  the  question  arose,  with  this  ad- 
ditional circumstance,  that  the  stock  had  been  transferred  into  the  names 
of  the  husband  and  another  person  upon  the  trusts  agreed  upon.  Sir 
W.  Grant  decided  that  this  was  not  a  reduction  into  possession. 

In  Glaister  v.  Hewer,  8  Ves.  207,  Lord  Eldon  puts  the  case  of  money 
of  the  wife  in  the  hands  of  trustees  invested  by  agreement  bet\Fe€a 
them  and  the  husband,  in  the  joint  names  of  the  husband  and  wife,  and 
expresses  an  opinion  that  that  case  would  not  be  within  the  statute  of 
James.  He  decided  against  the  claim  of  the  wife  in  the  case  before 
him,  because  the  money  had  actually  come  to  the  hands  of  the  husbauil^ 
and  was  afterwards  invested. 

For  these  reasons,  and  upon  these  authorities,  I  am  of  opinion  thai 
I  the  plaintiff  is  absolutely  entitled  to  the  whole  of  the  funds  in  question, 

except  the  sum  of  1/.  2^.  in  the  long  annuities,  the  24/.  5s.  with  which 
that  sum  was  purchased  having  been  paid  to  the  husband  without  a;?r 
condition;  for  the  letter  of  the  16th  of  June  1825  requires  a  draft  for  the 
balance  to  be  sent  to  him,  which  it  appears  was  done.  In  the  first  let- 
ter to  the  executors  an  option  is  given  them  either  to  pay  the  money  to 
the  husband  or  to  trustees,  and  a  promise,  if  the  payment  should  be 
made  to  him,  to  invest  the  money,  but  in  the  letter  of  the  1 6th  of  June 
1825  there  is  no  such  option  or  promise. 

This  small  sum,  therefore,  I  think,  belongs  to  the  bankrupt's  estate. 
It  was  reduced  into  possession,  and  invested,  without  consideration,  in 
the  names  of  the  trustees,  for  the  wife's  benefit.  The  assignees  havicj 
so  far  succeeded,  I  think  that,  as  to  them,  the  decree  must  be  without 
costs.    The  trustees  must  of  course  have  their  costs  out  of  the  fund. 

Mr.  Bickersteth,  for  the  plaintiff. 

Mr.  Pemberton  and  Sir  J.  T.  Claridge,  for  the  assignees. 

Mr.  Teed,  for  the  trustees. 
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Logan  t?.  Fairlie.* 
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tpstator,  resident  in  India,  and  having  all  his  property  there,  bequeathed  his 
'^Kiaary  personal  estate  to  his  brother  J.  H.,  and  his  sister  H.  L.,  in  equal  shares; 
^\  in  case  his  sister  should  die  before  him,  tlien  to  her  children.  The  executor, 
vb  was  also  resident  in  India,  having  proved  the  will  there,  remitted  the  residue 
f-  bis  agent  in  England,  with  a  letter,  in  which  he  desired  the  agent  to  appropriate 
tt  faod  according  to  the  annexed  extract  of  the  will,  by  which  it  would  be  per- 
reived  that  half  went  to  J.  H.  and  half  to  H.  L.  or  her  children.  H.  L.  had  died 
bibe  lifetime  of  the  testator,  leaving  nine  infant  children*  A  suit  haviog  been 
isstitated  by  the  children  against  the  agent,  and  also  against  the  executor  and  J. 
H.,  who  were  both  oat  of  the  jurisdiction,  foe  the  purpose  of  having  a  moiety  of 
'li^efood  secured:  Held^  that  no  legacy  duty  was  payable  upon  such  moiety. 
/re  Lords  Commissioners  Pepys  and  Bosanquet. — December  14, 1835. 

JOHN  HOME,  a  major  in  the  service  of  the  East  India  Company, 
)^ueathed  the  residue  of  his  estate  and  effects,  hoth  real  and  personal, 
>his  brother,  James  Home,  of  Broom  House  in  the  county  of  I3erwick, 
^i  his  sister,  Helen  Logan,  of  Tweed  Hall  in  the  same  county,  in 
'  .^1  shares,  if  they  should  be  living  at  the  time  of  his  decease;  but  ia 
'^^his  sister  should  die  before  him,  leaving  children,  he  desired  that 
trcliildren  should  have  the  share  to  which  she  would  have  been  en- 
'<ud  if  living,  share  and  share  alike;  and  he  appointed  David  Clark, 
'-'A  several  other  persons,  his  executors. 

The  testator  died  at  Calcutta,  leaving  no  property  in  Great  Britain. 
r.ewill  was  proved  at  Calcutta  by  Clark  alone,  and  was  never  proved 
^  Great  Britain.  James  Home  survived  the  testator,  but  Mrs.  Logan 
''^i  in  his  lifetime,  leaving  nine  infant  children  surviving  her.  In  the 
•ear  1819,  Clark,  who  was  a  partner  in  a  house  of  agency  in  Calcutta, 
•^aiiiied  7000/.,  part  of  the  testator's  residuary  estate,  to  Messrs.  Fairlie, 
B  Dham  and  Co.,  his  correspondents  in  this  country,  with  the  following 
feUer:— 

«<  CakuUa^  27th  March.  1819. 

*^We  beg  leave  to  trouble  you  with  the  enclosed  bill  for  7000/.,  at  six 
BODths'  sight,  as  a  remittance  on  account  of  the  estate  of  Major  Home, 
'tt^eased,  late  of  this  establishment,  and  would  thank  you  to  direct  the 
^•'Propriation  of  it  agreeably  to  the  annexed  extract  of  the  will,  by 
•^riich  you  will  perceive  that  half  goes  to  James  Home,  Esq.  of  Broom 
House  in  Berwickshire,  and  half  to  a  sister,  Mrs.  Logan,  or  her  chil- 
^en,  obtaining  a  suflScient  discharge," 

Fairlie,  Bonbam  and  Co.,  without  making  any  deduction  for  legacy 
ioiy,  paid  over  one  moiety  of  the  7000/.  to  James  Home,  the  testator's 
^-•oiher.  They  declined,  however,  to  part  with  the  other  moiety,  with- 
•^'Uhe  direction  of  the  Court  of  Chancery,  alleging  that  they  had  no 
-''^:ruction8  from  their  correspondent  Clark  so  to  do,  and  that  they  had 

«  9  Sim.  tc  Sin.  984,  (1  Cond.  Cha  Rep.  459.) 
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no  evidence  lo  prove  either  ihal  Helen  Logaa  was  dead,OT,if  ibv 
the  case,  whti  were  her  children. 

The  bill  in  this  cause  was  ihen  filed  by  Mrs.  Lo«an's  nine 
children  against  Fairlie,  Bonham  and  Co.,  and  also  asainst  Clai 
James  Home,  both  of  whom  were  charged  to  be  oui  of  the  juris 
of  tlie  court,  and  it  prayed  that  the  sum  of  3300/.,  bcin;  one  mo 
ihe  sum  of  7000/.  received  by  Fairlie,  Bonham  and  Co.,  from 
might  be  paid  into  court,  and  invested  in  the  funds,  and  that  sane 
son  might  be  appointed  giiardiaii  of  the  plaintiffs  during  iheir  t 
ties,  and  that  iho  dividends  might  be  paid  lo  such  guanliao  I 
maintenance  and  education  of  the  plaintiffs  uniil  thoy  should  : 
lively  attain  the  age  of  twenty-one,  and  chat  a  nimh  part  of  tb< 
might  be  transferred  to  each  of  the  plaintiffs  upon  his  ot  her  au 
that  age. 

The  bill  prayed  no  account  of  the  testator's  estate. 

Under  an  order  in  the  cause,  the  moiety  in  question  was  pai 
court,  and  invested  in  stock.  The  decree  directed  inquiries  to  >• 
whether  Mrs.  Logan  was  dead,  and  what  children  she  loft  at  f 
cease,  and  liberty  was  given  to  Fairlie,  Bonham  and  Co.  to  ap 
the  court  in  case  they  should  be  drawn  upon  from  India  for  (he  a 
The  Master  found  that  Mrs.  Logan  died  in  ihe  lifetime  of  the  le 
and  that  she  left  the  plaintiffs,  her  nine  children,  surviving  her.  ! 
order  on  further  directions  it  was  declared,  that  llie  nine  pinmiifl 
entitled  to  a  moiely  of  the  said  sum  of  7000/.;  and  it  was  ordere 
the  fund  in  court  should  be  carried  over,  io  equal  ninth  parts,  u 
respective  separate  accounts. 

One  of  the  plaintiffs  having  come  of  age,  an  order  was  mnde  i 
transfer  to  him  of  his  share  in  the  fund;  but  Ihe  Accom'"  "-^ 
refused  to  execute  the  order,  without  the  production  of  a  : 
legacy  duty,  or  of  a  certificate  from  the  Legacy  Duly  Ofiic 
was  not  payable.     The  duty  was  accordingly  paid,  upon  m 
ing  that  it  should  be  refunded,  if  Ihe  court  should  be  of  opiuioti 
did  not  attach. 

Another  of  the  plaintiffs,  having  come  of  age,  presented  a  \n 
praying  that  Ihe  Accountant-Gcneral  might  be  ordered  to  tmnsf 
share  to  her,  without  the  production  of  any  receipt  for  li^acy  di 
of  any  cerlificale  relating  lo  such  duty.  Upon  the  hearing  t 
petition,  on  (he  iSlh  of  April  1S35,  the  Vice-Chancellor,  Sir  John  1 
expressed  an  opinion  that  the  legacy  duly  was  payable,  but  props 
the  petitioner,  if  she  were  dissatisfied  with  His  Honour's  dedsio 
the  judgment  of  the  Court  of  Exchequer  should  be  obtained  upi 
point.  See  2  Sim.  &  Sin.  290,  [l  Cond.  Cha.  Rep.  A6i.)  As  the 
duty  upon  each  share  amounted  to  the  sum  of  IS/,  only,  the  pet 
acquiesced  in  Ihe  Vice-Chancellor's  decision,  and  paid  the  duty. 

Six  others  of  the  plaintiffs  afterwards  obtained  the  transfer  o 
respective  shares,  under  orders  of  the  court,  the  legacy  duty  bein 
upon  each  share. 

The  youngest  of  the  plainlifis,  having  now  come  of  age,  prose 
petition,  praying  that,  notwithstanding  the  order  of  the  isih  of 
1835,  and  the  subsequent  orders,  it  might  be  declared  that  no 
duty  was  payable  on  the  said  moiety  of  the  said  sum  of  7000/., 
the  stock  in  which  such  sura  was  invested,  or  on  tlie  present  pcliti 
share,  a.nd  that  the  AccountanuGeneral  might  be  directed  to  Irtuisl 
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Mtidoner'i  riiare  to  him  withoat  the  production  of  any  receipt  for  the 
kpcj  dwjf  or  any  certificate  with  respect  to  such  duty. 

Sir  Charles  Wetherell  and  Mr.  Garr^tt^  for  the  petitioner. 

The  case  of  Attorney-General  v.  Jackson,  8  BHgh,  15,  3  Tyrw.  982; 
&  C.  in  Exchequer,  nom*  Jackson  v.  Forbes,  2  Cr  &  J.  382,  and  2 
Tyrv.  354^  in  the  House  of  Lords,  has  overruled  the  decision  of  Sir. 
)oho  Leach  apon  the  former  petition  in  this  cause.  The  present  case  is 
<roQger  than  Attorney-General  v.  Jackson,  for  our  bill  does  not  pray  an 
KooQDt,  but  simply  seeks  payment.  The  decree  directed  no  account, 
m  merely  an  inquiry  whether  the  testator's  sister  was  dead,  when  she 
died,  and  what  children  she  left  The  present  suit  is  not  instituted,  as  Sir 
kim  Leach  seems  to  have  supposed,  for  the  purpose  of  administering 
Qe  fuod,  but  merely  to  procure  the  application  of  a  specific  sum  which 
die  executor  had  appropriated  as  so  much  residue.  The  fund  in  the 
Present  case  was  appropriated  in  India  by  a  division  into  moieties.  It 
Tis  argued,  for  the  crown,  in  Jackson  v.  Forbes,  in  the  Exchequer,  that 
the  suit  in  Chancery  was  equivalent  to  an  administration  in  this  country; 
^t  Lord  Lyndhurst  said,  he  did  not  see  how  the  institution  of  a  suit  in 
Csaocery  made  any  difierence.  No  probate  had  been  taken  out  in  this 
country  in  the  case  of  Attorney-General  v.  Jackson. 

The  Solicitor-General  and  Mr.  John  Romilly,  for  the  crown. 

The  Lord  Chancellor,  in  giving  judgment  in  the  House  of  Lords  in 
Airomey-General  v.  Jackson,  expressly  says,  that  the  decision  in  that 
C3  does  not  overrule  any  of  the  former  cases  upon  this  subject,  and 
is  there  is  no  conflict  between  it  and  the  former  cases;  because  the 
^  in  DO  (brmer  case  were  precisely  the  same.  This  case  of  Logan  v.  . 
fiff'ie  was  much  insisted  on  in  the  argument  df  Attorney-General  v. 
•acksonf  and  the  House  of  Lords  found  as  a  fact,  as  the  Court  of  Ex- 
■^aer  had  foand  as  a  fact  before,  that  the  legacy  had  been  appro- 
rriated,  that  is,  in  fact,  had  been  paid,  in  India.  The  Vice-Chancellor 
:3QDd  as  a  £ftct,  in  this  case  of  Logan  v.  Fairlie,  that  the  legacy  was  not 
^■7  appropriated  in  India,  but  that  the  ultimate  payment  and  appro- 
Viation  of  that  legacy  took  place  in  this  country.  That  is  the  distinction 
xtween  the  two  cases.  The  7000/.  was  remitted  to  Fairlie,  Bonham 
'^  Co.,  with  directions  to  them  to  appropriate  it  in  this  country,  ac- 
3;>Rliog  to  the  extract  of  the  will  which  was  transmitted  at  the  sanle 
'•iffie.  Upon  the  reference  to  the  Master  in  Jackson  v,  Forbes,  he  found 
^a fact,  that  the  executor  administered  the  estate  in  India.  The  whole 
^eotion  of  the  judges,  when  that  case  was  argued  in  the  Court  of  Ex- 
^^oer,  was  directed  to  ascertain  whether,  under  the  particular  circum- 
*^ces  of  the  case,  the  testator's  funds  were  or  were  not  administered 
X  India.  They  came  to  the  conclusion,  that  that  question  must  be  an- 
^^  in  the  aflSrmative;  and  it  followed,  of  course,  that  no  duty  was 
Py^bte.  The  duty  may  be  payable  either  when  the  legacy  is  paid,  or 
^kn  it  is  retained  by  the  executor.  The  House  of  Lords  must  be 
'^'^^ststood  to  have  decided,  that  in  Attorney-General  v.  Jackson,  there 
^  a  retainer  by  the  executors  in  India,  within  the  meaning  of  the 
'^7  doty  acts.  The  single  question  is.  Did  an  appropriation  take 
pace  in  Imiia?  if  it  did,  the  duty  is  not  payable;  if  it  did  not,  the  duty  is 
^l^\k.  In  support  of  the  proposition  that  there  was  not  an  appropria- 
^n  in  India  ^e  have  the  decision  oiF  Sir  John  Leach  in  this  case  of 
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Logan  V.  Fairlie,  and  the  fact  that  the  House  of  Lords  did  not  i 
that  their  decision  in  Attorney-General  v.  Jackson  overruled  ihi 
cases.  There  is  a  distinction  between  probate  duty  and  legs 
Probate  duty  is  a  l&x  upon  the  trouble  of  getting  in  ibe  assets,  i 
not  attach  upon  property  which  is  abroad  at  the  lime  of  the 
ihe  testator.  The  legacy  duly,  however,  is  payable  upoa  the 
when  brought  (o  this  country  and  adniiiiislered  here;  Attorney 
V.  Cockerel),  1  Price,  165;  Attorney-General  v.  Beatsoii,  7  Pri 
It  is  true,  that  in  both  these  cases  there  was  a  personal  represeo 
this  country,  but  the  decision  in  each  was  upon  the  quesiioo, 
the  property  was  administered  here. 

in  cases  of  this  kind  the  question,  whether  there  was  an  adi 
lion  or  appropriation  abroad,  frequently  depends  upon  very  uio 
stances.  If  Mrs.  Logan  had  been  living  at  the  time  at  whid 
Bonham  and  Co.  received  the  money,  and  ihey  had  paid  it  K 
legacy  duly  would  have  attached;  her  death  rendered  a  suit  fo 
ministration  of  her  share  necessary;  and  in  consequence  of  ihe  i 
tration  in  that  suit,  the  legacy  duty  is  payable.  This  is  the  di 
taken  by  Sir  John  Leach.  He  was  clearly  of  opinion  that  lbs 
representative  was  a  necessary  parly  to  the  suit,  although  he 
the  objection  had  occurred  loo  late  to  be  corrected.  He  treated 
sent  suit  as  a  suit  for  the  administration  of  Mrs.  Logan's  shai 
important  in  such  cases  as  the  present  to  consider  not  merely  w 
administration  of  the  fund,  but  also  what  amounts  to  an  appropi 
it  in  favour  of  particular  persons.  To  constitute  an  appropr 
favour  of  particular  persons,  the  fund  must  be  laid  express!^  i 
the  parlies  intended  to  receive  it.  If  there  be  a  question  who  is 
there  will  not  be  such  an  appropriation  as  to  exempt  the  props; 
liability  to  the  legacy  duly;  .<Vttorney-General  c-  Lady  Louisa  ^ 
1  Price,  411;  Hill  v.  Atkinson.  2  Mer.  45;  Attorney-General  « 
3  Yo.  St  Jerv.  290;  Coombe  v.  Trist,  p.  290,  t'ufra,  decided  by  Lor 
hurst  in  March  1835.  Within  the  meaning  of  these  cases  thero 
appropriation  in  favour  of  llie  present  petitioner,  until  his  share 
ried  over  to  his  separate  account.  Until  that  time  the  share 
question  was  only  assets  of  the  testator's  estate,  to  be  appropi 
the  court  should  direct.  If  Sir  John  Leach's  decision,  with  re 
the  legacy  duty  in  this  case  be  not  confirmed,  the  court  must  ei 
cide,  in  opposition  to  Sir  John  Leach's  opinion,  that  the  persoi]i 
senlatives  was  not  a  necessary  party  lo  this  suit,  or  the  con 
overrule  the  cases,  including  Attorney-General  r.  Jackson,  in  ' 
has  been  held,  that  where  the  personal  representative  was  iK 
court,  and  the  propetry  was  administered  here,  the  duty  attactie 

Lord  Commissioneb  Pbpjs  delivered  the  judgment  of  ihec 
follows: — 

We  are  of  opinion  that  it  is  impossible  to  hold  that  the  legacy 
payable  consistently  with  tlie  case  of  Attorney-General  v.  Jacki 
is  not  necessary  to  review  the  preceding  dicisions,  because  thai 
binding  upon  all  ihe  claims.  It  is  observable  that  the  argumKit 
crown  in  the  Attorney-General  r,  Jackson  was  never  putsohij 
include  this  case.  The  argument  of  the  crowu  is  this; — "  If  the* 
tration  is  perfected  abroad,  and  noihhig  remains  to  be  done  but 
over  the  legacy  or  residue,  it  is  not  liable  to  duty;  but  if  il  is 
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Uf  administered,  and  the  legacy  remains  to  be  severed  from  the  general 
BDte^or  the  accounts  to  be  taken,  and  the  residue  ascertained  and  di- 
(lied,  the  duty  to  the  crown  attaches/^ 

The  argument  before  the  House  of  Liords  assumed,  that  if  the  money 
B  question  was  severed  from  the  residue,  and  was  only  to  be  applied  to 
indes,  there  was  no  administration  in  this  country,  but  merely  a  car- 
pcf  ioto  effect  the  intention  of  the  party  administering  abroad,  and 
•oding  over  sums  appropriated  for  that  purpose.  Here  is  a  sum  of 
|Doe7  constituting  part  of  the  residue,  one  half  of  which  residue  is  to 
K  paid  to  the  testator's  brother,  and  the  other  half  to  his  sister,  and  if 
k  is  dead,  to  her  children.  It  is  quite  immaterial  in  what  words  the 
wtyin  India  has  expressed  the  direction  to  the  parties  in  England, 
nsiher  by  giving  an  extract  from  the  will  in  its  words,  or  whether  by 
Ainiing  the  language  of  the  will  as  the  foundation  of  wt)at  he  says. 
bi  directions  iu  the  letter  amount  to  this; — <^  Here  is  a  sum  of  money 
liuh  we,  the  executors,  remit  to  you,  and  our  directions  are,  that  you 
firoDe  half  to  the  brother,  an  ascertained  person,  and  the  other  half  to 
^sister,  if  alive,  and  if  not,  to  her  children."  It  is  impossible  to*con- 
xve  a  more  direct  appropriation  of  a  remittance  than  these  directions 
^•Aiaio.  It  is  absolutely  necessary,  in  the  one  case,  that  the  appropria- 
'Jb  should  be  confirmed  by  the  court,  because  the  right  to  receive  the 
-3SS7 depends  upon  a  particular  event;  but  here  is  a  severance  from 
%  corpus  of  the  estate,  a  remittance  for  a  particular  and  distinct  pur- 

Nov,  the  decision  of  the  late  Master  of  the  Rolls  would  create  a  diffi- 
^viif  ve  were  proceeding  upon  Logan  v,  Fairlie;  but  his  observations 
-Jv  CDosistent  with  the  view  of  the  case  which  we  take.    He  says,  "  If 

t^utor  die  in  India,  and  his  personal  estate  be  wholly  in  India,  and 
^  executor  be  resident  there,  and  the  will  be  proved  there,  and  the 
^^tor  remit  to  a  legatee  in  England,  or  to  some  other  person  in  Eng- 
>B^*for  the  specific  use  of  the  legatee,  the  amount  of  his  legacy,  I  am 
'^'pioion  that  the  legacy  duty  is  not  payable  upon  such  remittance; 
^asiDQch  as  the  whole  estate  is  administered  in  India,  and  the  remit- 
^'-^isin  respect  of  a  demand,  which  is  to  be  considered  as  established 
tKre.  But  if  a  part  of  the  assets  of  the  testator  is  found  in  England, 
rt  the  hands  of  the  agent  of  such  executor,  without  any  specific  appro- 
r^'ioD,  and  a  legatee  in  England  institute  a  suit  here  for  the  payment 
•  ills  legacy  out  of  such  unappropriated  assets,  then  such  assets  are  to 
«^nsidered  as  administered  in  England,  and  the  legacy  duty  is  payable 
i  Inspect  of  them."  How  it  was  that  the  late  Master  of  the  Rolls  came 
'  i>ie  conclusion  he  did  upon  that  state  of  circumstances  it  may  not  be 
^-7^  to  discover;  but  he  states  the  rule  to  be  drawn  from  the  cases 
j^p^isely  the  same  terms  in  which  it  is  considered  as  being  now  estab- 
[*td,  after  the  Attorney-General  v.  Jackson,  namely,  that  if  the  property 
^^rered  from  the  corpus  of  the  estate,  and  nothing  remains  but  to  pay 
^^<^(be  person  whose  right  had  been  ascertained,  it  would  then  be  ex- 
'Bipted  from  the  legacy  duty;  but  if  it  remained  in  the  hands  of  the 
^^tor  unappropriated,  and  came  to  be  administered  in  England,  the 
^Jy  wonld  attach  upon  it. 

NW,  can  it  be  said  that  there  was  not  an  appropriation  in  India?    The 

f 'er  lca?es  that  beyond  all  question;  and  independently  of  the  Attorney- 

^ceral  v,  Jackson,  there  would  not  be  a  doubt  upon  the  construction 

'  the  act;  but  after  that  case  it  is  impossible  to  make  it  a  subject  of 
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argument.    There,  property  was  brought  home  by  the  party  having 
custody  of  ity  and  there  was  no  specific  appropriation,  as  the  accoii 
which  were  directed  prove,  and  a  great  deal  remained  to  be  done, 
question  is,  whether  Attorney-General  v.  Jackson  has  not  covered  ihi 
case.    We  think  it  has  covered  a  great  deal  more,  and  that,  therefor 
this  case  is  necessarily  within  it. 

An  order  was  made  in  the  terms  of  the  prayer  of  the  petition. 


Coombe  v.  Trist. 

1  Mi/lne  4r  Craig,  69. 

A  testator  bequeathed  a  sam  of  money  to  A.  for  life,  and  after  her  decease  to  her  c 
dren,  as  she  shoald  appoint,  and,  in  default  of  appointment,  equally  among  aJl  in 
children,  who,  if  sons,  should  attain  twenty-one,  or,  if  daughters,  shoald  auaio  ibi 
age  or  be  married;  and  if  she  should  have  no  such  children,  then  accordiog  to  hi 
appointment,  and,  in  default  of  appointment,  over.  Upon  the  death  of  the  tesiatoi 
a  suit  was  instituted  for  the  purpose  of  having  this  legacy  secured;  under  the  decrei 
made  in  that  suit  in  the  year  1798,  the  executors  paid  the  amount  into  eoort,  and 
prior  to  November  1803,  the  whole  of  it  was  invested  in  stock  in  the  name  of  tb 
Accountant-General,  and  placed  to  the  separate  account  of  A.,  who  continned  ; 
receive  the  dividends  during  her  life:  Held,  that  this  was  a  sufficient  payment  of  Oi 
legacy  within  the  55  G.  3,  c.  184,  and,  therefore,  that  upon  A/s  death  ia  the  jea 
1834,  the  parties  interested  in  remainder,  who  were  the  children  of  A.,  were  es 
titled  to  receive  their  several  shares  of  the  fund,  without  producing  receipts  for  th 
legacy  duty. 

March  27,  1835. 

RICHARD  TRIST,  by  his  will,  bearing  date  the  21st  of  May  179^ 
bequeathed  the  sum  of  10,000/.  to  trustees,  who  were  also  his  execuion 
upon  trust,  as  to  one  moiety  to  pay  the  annual  interest  and  dividends  i 
Ann  Rogers,  afterwards  Ann  Venning,  when  she  should  attain  twent; 
one,  and  after  her  decease,  to  pay  the  principal  of  such  moiety  amoDgs 
all  her  children  in  such  manner  and  proportions  as  she  should  appoim 
and  in  default  of  such  appointment,  then  on  trust  for  all  her  cbildre 
equally  who,  if  sons,  should  attain  twenty-one,  or,  if  daughters,  shou! 
attain  that  age  or  be  married;  and  if  there  should  be  no  such  childret 
in  trust  as  she  should  appoint;  and  in  default  of  appointment,  then  to 
Sarah  Coombe  and  her  issue  upon  certain  trusts  therein  mentioned.  Tb 
testator  then  gave  the  other  moiety  of  the  10,000/.  upon  other  trusts  to 
Sarah  Coombe,  in  manner  therein  mentioned,  and  he  appointed  hi 
daughter  Elizabeth  Trist  his  residuary  legatee.  Neither  Ann  Vemiio; 
nor  Sarah  Coombe  was  related  to  the  testator  in  blood. 

The  testator  died  soon  after  the  execution  of  his  will,  althongh  ih^ 
precise  time  did  not  appear;  and,  in  a  suit  instituted  by  the  parties  'wi 
terested  in  the  legacy  of  10,000/.,  a  decree  was  made  in  the  month  o 
July  1798,  whereby  the  rights  of  the  plaintiffs,  Sarah  Coombe  and.^fl'i 
Venning,  in  their  several  moieties  of  the  legacy  of  10,000/.  were  de- 
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dired,  and  ihe  nsual  inquiries  and  accounts  were  directed.  Under  this 
'xree  the  imstees  and  executors  paid  into  court  out  of  the  testator's 
.i."5anal  assets  the  sum  of  10,000/.,  to  answer  the  amount  of  the  legacy, 
lA  subsequently  in  pursuance  of  the  decree  made  on  further  directions, 
aJily  1800,  sums  amounting  in  the  whole  to  7527/.  16^.  lOd.  3  per 
.*r«iL  reduced  bank  annuities,  being  the  total  amount  of  stock  purchased 
ivS  one  moiety  of  the  legacy  of  10,000/.  were,' previously  to  the  month 
i-t*  November  1802,  carried  over  to  the  separate  account  and  credit  of 
Anil  VeDDing,  who  received  the  dividends  from  time  to  time  accruing 
hereon  down  to  the  month  of  May  1S34,  when  she  died,  without  having 
rt::iit  any  appointment  of  the  stock. 

Byan  order,  dated  the  5th  of  August  1834,  the  Master's  report  find- 
n  that  Ann  Venning  left  eight  children,  of  whom  seven  had  attained 
ie  age  of  twenty-one,  was  confirmed;  and  it  was  ordered  that  the  Ac- 
■ '  niant-General  should  sell  out  seven-eighths  of  the  said  sum  of  7527/. 
l^f.  lOd  3  per  cent,  reduced  bank  annuities  standing  to  the  account  of 
\r\\  Venning,  and  that  the  moneys  thence  arising  should  be  paid  in 
£7emhs  to  the  seven  children  of  Ann  Venning  who  were  of  age. 

The  Accountant-General  sold  the  stock  accordingly;  but  he  refused  to 
nyorer  the  respective  shares  of  the  proceeds  until  proper  receipts  for 

ie  payment  of  the  legacy  duty  were  produced.  And  a  petition  was 
«:7  presented  by  the  children  whose  title  had  been  declared  by  the  for- 
::^r  order,  praying  that  the  Accountant-General  might  be  directed  to 
r<7  to  the  petitioners  their  several  shares  of  the  proceeds  of  the  said 

;i,  without  requiring  them  to  produce  any  receipt  in  respect  thereof 
:tihe  doty  of  8/.,  or  any  other  duty  imposed  by  the  55  G.  3,  or  any 

'  er  statute,  upon  legacies  bequeathed  to  persons  not  related  in  blood 
' 'he  testator.* 

Mr.  Jacob  and  Mr.  Girdlestone,  jun.,  in  support  of  the  petition. 

The  suit  was  instituted,  not  for  the  general  administration  of  the 
'^>et3,  but  merely  to  have  a  fund  to  answer  these  legacies  set  apart  and 
^'ired.  The  testator,  it  is  believed,  died  before  the  36  6.  3,  c.  52,  was 
{i\^ed,  although  that  fact  does  not  distinctly  appear,  and  is  not  very 
^iierial;  but  the  whole  of  the  appropriations  were  certainly  made  many 
;«"irs  before  the  period  to  which  the  55  G.  3,  c.  184,  imposing  the  pre- 
HL  scale  of  duties,  applies;  and  the  question  is  whether,  by  means  of 
*' ^se  appropriations,  the  legacy  was  paid,  delivered,  retained,  satisfied, 
'  iischai^ed  before  the  31st  day  of  August  1S15,  within  the  words  and 
^^ning  of  the  last  legacy  act.  If  it  was,  the  prayer  of  the  petition  must 
*  granted.  What  are  the  circumstances?  The  court,  having  full  autho- 

*The  etatotes  affecting  this  qaestion  are, 

^  G.  3,  e.  52,  imposing  a  duty  of  6  per  cent,  in  the  case  of  le^tees  who  are  stran- 
^n  in  blood  to  the  testator,  bat  which  at  the  time  of  its  passing  (26th  April  1796) 

Tllied  only  to  legacies  griyen  by  the  wills  of  persons  dying  after  the  passing  of  the 

a:t. 

^  6. 3,  e.  184,  schedule,  part  third,  by  which,  for  every  le^cy  of  the  value  of  20Z. 
■ -pwards,  "^  given  by  any  will  or  testamentary  instrument  of  any  person  who  died 
^^:re  or  upon  the  5th  day  of  April  1805,  oat  of  his  or  her  personal  or  moveable  estate, 
•|'^  which  shall  be  paid,  delivered,  retained,  satisfied,  or  discharged  after  the  31st  day 
''  XaguBt  1815,**  a  duty  of  8  per  cent,  is  charged  where  the  legatee  is  a  stranger  in 
^•wl  to  the  deceased. 
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rity  to  protect  the  interests  of  the  cestui  que  trusts,  who  were  befnp 
m  the  character  of  parties,  as  well  as  of  any  cestui  que  trusts  who  [l- 
be  then  unborn,  and  acting  on  their  behalf,  directed  its  officer  the  l 
countant-General  to  receive  and  secure  the  fund  for  the  benefit  of  t:  - 
parties;  and  the  payment  to  him  must  be  just  as  good  to  bind  ihc-e 
whose  benefit  it  was  made,  and  to  discharge  the  estate,  as  if  thev  • 
all  been  m  esse  at  the  time  and  had  joined  in  giving  an  authority' i^-. 
ceive  the  money.  ^ 

The  appropriation  made  in  this  suit  amounted  to  a  valid  andeS'ect:: 

payment  of  the  legacy  for  every  purpose  whatsoever;  at  once  seci;:  • 

the  mterests  of  the  legatees,  releasing  the  executors  from  liabiliiv,  v 

throwing  the  risk  of  a  fluctuation  in  the  value  of  the  funds  on  ihe'pr^ 

^  for  whose  benefit  it  was  directed.  That  such  is  the  doctrine  of  the  cor 

I  is  manifest  from  the  fact  that  the  instant  an  appropriation  of  this  kr :  • 

made,  the  legatees  take  all  the  risk  of  a  rise  or  fall  in  the  stocks;  and  \:i 
afterwards,  upon  a  common  ex  parte  petition,  they  are  permiued  to  y. 
tain  possession  of  the  fund  upon  establishing  their  identity  as  the  ivdi:. 
duals  designated  in  the  will,  and  showing  that  they  have  attained  lb 
age  of  twenty-one.  The  decision  in  Attorney-General  v.  Mtmntn,  i 
Price,  41 1,  proceeded  upon  the  ground  that  the  executors  had  made  i. 
distinct  appropriation  of  a  fund  to  answer  the  particular  legacy,  thaciv 
investment  made  was  in  their  own  names,  and  that  in  point  o'f  fac:  be 
legacy  was  never  severed  from  the  bulk  of  the  personal  estate.  In  U 
I  V.  Atkinson,  2  Mer.  45,  3  Price,  399,  however,  the  doctrine  is  fuaVR- 

j  cognised,  that  a  payment  or  appropriation  which  discharges  the  execu'or^ 

is  a  sufficient  payment  within  the  meaning  of  the  statute.     Lord  Eldo:, 
in  that  case,  observed  that  the  executors  had  thereby  effectually  deve^'. 
ed  themselves,  and  he  rested  his  judgment  expressly  upon  that  zmid 
Ihe  receipt  of  the  Accountant-General  is  the  most  effectual  discharre 
which  the  executors  can  obtain.     In  Attorney-General  v.  Wood,  2  Yo.'ji 
1^  ^^J^'}\^^^^  ^he  question  was  again'  raised  for  the  purpose  of  hannr 
the  decision  in  Attorney-General  v.  Manners  reconsidered,  the  Court  oi 
Exchequer  came  to  the  same  conclusion  as  in  the  previous  case;  bin  ii 
is  clear  from  the  language  of  Chief  Baron  Alexander,  when  he  spoke  oi 
there  being  no  payment  and  no  person  authorized  to  receive  the  lesicj, 
•that  the  principle  of  the  decision  was  the  same,  and  that  he  had  no  in- 
tention of  impeaching  the  judgment  in  Hill  v.  Atkinson,  the  circnnj- 
stances  of  which  are  in  direct  contrast  to  those  in  Attorney-Genera!  r. 
Wood.  ^ 

The  Attorney-General,  (Sir  F.  Pollock)  (who,  on  the  part  of  the  crowG. 
consented  to  be  bound  by  the  decision  of  the  Lord  Chancellor,)-see2 
Atk  223;  2  Sim.  &  Stu.  290,  (1  Cond.  Cha.  Rep.  462,^  Mr.  Wignffl, 
and  Mr.  John  Romilly,  for  the  crown. 

The  language  used  in  the  schedule  to  the  last  legacy  act  (55  G.  3,c. 
184)  must  be  construed  with  reference  to  the  preceding  legacy  act.  The 
real  question  therefore  comes  to  be,  whether  the  payment  of  the  fiind 
into  court  by  the  executors  of  Mr.  Trist,  in  the  year  179S,  amounts  (oa 
payment,  satisfaction,  or  discharge  of  the  legacy  within  the  meaning  of 
the  36  G.  3,  c.  52.  If  it  does,  the  schedule  to  the  55  G.  3,c.  184,  which 
speaks  only  of  legacies  «  which  shall  be  paid,  delivered,  retained,  satisliei 
or  discharged  after  the  31st  day  of  August  1815,"  will  have  no  appiica- 
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ion:  if  it  does  not,  thd  duty  will  be  regulated  by  that  schedule,  which,  iu 
the  case  of  legatees  who  like  these  petitioners  are  strangers  in  blood  to  the 
!^ator,  fixes  a  rate  of  8/.  per  cent,  upon  the  capital,  where  the  testator 
ii.ed  before  or  upon  the  5th  of  April  1805. 

This  question  can  only  be  determined  by  minutely  examining  and 
comparing  the  different  provisions  of  the  act  itself.  By  the  sixth  section 
of  ihe  36  G.  3,  c  52,  it  is  enacted  that  the  duty  shall  bp  paid  by  the  ex- 
4;uior  or  administrator,  as  well  upon  retainer  of  a  legacy  for  his  own 
beaefit  or  the  benefit  of  another  person,  as  upon  <^  delivery,  payment,  or 
diher  satis&ction  or  discharge'^  of  the  legacy.  The  twenty-seventh  and 
tweoty^ighth  sections  point  out  and  define  the  duties  and  liabilities  of 
uecators  and  administrators,  and  impose  penalties  upon  those  who, 
^ing  bound  by  their  ofilce  to  see  the  duties  duly  paid,  are  guilty  of 
aectect  in  that  respect.  Cases,  however,  might  occur  in  which  the 
tzecQtor  would  be  unable  to  pay  the  whole  duty  at  once,  as  for  example 
there  the  rate  of  duty  payable  in  respect  of  parties  taking  successive 
Kerests,  was  different;  and  therefore  it  is  provided  by  the  twelfth  sec- 
un,that  when  the  same  rate  of  duty  is  chargeable  on  all  the  persons 
t:inQ;  interests  in  succession,  the  amount  shall  be  paid  at  once  out  of 
'i^-  corpus  of  the  legacy,  as  iu  the  case  of  a  single  person;  but  where 
lie  persons  taking  such  interests  are  chargeable  at  different  rates,  then 
'^payment  of  the  duly  shall  be  made  from  time  to  time  as  the  different 
^7itees  successively  come  into  receipt  of  their  respective  interests.  It  is 
-^nher  enacted  by  the  thirteenth  section,  that  such  duty  shall  be  paid  or 
>iQcted  by  the  persons  who  have  taken  upon  themselves  the  burthen 
^- tbe  execution  of  the  will,  upon  payment,  or  other  satisfaction  or  dis- 
^^e  of  the  legacy  to  any  trustee  or  trustees  for  the  person  beneficially 

^titled;  or,  if  there  be  no  trustees,  then  out  of  the  capital  so  given,  upon 
^iifi  by  the  persons  so  entitled  in  succession  of  any  part  of  such  capital, 
ic:of(liQg  to  the  amount  of  capital  which  shall  be  so  received.  That 
^QoQ  therefore  provides  for  the  case  of  trustees  being  appointed  for  the 
^?:ee.  The  twenty-fifth  section,  in  like  manner,  has  reference  to  the 
^"eof  a  suit  being  instituted  for  the  administration  of  the  estate;  and  it 
-po\rers  the  court  to  provide  for  the  due  payment  of  the  duties,  and 
"•^sctsthat  no  allowance  shall  be  made  in  respect  of  any  legacy  without 
*Ge  proof  of  the  payment  of  the  duties  thereby  imposed. 

•Now  the  payment  of  the  fund  by  the  executors  into  court,  certainly 
•nld  not  be  considered  as  such  a  severance  of  this  particular  sum  from 
'^  bulk  of  the  property  as  came  within  the  description  of  "  a  payment, 
^i^iaction,  or  discharge'*  of  the  legacy,  specified  by  the  act.  It  was  no 
f^yment  to  or  for  the  benefit  of  the  parties.  It  may  be,  and  in  Hill  v. 
AiLinsoHj  2  Mer.  45,  it  was  held  to  be,  such  an  appropriation  as  released 
-discharged  the  executor  from  further  liability,  but  it  is  not  a  payment, 
^•isfaction,  or  discharge  made  to  ihe  legatee;  and  it  is  plain  from  the 
»hole  scope  and  context  of  the  statute,  but  more  especially  from  the 
9^ial  provisions  directing  the  duty  to  be  deducted  on  payment  to  irus- 
'^^  for  the  parties  beneficially  entitled,  or  on  receipt  by  those  parties 
iemselves,  that  it  was  such  a  payment,  satisfaction,  or  discharge,  which 
iid  which  alone  the  legislature  contemplated.  The  Accountant-General 
Jsaot  in  the  situation  of  an  ordinary  trustee;  he  is  a  trustee  for  all  parlies 
T^terested;  and  although  his  receipts  may  discharge  the  executor,  the 
.nndjso  long  as  it  remains  in  court,  even  though  appropriated  to  the 
account  of  particular  parlies,  is  liable  to  be  recalled  or  shifted  as  new 
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interests  arise  or  a  belter  title  is  established.  Appropriation,  therefcr?, 
is  a  very  different  thing  from  payment  to  or  receipt  by  the  party  enk't.. 
and  so  the  legislature  felt  when  it  directed  that  no  allowance  shorn]  U 
made  by  the  court  in  respect  of  any  legacy  without  due  proof  of  piy- 
ment  of  the  duly.  The  word  " appropriation,"  on  the  effect  of  wl.c. 
so  much  stress  was  laid  in  Hill  v.  Atkinson,  is  not  to  be  found  iniL, 
part  of  the  statute.  The  decision  in  that  case  is  in  principle  oppose:  ti 
Attorney-General  v.  Manners,  1  Price,  411,  and  has  been  overruled  ^7 
the  later  case  of  Attorney-General  v.  Wood,  2  Yo.  &Jerv.  290,a]il.cr:: 
the  Chief  Baron  there  vainly  endeavoured  to  reconcile  them.  Bat  eT:j 
allowing  to  Hill  v.  Atkinson  all  the  authority  that  is  claimed  for  it,  \L\ 
decision  can  have  no  application  to  a  case  like  the  present,  in  wL:x 
from  the  peculiar  nature  of  the  legacy  it  was  morally  impossible  thai  id-. 
amount  of  duty  payable  in  respect  of  it  should  be  capable  of  esiimati.L 
at  the  time  when  the  appropriation  is  alleged  to  have  been  made,  or  :o: 
many  yeai-s  afterwards.  In  Hill  v.  Atkinson  the  parties  who  were  i: 
take  the  legacy  successively  were,  at  the  time  of  the  payment  into  coi.:i 
in  existence  and  known,  and  the  amount  of  duty  therefore  was  easi : 
computed.  Here,  as  interests  were  limited  in  succession  to  persons  w;.: 
were  either  not  in  esse,  or  if  in  esse,  were  not  known,  (for  if  the  iernds 
for  life  had  died  without  children,  and  without  making  an  appoiatm.nu 
the  bequest  in  favour  of  the  testator's  sister,  the  residuary  legatee,  mi-i: 
have  taken  effect,)  it  was  impossible  to  say  what  rate  of  duly  shou^l^ie 
charged,  until,  upon  the  determination  of  the  prior  life  estates,  the  i^rir- 
ties  who  were  to  succeed  to  the  ulterior  interests  in  the  legacy  wt:g 
ascertained. 

Mr.  Jacob,  in  reply. 

The  Lord  Chancellor,  (Lord  Lyndhurst.) — In  Hill  v.  Aikin?):. 
the  legacy  was  not  paid  to  the  party  beneficially  entitled,  nor  could  11 
have  been  so  paid  without  the  agreement  of  the  person  who  had  il.^ 
prior  life  interest  in  the  fund:  but  tlie  payment  into  court  was  considertii 
to  amount  to  precisely  the  same  thing.  That  would  apply  in  a  ca>e 
where  contingent  interests  were  given;  for  the  court  in  such  a  case 
would  equally  take  possession  of  the  capital,  at  the  same  time  discharg- 
ing the  executor,  and  holding  the  fund  upon  trust  for  those  who  haJ 
contingent  interests,  and  might  become  eventually  entitled.  AccorJic? 
to  the  act  of  parliament,  the  duty  is  to  attach  on  all  legacies  paid  atier 
a  certain  day;  and  the  sole  question  is,  whether  the  legacy  was  in  ihis 
instance  paid  before  or  after  the  particular  day.  Now  it  is  admitted  ih^i 
the  executors  here  paid  the  entire  fund  into  court  before  that  day,  under 
the  authority  of  an  order,  and  that  the  money  was  afterwards  trans- 
ferred into  the  name  of  the  Accountant-General,  and  invested  on  the 
account  and  for  the  benefit  of  the  tenant  for  life;  and,  upon  the  auihority 
of  Hill  V.  Atkinson,  I  consider  that  proceeding  to  have  been  a  paynie"' 
to  such  parties,  whoever  they  might  be,  as  should  become  eveiutial/f 
entitled  to  the  legacy.  The  prayer  of  the  petition  must  therefore  b« 
granted. 
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1  3fylne  4r  Craig,  78. 

IfibOl  by  the  testator's  son  and  heir  at  law,  impeaching  a  will  on  the  ground  of 
lodae  inflaeoce  exercised  by  a  female  defendant  oyer  the  testator's  mind,  an  allega- 
ti«  that  she  at  a  time  specified  was  discovered  to  have  engaged  in  a  criminal  con* 
action  with  the  testator,  and  that  she  openly  cohabited  with  him  as  if  she  had  been 
lis  wife,  is  not  scandalous  or  impertinent* 

2>IU.-November  9,  1835.  ^ 

THIS  was  a  suit  impeaching  the  validity  of  a  will  by  which  the  testa- 
CTi  property  was  left  to  the  two  defendants,  to  the  total  exclusion  of 
i '  plaintiff,  his  only  son  and  heir  at  law.  One  of  the  defendants  had 
iTfi  for  many  years  with  the  testator  in  the  capacity  of  a  domestic  ser- 
mt  or  housekeeper,  and  the  other  was  his  nephew  and  confidential 
urk.  The  bill  alleged,  that  the  defendants  had  taken  advantage  of  the 
:n:umstances  and  situation  in  which  they  had  been  placed  about  the 
>^rFon  and  in  the  confidence  of  the  testator,  to  acquire,  and  that  they 
^^,iQ  fact,  acquired,  an  unlimited  and  absolute  control  over  him;  that 
%had  employed  a  variety  of  fraudulent  artifices,  which  were  stated 
^set  forth  at  length,  for  the  purpose  of  strengthening  and  establishing 
yj  uDdae  influence  and  ascendancy,  and  prejudicing  the  testator's 
^:ii  against  the  character  and  conduct  of  his  son,  and  that  they  had 
■^feby  led  him  to  regard  the  plaintiff  with  feelings  of  unmerited  and 
i^  unnatural  hostility,  under  the  influence  of  which  he  had  been  pre- 
ri:!ed  upon  by  them  to  execute  the  will  in  question. 

Instating  the  origin  and  nature -of  the  connection  which  had  sub- 
i:ed  between  the  testator  and  the  female  defendant,  and  the  mode  in 
<bich  she  bad  assumed  the  management  of  his  house  and  afiairs  during 
>'  lifetime  of  his  wife,  the  bill  contained  allegations,  that,  '^  in  the  year 
^^>2,she  was  discovered  to  have  engaged  in  a  criminal  connection  with 
^m  during  a  stay  she  was  then  making  at  his  house;"  and  also,  that 
'^e  openly  cohabited  with  him  as  if  she  had  been  his  wife;"  and  the 
^^er  having  upon  a  reference  reported  these  allegations,  together 
^Jh  the  corresponding  interrogatories  founded  upon  them,  to  be  scan- 
<iioiis  and  impertinent,  the  plaintiff  took  exceptions  to  his  report. 

Mr.  Bickersteth  and  Mr.  J.  Russell,  for  the  plaintiff,  submitted  that 
'^  passages  which  the  Master  had  reported  to  be  scandalous  and  im- 
?^ninent,  were  clearly  material  to  the  case  made  by  the  bill,  and  of 
^>ir$e,  therefore,  could  not  be  scandalous;  Lord  St.  John  v.  Lady  St. 
Mq,ii  Ves.  526.  One  main  issue  tendered  in  the  cause  was,  whether 
«&  female  defendant  had  not  acquired  an  extraordinary  and  undue 
ascendancy  over  the  testator's  mind;  and  the  fact  of  her  adulterous  con- 
l^ciion  with  him,  if  true,  would  be  most  important  evidence,  as  well  of 
'i^  existence  of  her  alleged  influence,  as  of  the  mode  in  which  that 
iJiSnence  had  been  acquired  and  exercised.  It  might  be  true  that  the 
defendant  was  not  bound  to  answer  the  allegations  excepted  to;  but  if 
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she  refused,  the  court,  as  in  the  case  of  a  witness  at  law,  woald  draw 
own  conclusions. 

Mr.  Pemberton  and  Mr.  Parker,  coniraj  contended,  that,  as  this 
not  the  court  in  which  the  validity  of  the  will  could  be  tried,  the 
sages  excepted  to  were  both  irrelevant  and  scandalous.  The  allegaii 
were  of  such  a  nature  that  the  defendant  could  not  be  compelled 
make  any  answer  to  them;  and,  if  so,  why  should  they  be  snffere 
stand,  thereby  loading  the  record  with  unnecessary  and  offensive  mat 

The  Master  of  the  Rolls  said,  that  if  the  case  were  to  be  tri 
law,  and  the  plaintiff,  for  the  purpose  of  establishing  his  title,  which 
will  displaced,  endeavoured  to  impeach  the  validity  of  the  will  upon 
ground  that  it  had  been  executed  under  undue  influence  exercised 
the  female  defendant  over  the  testator's  mind,  it  might  be  a  very  m: 
rial  part  of  the  evidence,  that  she  had  many  years  ago  entered  int 
criminal  connection  with  him,  and  that  she  openly  cohabited  with  li 
as  if  she  had  been  his  wife.  The  exceptions  must,  therefore,  be  allow 


Buxton  V.  Buxton. 

1  Mylne  jr  Craig,  80. 

Ad  executor  who  allowed  part  of  a  testator's  assets  to  remain  invested  in  Mexican  bo 
for  a  year  and  seven  months  after  the  testator's  death,  and  eventually  sold  the  bo 
at  a  lower  price  than  might  have  been  obtained  by  a  «ale  at  an  earlier  period,  but « 
appeared  to  have  acted  throughout  witii  diligence  and  good  faith,  was  held,  n 
the  circumstances,  not  to  be  liable  for  the  loss  consequent  on  his  not  ba?iog  ^ 
them  sooner. 

A  difference  of  opinion  between  two  executors,  as  to  the  propriety  of  converting 
assets  at  a  particular  period,  followed  by  a  demand  made  by  one  of  them  ap^^Q 
other  to  concur  in  effecting  an  immediate  conversion,  does  not  deprive  the  latte 
the  right  to  exercise  his  own  discretion,  or  render  him  liable  for  the  loss  that  a 
arise  from  the  delay  consequent  on  his  declining  to  comply  with  the  demand. 

Rolls Nov.  17,  19,  20, 1835. 

BY  the  decree  in  this  suit,  which  was  instituted  for  the  purpose 
having  the  estate  of  the  testator,  Benjamin  Buxton,  administered  accoi 
ing  to  the  trusts  declared  in  his  will,  it  was  among  other  things  direct 
that  the  Master  should  inquire  and  state  when  the  Mexican  bondsj 
the  pleadings  nientioned  were  sold,  and  whether,  in  a  provident  add 
nistration  of  the  estate  of  the  testator,  they  ought  to  have  been  sooo 
sold;  and  whether  any  and  what  loss  was  sustained  by  tlie  lestaio^ 
estate,  by  the  bonds  not  having  been  sooner  sold ;  and  the  Masrer  ffj 
to  be  at  liberty  to  state  any  special  circumstances  relating  to  the  sa 
bonds  as  he  might  think  fit. 

Benjamin  Buxton,  by  his  will,  dated  the  11th  of  January  1825,  atf( 
giving  divers  pecuniary  legacies  to  his  relations  therein  mentioned,  Jw^ 
among  others  a  legacy  of  5000/.  to  tiis  brother  the  defendant,  m 
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hxton)  devised  and  bequeathed  a  freehold  messuage  in  Liverpool,  and 
.ijall  his  household  goods,  fixtures,  furniture,  &c.  therein,  to  his  sister- 
sAivf  Alice  Buxton  for  her  life,  and  after  her  decease  unto  the  said 
John  Buxton  and  John  Fearon,  and  the  survivors,  &c.,  their  heirs,  exe- 
Mtors, administrators  and  assigns,  upon  trust,  with  all  convenient  speed 
::((r  her  decease,  to  realize  the  household  furniture  and  other  things  of 
rtrsonal  nature,  and  also  to  sell  and  dispose  of  the  freehold  messuage, 
s:Jto  hold  the  produce  of  such  real  and  personal  estate  upon  the  trusts 
k.ared  of  his  residuary  property.  And  the  testator  gave,  devised,  and 
tK:queathed  unto  the  said  John  Buxton,  John  Fearon,  and  Alice  Bux- 
(0,1,  (whom  he  appointed  the  executors  and  executrix  of  his  will,)  and 
he  survivors,  &c.,  all  his  real  and  personal  estate  not  before  specifically 
kTised  or  bequeathed  upon  trust,  with  all  convenient  speed  after  his 
iecease  to  call  in  and  convert  into  money  such  part  of  his  personalty  as 
.s^'iild  not  consist  of  money,  and  also  to  sell  and  dispose  of  his  freehold 
i:i  leasehold  estates  in  such  manner  and  at  such  prices  as  to  his  said 
I'L^tees  should  seem  reasonable;  and,  subject  to  the  payment  of  his 
df!(s and  funeral  and  testamentary  expenses  and  legacies,  to  hold  the 
rroxeds  upon  trust,  to  raise  two  several  sums  of  10,000/.  and  5,000/., 
:'ii  to  invest  the  same  in  the  public  funds,  or  on  real  security,  and  to 
•M  the  interest  and  dividends  to  the  several  parties,  and  according  to 
:^  several  trust  therein  mentioned.  The  testator  then  gave  the  residue 
.:  his  personal  estate  to  be  distributed  among  certain  charities  which  he 
"^ecified;  and  directed  that  all  his  said  legacies  should  be  paid  within 
^r  calendar  months  after  his  decease;  and  he  further  authorized  his 
X'mtors  to  pay  any  debts  owing  by  him  or  claimed  from  him  upon 
-7  evidence  they  should  think  proper.  Lastly,  he  declared  that  his 
^i  tnistees  should  be  charged  and  chargeable  respectively  only  for 
'^:*i  moneys  as  they  should  respectively  actually  receive  by  virtue  of 
-  trusts  in  them  reposed,  notwithstanding  their  giving  or  signing,or 
'■•  ng  in  giving  or  signing,  any  receipt  or  receipts  for  the  sake  of  con- 
•  My;  and  that  any  one  or  more  of  them  should  not  be  answerable 
r  accountable  for  the  other  or  others  of  them,  or  for  the  acts,  receipts, 
^fleets  or  defaults  respectively  of  the  other  or  others  of  them,  but  each 
nhem  only  for  his  or  her  own  acts,  receipts,  neglects,  or  defaults  re- 
-f'ciively;  and  that  they  should  not  be  answerable  or  accountable  for 
IT  banker,  goldsmith,  broker  or  other  person  with  whom,  or  in  whose 
'i'As  or  custody,  any  part  of  the  said  trust  moneys  should  or  might  be 
^posited  or  lodged  for  safe  custody,  or  otherwise  in  the  execution  of 
's  trusts;  and  that  they  should  not  be  answerable  or  accountable  for 
l^e  insufficiency  or  deficiency  of  any  securities,  stocks,  or  funds  in  or 
^'on  which  the  said  trust  moneys,  or  any  part  tliereof,  should  be  placed 
'Jtor  invested,  or  any  other  misfortune,  loss,  or  damage  which  might 
'^ppen  in  the  execution  of  the  trusts,  or  in  relation  thereto,  except  the 
'isie  should  happen  by  or  through  their  own  wilful  default  respectively, 
^•e  testator  died  on  the  21st  of  March  1826,  and  his  will  was  proved 
^vJohn  Buxton  and  Alice  Buxton  on  the  5th  of  May  1826,  and  by 
J  'im  Fearon,  the  other  exectitor,  in  the  month  of  July  1827. 
The  affidavit  of  D.  F.  Atkinson,  made  in  support  of  the  state  of  facts 
■irried  in  before  the  Master  on  behalf  of  the  plaintiffis,  among  other 
•mgs stated  that  he  had  been  the  solicitor  and  confidential  adviser  of 
;^ie  testator,  and  subsequently  of  the  executrix  Alice  Buxton,  by  whom 
^e  had  been  consulted  and  employed  in  the  management  of  the  testa- 
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lor's  afTairs  afler  liis  decease:  That  the  leslalor  was  at  the  tinH 
death  possessed  of  20,450/.  5  percent.,  and  also  of  awr  ft  p 
Mexican  bonds:  Tliat  in  ihe  montli  of  June  1SB6  lif.  '•'- ■ 
behalf  of  Alice  BiiKion,  repeatedly  wrote  to  Johu  Buxv 
10  sell  the  bonds,  and  to  join  with  her  in  autiiorizing  siv'. . 
he  received  from  John  Buxton  in  reply  a  letter,  date'l 
1S36,  to  the  following  effect: — "I  have  this  moment  rt:ci:ii-i;i.l  y 
lelters,  and  am  sorry  that  the  Mexican  bonds  keep  getting  of  i 
leas  value;  but  had  yon  been  authorized  to  sell  when  you  wrc 
would  not  have  been  sold  before  last  Friday,  ivbicli  would  ha 
so  bad  a  price  as  I  should  be  sorry  to  take.  It  asionialies  mo  i 
who  would  be  so  foolish  as  to  purchase  if  there  was  a  great  lil 
to  lower,  according  to  your  account,  as  1  should  think  those  vrl 
10  purchase  should  know  too  well  to  buy-  However,  my  min 
to  sell  just  at  this  bad  market;"  That  afterwanlson  the  ?lh 
1826  he  wrote  and  sent  by  post  another  letter  to  John  Biixlor 
lows; — "Mrs.  Biixloti  requests  mc  to  inform  you  tliat  she  b 
applied  to  by  one  of  the  legatees  for  Ihe  payment  of  his  Icgi 
that  unless  yon  make  up  your  mind  to  act  reasonably  in  the  adn 
lion  of  the  deceased's  effects,  she  will  throw  the  whole  cone 
chancery,  and  hold  yon  personally  responsible  for  the  great  lo 
sioned  by  your  refusing  to  sell  out  the  Mexican  bonds  when  tbi 
at  63/.  percent.:" — That  in  consequence  of  John  Buxton's  re 
■concur  in  the  sale  of  the  bonds,  a  formal  notice  was  afterwards 
upon  him  at  the  instance  of  Alice  Buxton,  to  the  effect  that 
Cocks  and  Co.  bankers,  Charing  Cross,  with  whom  the  Mexic«i 
were  then  deposited,  refused  to  give  thetn  up  iiiiiess  lie,  John 
joined  her  in  a  receipt,  which  she  thereby  required  hiiu  lo  do,  i 
that  the  bonds  might  be  got  possession  of  and  sold,  and  t 
ceeds  applied  as  directed  by  the  will;  and  that  iniless  he  coi 
wilhin  one  month  from  the  dale  thereof,  to  join  her  in  doly  an 
larly  executing  the  trusts  of  the  will,  and  in  administering  thi 
according  to  the  terms  of  Ihe  said  will,  a  bill  in  equity  would 
agitinst  him,  and  that  he  would  be  held  liable  for  all  losses  and  d 
already  sustained  in  consei]uence  of  his  retarding  and  obstrucl 
due  administration  of  the  said  deceased's  effects,  and  the  execi 
the  trusts  of  the  will.  This  notice  wns  dated  the  22d  Septeinbi 
and  was  served  on  John  Buxton  on  the  4(h  of  October  fotlowinj 
It  appeared  from  the  counter-stale  of  facts  carried  in  on  In 
John  Buxton,  and  the  aCIidavit  made  in  support  of  it,  that  the 
purchased  the  5  per  cent.  Mexican  bonds  on  different  days  in  ttii 
of  January  1S25,  and  at  prices  varying  between  SOA  and  SSt.: 
on  the  2l8t  July  LS26,  when  the  four  calendur  months,  at  the 
which  the  legacies  were  directed  to  be  paid,  expired,  the  mark' 
of  5  per  cent.  Mexican  bonds  was  only  40/.  per  cent.,  boitig 
cent,  lower  than  the  lowest  price  at  which  the  bonds  in  questic 
afterwards  actually  sold:  That  the  price  of  5  per  cent.  ^Mexicai 
on  the  30th  day  of  June  1826  was  421.  per  cent.,  and  that  dtii 
month  of  July  laae  the  price  of  such  bonds  was  never  higher  il 
per  cont.,  and  was  at  one  period  ns  low  as  SI/,  per  cent.:  tlial 
!lth  August  1620,  when  Atkinson's  letter  of  the  9lh  of  Augui 
10  John  Buxton's  hands,  the  price  of  Mexican  bonds  was  low< 
was  subsequently  obtained  on  the  sale;  and  that  with  respect 
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eisand  contained  in  the  notice  of  the  22d  September,  the  same  had 
ten  waived  by  Alice  Buxton,  who  had  frequently  in  the  months  of 
November  and  December  1826  stated,  that  as  the  executors  were  re- 
rtiring  much  larger  interest  for  the  Mexican  bonds  than  could  be  got 
liny  other  way,  they  would  not  sell  them  until  after  all  the  testator's 
t-iases  had  been  disposed  of;  and  that  Alice  Buxton  at  that  time  said 
Si  coDFersation  that  she  had  frequently  asked  John  Buxton  to  join  in 
i^.  sale  or  the  bonds  merely  to  hear  what  he  would  say,  although  she 
?ii  herself  no  intention  of  selling  them  till  the  sales  of  the  houses  were 
\i  completed. 
The  Master's  report,  after  setting  forth  the  testator's  ^will,  and  the 
0!e  of  facts  laid  before  him  on  behalf  of  the  plaintiffs  and  of  the  defend- 
.^!  John  Buxton  respectively,  together  with  the  affidavit  by  which  they 
Tere  supported,  fonnd  that  the  testator  at  the  time  of  his  death  on  the 
2Ist  of  March  1826,  was  possessed  of  20,450/.  Mexican  bonds  bearing 
.terest  at  5/.  per  cent,  per  annum,  and  of  200/.  of  the  like  bonds  bearing 
sterest  at  6/.  per  cent,  per  annum:  that  on  the  21st  June  1827,  5000/. 
f  tlie  5  per  cent  bonds  were  sold,  2000/.  thereof  at  57/.  lOs.  per  cent., 
ni  3000/.  thereof  at  57/.  per  cent. :  that  on  the  29th  October  1827,  the 
i'-'il  6  per  cent«  bonds  were  sold  at  54/.  10^.  per  cent,  as  also  8450/.  of 
y.  5  per  cent,  bonds  at  42/.  10^.  per  cent.:  that  on  the  following  day. 
X^O/.more  of  the  5  per  cent,  bonds  were  sold  at  42/.  15^.  per  cent.,  and 
00/.,  being  the  remainder  of  the  said  bonds,  were  sold  at  42/.  10^.  per 
'^:it.;  and  upon  consideration  of  the  said  several  states  of  facts  and  evi- 
cnce  addnced  in  support  thereof  respectively,  he  was  of  opinion  that 
^iit defendant  John  Buxton  took  an  unnecessary  and  unreasonable  time 
t'Ospose  of  the  bonds  in  question,  and  that  he  ought  not  to  have  specu- 
•i'd  OQ  the  rise  and  fall  of  those  securities;  and  he  was,  therefore,  fur- 
•tr  of  opinion  that  under  a  provident  administration  of  the  estate  the 
^d  bonds  should  have  been  sold  sooner,  and  that  a  loss  had  been  sus- 
•^ed  by  the  said  testator's  estate.    And  he  also  found  that  the  said 
»nds  ought  to  have  been  sold  in  the  month  of  October  1826,  when  the 
^n  market  price  of  the  5  per  cent  bonds  was  55L  per  cent,  and  of 
>^  6  per  cent  bonds,  64/.  per  cent    But  upon  the  sum  of  2,000/.  sold 
^  Jane  1827  at  57/.  lOs.  per  cent,  and  the  sum  of  3000/.  sold  at  the 
ame  time  at  57/.  per  cent  he  found  that  there  had  been  no  loss,  but  a 
pu);  and  with  respect  to  the  remainder  of  the  5  per  cent,  bonds  sold  in 
'>:(ober  1827  at  42/.  10^.  and  42/.  15^.  per  cent,  and  the  said  6  per  cent 
'jnds,  sold  at  the  same  time  at  54/.  10^.  per  cent,  he  found  there  had 
^n  a  loss,  namely,  the  difference  between  those  prices  and  the  respect- 
'7e  sums  of  55/.  per  cent  and  64/.  per  cent,  for  which  John  Buxton 
:cght  (0  be  liable,  being  the  cause,  by  his  refusal,  why  the  bonds  were 
'^'i  sold  in  October  1826;  and  he  found  that  such  loss  to  the  testator's 
trate  amounted  to  the  sum  of  1,947/.  15^. 
To  this  report  the  defendant  John  Buxton  took  a  number  of  excep- 
*^0Ds,aIl  of  which  were  in  substance  reducible  to  two;  first, — That  the 
Master  had  come  to  a  wrong  conclusion  in  finding  that  the  exceptant 
;a|ht  to  be  held  liable  for  the  loss  occasioned  by  the  Mexican  bonds  not 
^^^ing  been  sold  at  an  earlier  period;  and,  secondly, — ^That  be  had  pro- 
ved on  erroneous  principles  in  calculating  the  amount  of  the  loss. 

Mr.  Pemberton  and  Mr.  John  Wilson,  for  the  exceptions. 

Upon  the  facts  and  evidence  before  him,  the  Master  was  wrong  in 
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charging  Mr,  Iliixlon  wiih  any  part  of  the  loss  occasiui' 
ill  disposing  of  these  bonds.  Mr.  Buxton,  being  bimsmf 
under  ilie  will,  liad  a  slrong  interest  in  seeing  ibal  the  fr?< 
tagecmsly  realized,  and  duty  admin tsiered.  Ii  is  not  prctr-micJ 
ihe  course  which  be  look  in  dealing  with  this  portion  of  tha  a 
was  aciiiaied  by  sinister  motives,  or  exhibiled  anylhtng  like  can 
or  cnlpable  neglect.  On  the  contrary,  ic  is  clear  that  he  acted  b 
ihroiighoiit,  and  with  an  honest  intention  to  benefit  his  testator^ 
and  that  he  was  always  anxiously  looking  out  for  a  favournlile  i 
iiity  of  converting  i\\f-  bonds  into  money.  Considering,  hom 
high  price  at  which  the  testator  had  purchased  ihem,  ihe  diOie 
responsibility  of  selling  property  of  this  description  in  a  falling 
fluctuating  markel,  the  high  rate  ofinlerest  which  the  inv«»ra«ii 
and  of  which,  in  the  mean  time,  the  leslalor's  esiaie  hai  •'  -  ■'■" 
and  remembering  also  that  uitlil  the  month  of  Octobc: 
houses  were  brought  to  sale,  there  whs  no  object  for  wl 
of  the  bonds  would  be  required,  one  can  hardly  be  jui; 
Buxton  should  have  been  irresolute,  and  have  evinced  an  unwi 
precipitately  to  part  with  so  large  a  portion  of  the  assets  at  a  gn 
fice.  Happily,  indeed,  for  the  parties  beneficially  interests, 
better  advised  than  to  adopt  such  a  course.  If  he  had  sold,  si 
tainly  would  have  been  fully  justified  in  doing,  at  the  end  of  foui 
from  the  leslaior'a  decease,  the  bonds  would  have  produced  : 
than  40/.  for  every  100/,,  instead  of  producing  54/.  and  57/.,  ih 
obtained  upon  the  respective  sales  which  were  subsequenily  m> 
The  whole  of  the  receipts  from  these  bonds  must  be  considen 
result  of  one  transaction  or  speculation;  and  if  the  executor  ii 
the  loss  arising  upon  some  of  the  sales,  so  ought  he  in  fnirnc 
allowed  the  profit  made  upon  the  olhers.  And  yet  the  very  pifl 
have  in  one  instance  enjoyed  all  the  benefit  resulting  from  1 
admitted  by  themselves  to  have  been  judicious  because  it  has  b 
tunate,  are  so  unreasonable  as  to  seek,  in  anotlier  instance,  to 
him  with  the  loss,  or  rather  with  the  amount  not  gained  in  const 
of  his  not  having  got  rid  of  the  residue  of  the  slock  at  some  othei 
period,  at  which  they  choose  to  say  it  might  or  ought  to  hat 
peremptorily  sold.  What  that  particular  period  is,  or  upon  wh 
ciple  to  be  determined,  cannot  be  collected  from  their  own  slate  i 
But  the  Master,  most  unaccountably,  has  come  to  the  conclusi 
the  sale  ought  To  have  taken  place  in  the  month  of  October  182( 
the  notice  was  served  upon  John  Buxton,  requiring  him  to  ciinc 
his  co-executrix  in  removing  the  bonds  from  the  custody  of  the  I 
for  the  purpose  of  having  them  sold;  and  he  has  accordingly  i 
John  Buxton  with  the  sum  which,  at  the  average  price  in  that 
the  stock  would  have  produced.  Bni  why  should  tliis  notice,  c 
suming  it  to  be,  what  it  is  not,  a  formal  request  by  Mrs.  Buxton ' 
bonds  should  be  immediately  sold,  deprive  the  exceptant  of  all  dii 
and  authority  as  an  executor?  Why  was  he  to  yield  up  his  own  i 
to  that  of  Mrs,  Buxton?  If  a  difTerencc  of  senlimcnl  between  i 
executors  or  co-trustees  is  to  put  an  end  to  (he  right  of  either  lo ) 
in  Ihe  execution  of  the  trust,  the  nomination  ofsevcral  persons  i 
an  office  jointly,  instead  of  being  a  security  for  a  prudent  and  espi 
administration  of  property,  will  be  a  source  of  constant  couteiili 
gation,  and  delay.     If  the  bonds  ought  not  to  have  becu  sold 
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.  ration  of  the  foar  months,  (and  that  they  ought  to  have  been  thefi 
1  will  hardly  be  maintained,  inasmuch  as  the  interest  of  the  plaintifis 

:.J  in  that  case  have  materially  suffered,)  the  only  other  time 
I  h  am  be  suggested  as  proper,  was  at  the  end  of  a  year  from  the 

h  of  the  testator.  The  plaintiffs,  however,  have  not  thought  fit  to 
i  wmi  that  period;  and  the  inference  is,  that  a  sale  at  the  end  of  a  year 

id  have  been  attended  with  a  greater  loss  than  the  one  of  which 
,  complain.  Snch  a  period,  therefore,  would  not  have  answered 
r  parpose.     It  is  to  be  observed,  moreover,  that  the  clauses  in  the 

Testing  a  discretion  in  the  executors,  and  relieving  them  from 

.usibility  for  losses,  are  unusually  large  and  comprehensive. 

Mi.  Bickersteth  and  Mr.  Walker,  contra. 

ii  iias  long  been  settled  that  the  indemnity  clause,  however  general 

!;  terms,  has  no  greater  effect  in  limiting  an  executor's  responsibility 

1  a  court  of  equity  will  imply  in  the  absence  of  such  a  clause.     The 

v^i  proceeds  upon  the  ground,  that  the  exceptant  has  been  guilty  of 

oper  and  inexcusable  delay  in  disposing  of  these  bonds;  and  the 

tn  of  October  1826,  has  been  adopted  as  a  convenient  time  at  which 

.  might  and  ought  to  have  been  sold.     Mr.  Buxton  did  not,  as  it 

ills  duty  to  have  done,  realize  the  bonds  within  a  year  after  the  tes*- 

:'s  death;  although  during  that  period  more  than  one  opportunity 

•rred  at  which  he  might  have  sold  them  for  a  higher  price  than  was 

tiially  obtained.    He  chose  to  hold  them  for  seven  months  longer, 

'  '0  speculate  npoti  a  possible  rise  of  price.    As  his  proceedings  in 

respect  were  a  clear  breach  of  trust,  though,  perhaps,  not  originate 

nany  bad  motives,  the  plaintiffs  had,  in  strictness,  a  right  to  charge 

-  ^viih  the  difference  between  the  highest  sum  which  might  have  been 
^t  any  time  in  the  course  of  the  year,  and  the  sum  which  was  after- 

'■h  actually  realized.  A  trustee  who  speculates  with  his  trust  money 
•vs  does  so  at  bis  own  peril.  The  profit,  if  any,  belongs  to  the 
''-'i  que  trusty  the  whole  loss  must  be  borne  exclusively  by  the  trus- 
^  naself, — simply  on  the  principle  that  such  conduct  is  a  wilful  and 
^rous  violation  of  duty,  and  ought,  by  every  means,  to  be  discoun- 
•^.ced  and  punished.  The  rule,  therefore,  has  invariably  been  that, 
n.easaring  the  amount  of  liability  incurred  under  such  circumstances^ 

-  -uculation  shall  be  made  in  a  way  most  unfavourable  to  the  trustee^ 
most  beneficial  to  the  cestui  que  trust;  and  this  furnishes  a  com* 

0  answer  to  the  argument,  that  the  series  of  sales  is  to  be  treated  as 
tiitire  transaction,  and  a  balance  of  profit  and  loss  to  be  struck  upon 

t  whole;  Ex  parte  Lewis,  1  Glyn.  &  Jam.  69.  Such  a  principle  has 
>:  been  recognised  in  a  court  of  equity,  and  if  once  admitted,  would 
'  'iuce  and  encourage  a  mischievous  license  in  persons  filling  a  fidu*- 
7  character;  Dimes  v.  Scott,  4  Russ.  195,  (3  Cond.  Cha.  Rep.  630.) 
ti  has  been  said  of  the  hardship  to  Mr.  Buxton,  but  the  hardship 
<  c  plaintiffs,  upon  whom  no  blame  can  attach,  is  wholly  overlooked. 

1  lie  Master  being  satisfied,  on  the  evidence  before  him,  that  the  delay 
'bprovident  and  unwarrantable,  it  became  necessary,  for  the  pur- 

"  of  computing  the  loss  sustained  by  the  estate,  and  the  consequent 

'  '^  ly  of  the  executor,  to  fix  upou  some  particular  period,  within  the 

^f' ai  which  the  sale  would  have  properly  taken  place;  and  the  cir- 

tanceof  John  Buxton  having  been  then  formally  called  upon  by 
co^xeciitrix  \q  concur  in  measures  for  immediately  disposing  of  the 
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bonds,  determined  the  Master  in  assuming  the  month  of  October  1 
as  a  reasonable  time.  Mr.  Buxton's  attention  was  pointedly  calk 
the  subject  by  the  communications  made  to  liim  in  the  months  of  J 
and  August,  1826;  and  by  the  formal  note  of  the  22d  of  Septem 
served  upon  him  early  in  the  following  month,  the  propriety  of  im 
diately  converting  property  of  so  very  hazardous  a  description, 
again  strongly  pressed  upon  his  consideration;  £ar/7ar/e Hughes,  6  Vj 
617.  The  difference  of  opinion  expressed  by  the  individual  whom 
testator  had  associated  with  him  in  the  trust,  might  be  no  reason  wi 
he  should  surrender  his  own  judgment,  but  it  was  an  additional  reasj 
why  he  should  run  no  unnecessary  risk,  and  why,  if  he  afierwaii 
transgressed  the  strict  line  of  duty  to  the  injury  of  the  estate,  hestioq 
not  be  held  excused.  According  to  the  rule  of  the  court,  any  othl 
period  within  the  year,  at  which  the  bonds  bore  as  high,  or  a  hi^tj 
price,  than  they  bore  in  October  1826,  might,  for  the  purpose  of  the  c^ 
culation,  have  been  properly  adopted  as  the  time  for  a  sale;  for  l{ 
Buxton,  by  committing  a  breach  of  trust,  had  made  himself  liable 
the  utmost  value  which  the  most  discreet  and  vigilant  exercise  of  i 
trust  would  have  secured  to  the  estate.  But  the  cestui  que  trusts  m 
sidered  that  tiie  period  fixed  by  the  Master  was,  under  the  circumstance 
a  natural  and  reasonable  period,  and  they  therefore  acquiesced  in  d 
report. 

I 

Mr.  Pemberton,  in  reply. 

Nov.  20. — The  Master  of  the  Rolls. — The  Mexican  bonds,  as  | 
which  the  present  question  arises,  were  sold  partly  on  the  21st  ot  J  I 
1827,  at  prices  varying  from  57/.  to  57/.  IOj.,  partly  on  the  29ih  of  <' 
tober  at  42/.  10^.,  and  the  remaining  part  on  the  SOth  of  the  same  mo: 
at  42/.  10^.  and  42/.  I5s.  There  was  also  a  small  sum  of  6  per  ct:' 
stock,  which  was  sold  on  the  29th  of  October,  at  54/.  10^. 

In  support  of  the  claim  of  the  legatees  it  was  argued  that  the  exe 
tor  ought  to  be  charged  as  the  Master  has  charged  him,  because  t:. 
has  not  been  a  prudent  administration  of  the  estate  with  respect  to  ih 
bonds,  and  that  the  bonds  ought  to  have  been  sold  sooner.  The  Ma  i 
has  certainly  fixed  upon  a  very  extraordinary  time  as  the  one  at  wL 
the  sale  ought  to  have  taken  place,  and  one  for  which  no  good  rea' 
seems  assignable;  for  he  has  neld  that  the  sale  ought  to  have  been  ma 
in  the  month  of  October  1826,  on  the  ground  that  an  application  ^v 
made  by  Alice  Buxton  early  in  that  month,  calling  upon  her  co-exec .: 
to  sell. 

Before  I  inquire  how  far  the  Master  was  right  in  fixing  upon ! 
period  he  has  adopted,  the  question  arises,  whether,  iudependeniij 
any  such  application,  it  was  so  far  the  duty  of  John  Buxton  to  stii 
any  antecedent  period  as  to  make  him  liable  for  the  loss  consequent^ 
the  delay.  Except  the  provision  for  the  payment  of  the  legacies  wi: 
four  months,  there  is  nothing  peculiar  in  the  will.  A  direction  to  co 
vert  with  all  convenient  speed  is  no  more  than  the  ordinary  duty  imp! 
in  the  office  of  an  executor,  and  there  must  necessarily  be  some  di-c: 
tion.  If  a  reasonable  discretion  were  to  be  denied  to  an  executor,  n 
were  to  be  laid  down  as  an  inflexible  rule  that  he  ought  to  convert  u 
assets  without  waiting  or  considering  how  far  it  was  for  the  interest  < 
those  who  are  beneficially  entitled,  there  would  of  necessity  be  ahv^} 
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inmediate  sale;  the  executor  would  be  bound  to  sell  at  whatever 

Such  a  rule  would  be  in  its  operation  most  injurious,  and  it  has 

r  been  acted  upon  by  the  courts  which  in  cases  of  this  kind  has 

<y8  considered  what  is  for  the  interest  of  all  parties  concerned. 

!,e  real  question  for  the  consideration  of  the  court  is,  whether  a 

•■  'labie  discretion  has  been  here  exercised  by  the  executor.    I  can- 

'  .inic  that  it  was  his  duty  to  couie  to  an  immediate  sale  of  these 

^<.  any  more  than  of  any  other  description  of  properly.     Looking  to 

orrespondence,  it  is  impossible  to  impute  anything  to  the  executor 

in  anxious  desire  lo  increase  an  estate  in  which,  undoubtedly,  he 

.imself  a  large  personal  interest.    The  testator  had  bought  these 

is  at  a  very  high  price,  and  a  considerable  depreciation  had  taken 

e  in  their  value  prior  to  the  time  of  his  death.     It  is  to  be  observed 

ihat  at  the  end  of  the  four  months,  when  the  legacies  were  directed 

•  paid,  the  bonds  were  lower  than  the  prices  which  they  afterwards 

ed;  and  if  they  had  been  then  sold,  it  could  only  have  been  on  the 

id  that  it  was  a  convenient  time  to  convert  them.     On  the  21st  of 

. .  ai  the  expiration  of  the  four  months,  the  bonds  were  only  at  40/., 

•nrly  in  that  month  they  had  been  sold  as  low  as  31/.,  a  depression 

'.  which,  towards  the  middle  of  the  month,  they  began  gradually  to 

rer.    Now  there  were  no  circumstances  at  that  time  to  render  a  sale 

em  a  matter  of  pressing  moment.    On  the  contrary,  indeed,  if  they 

^  ^een  sold,  nothing  could  have  been  done  with  the  proceeds,  nor  did 

^arties  interested  require  a  sale.    The  application  oy  Alice  Buxton 

•  made  in  the  following  October,  the  leasehold  estates  not  being  at 
'ime  adequate  to  the  payment  of  the  legacies.    The  executor,  how- 

'. still  entertained  an  opinion  that  it  was  not  advisable  to  sell;  and  if 

d  exercise  that  discretion,  as  it  was  within  his  authority  to  do,  there 

'0  immediate  purpose  to  which  the  produce  could  be  applied. 

.'US  matters  went  on  until  the  time  arrived  when  there  was  a  press- 

-  lecessity  for  realizing  the  whole  of  the  assets,  and  then  the  bonds 

•^  sold  at  a  price  higher  than  they  would  have  brought  in  July, 

-;h  not  so  high  as  they  would  have  produced  in  October  1S26.  This, 

vas  the  state  of  circumstances;  there  was  property  to  be  converted 

'  legitimate  purpose,  which  purpose  could  not  be  carried  into  effect 

v'  particular  time,  although  if  the  conversion  had  taken  place  at  that 

.a  large  profit  would  have  been  derived  from  the  transaction.     No 

^rity  has  been  produced  in  which,  under  such  circumstances,  the 

^  nal  representatives  of  a  testator  have  been  held  liable  for  the  loss 

^ioned  by  their  not  selling  at  the  earlier  period.     In  Lowson  i;. 

' 'and,  2  Bfo.  C.  C.  156,  an  executor  was  held  liable  for  a  bond  debt 

'-^  had  been  allowed  to  remain  due  for  several  years  after  the  testa- 

'<  death,  the  report  stating  that  only  one  application  had  been  made 

'  e  obligor  for  payment,  and  that  no  further  steps  had  been  taken 

'  nsihim.    These,  too,  are  in  a  certain  sense  bond  debts,  but  they 

d  only  be  realized  by  a  sale  of  the  securities.     In  its  circumstances, 

fore,  that  case  was  totally  dissimilar  to  the  present.    The  same  ob- 

•Mion  applies  to  Powell  v.  £vans,  5  Ves.  839,  which  was  also  the 

"  of  abend  debt:  there  three  years  had  elapsed  from  the  death  of  the 

-or,  and  besides  the  lapse  of  time,  tlie  executor  had  never,  during 

•  period,  made  any  inquiry  as  to  the  circumstances  or  solvency  of  the 
2or.  Then  comes  the  case  of  Tebbs  v.  Carpenter,  1  Mad.  290, 
tcl),  as  reported,  is  a  very  strong  decision;  but  whatever  may  be  the 
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merits  of  that  case,  it  was  a  neglect  sought  to  be  charged  on  the  exea 
tors  for  the  loss  of  arrears  of  rent  due  for  several  years,  and  from  a  mi 
variety  of  tenants.  In  the  two  cases  first  adverted  to  there  was  not  on! 
considerable  delay,  far  exceeding  that  which  occurred  in  the  pre^  i 
case,  but  also  several  additional  circumstances  implying  or arooutKiigi 
crassa  negligentia  on  the  part  of  the  executors,  and  showing  that  ihi 
took  no  care  or  trouble,  and  did  not  attempt  to  exercise  any  jiidgme 
as  to  the  time  when  the  money  should  be  call&d  in. 

In  the  present  case  nothing  of  that  kind  can  be  imputed.  On  the  pi 
of  the  executor  there  was  a  vigilant  attention  throughout;  he  exerci^: 
his  best  discretion,  and  if  ho  has  erred,  it  was  an  error  in  the  jndgrr.e 
he  formed  with  respect  to  the  propriety  of  leaving  the  property  in  tl 
state  of  investment  in  which  he  received  it  from  the  testator.  If,tber 
fore,  he  was  entitled  to  exercise  a  discretion,  and  the  proof  is  that 
did  so,  although  he  came  to  an  unfortunate  conclusion,  the  qaestion 
whether  he  is  to  be  charged  with  the  loss.  I  can  find  no  case,  and  ii o 
has  been  produced  in  which  an  executor  has  been  called  upon  to  le 
the  loss  that  has  arisen,  because,  in  the  bond  fide  exercise  of  a  reas 
able  discretion,  the  conclusion  he  came  to  has  turned  out  unfortunate 

If,  then,  an  executor  be  in  general  entitled  to  exercise  snch  a  discr 
tion,  the  next  question  is,  how  far  that  discretion  was  limited  in  i! 
present  instance  by  the  application  made  to  Buxton  by  his  co-executri! 
m  other  words,  did  that  application  render  it  his  imperative  dutyios' 
If  that  were  so,  the  effect  would  be  to  vest  the  whole  discretion  in  A  i 
Buxton,  and  totally  to  deprive  John  Buxton  of  any.     If  a  discreii 
rests  with  one  of  two  executors,  it  must  surely  follow  that  the  discre" 
cannot  be  taken  away  by  the  other  coming  to  a  different  concliisi' 
One  is  not  bound  to  agree  with  the  other:  in  case  of  a  diversity  of  opu 
they  can  only  resort  to  some  higher  authority  which  is  competed 
control  them  both.    The  Master's  view,  however,  was  different;  ahho 
certainly  one  would  have  supposed  that  the  time  which  there  was  ni 
reason  lo  consider  as  the  proper  time  was  the  month  of  July,  soon ::' 
the  time  when  the  first  application  was  made  to  the  executor,  ra* 
than  the  following  October.    I  cannot,  therefore,  think  that  if  Bux: 
was  entitled  to  exercise  a  discretion  in  the  matter,  he  was  bound 
surrender  his  own  judgment  because  one  of  his  co-executors  entertain 
a  different  opinion  from  himself. 

For  these  reasons  I  am  of  opinion  that  the  Master  has  come  to 
erroneous  conclusion,  and  that  John  Buxton,  in  delaying  to  dispost 
these  Mexican  bonds,  did  no  more  than  exercise  a  discretion  which 
was  justified  in  exercising.  ' 

Exceptions  allowed. 
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Watkins  v.  Brent. 

1  3fyhe  ^  Craig,  97. 

\  iostitotioii  of  a  soit  in  the  Ecclesiastical  Court,  for  the  purpose  of  recalling  prey 
''i\e,  i»  not  a  groand  upon  which  alone  this  court  will  interfere  to  restrain  the  exe- 
n.cr  from  receiving  the  assets. 

Ufrv,  however,  the  executor  had  agreed,  through  his  proctor,  that  the  validity  of 
ti^tr  testaiDeotary  paper  hy  which  he  was  appointed,  should  he  tried  in  the  soit  to 
re^ll  probate,  an  order  was  made  for  an  injunction  and  a  receiver,  and  that  order 
^2s  tfiinned  on  appeal. 
>fo;0  Loids  Commissioners  Pepys  and  Bosanquet,  Nov.  9,  23,  1835. 

TIMOTHY  BRENT,  Esq.  died  in  February  1833,  leaving  three 
Mamentary  papers,  by  one  of  which  he  had  appointed  his  wife,  Mar- 
r^ret  Brent,  and  William  Breut  Brent,  Esq.  his  executrix  and  executor. 
in  Jane  1833,  probate  of  these  papers  was  granted  to  Margaret  Brent 
v  ihe  Prerogative  Court  of  Canterbury,  power  being  reserved  to  Wil- 
■m  Breat  Brent  to  come  in  and  prove  them. 

la  January  1835,  the  plaintiffs  in  this  cause,  who  represented  the  next 

kin  of  Timothy  Brent,  instituted  proceedings  in  the  Prerogative  Court 

Mhe  purpose  of  recalling  the  probate,  and  setting  aside  the  papers,  as 

•being  testamentary.    A  decree  of  the  Prerogative  Court  was  made, 

--:ng  upon  Margaret  Brent  to  show  cause  why  she  should  not  bring 

~'^e  probate  and  prove  the  alleged  testamentary  papers  in  solemn  form, 

'  '^  sho  V  cause  why  the  papers  should  not  be  pronounced  to  be  invalid, 

•ii  the  probate  thereof  revoked. 

In  Jane  1835,  while  these  proceedings  were  pending,  Margaret  Brent . 
•^i  intestate.  A  caveat  against  the  grant  of  probate  of  the  papers  in 
->?stioD  to  William  Brent  Brent  w^as  immediately  entered  by  the  proctor 
[-'  the  plaintiffs.  The  caveat  was  warned  by  the  proctor  for  Margaret 
^^%  who  also  applied  for  probate  on  behalf  of  William  Brent  Brent, 
^  the  surviving  executor. 

Tbe  proctor  for  the  plaintiffs  was  then  authorized  by  them  to  institute 
s  suit  against  William  Brent  Brent  for  the  purpose  of  setting  aside  the 
^^t^entary  papers,  similar  to  that  which  had  been  commenced  against 
^t^rgaret  Brent.  No  probate  was  granted  to  William  Brent  Brent. 
(t  was  agreed  between  the  respective  proctors  that  the  suit  for  probate 
''behalf  of  W.  B.  Brent  should  be  dismissed,  and  that  an  appearance 
^  ^he  original  suit  should  be  entered  on  behalf  of  W.  B.  Brent,  in  the 
'^ce  and  stead  of  Margaret  Brent,  and  that  that  suit  should  be  revived, 
*m  was  done  accordingly. 

^^e  bill  prayed,  amongst  other  things,  that  an  injunction  might  issue 
^^  retrain  Wifliain  Brent  Brent  from  selling  or  transferring  the  moneys 
f  ^e  funds  which  belonged  to  Timothy  Brent,  and  that  a  receiver  might 
'^appointed  of  Timothy  Brent's  personal  estate. 

^pon  motions  made  before  the  Vice-chancellor,  upon  affidavits  before 
]^^nxy  His  Honour  made  two  orders,  one  for  an  injunction,  the  other 
f  a  receiver.  The  defendant,  William  Brent  Brent,  now  moved  to 
'^^  the  Vice^hancellor's  orders. 
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Mr.  Wigram,  Mr.  Richards,  and  Mr.  Sievens,  for  ihe  motioos. 
This  court  has  never  imerfcred  by  appointing  a  receiver  wheD ) 
has  already  been  grained,  except  in  Riutierfnrd  v.  Dooglas,  1 
Siu.  lll,n.,  (1  Cond.  Cha.  Rep.26,  n..)  where  the  object  of  the  tui 
Ecclesiastical  Coarl  was  to  recall  probalo.    It  is  lo  be  observed,  he 
that  in  that  case  the  inoiion  fur  a  receiver  was  not  opposed,  and  i 
circumstances  whicli  called  for  the  inlerposition  of  the  '-'"■"  ^'■' 
strong:  the  probate  had  been  obtained  wilh  undue  haste 
piitationio  thai  effect  iiulie  present  case.  Theappoiiitmt  [ 
this  case  was  iinnecessary,  for  it  was  made  whuii  t'icic  - 
to  receive  the  assets.     The  probate  granted  (ci    ' 
to  W.  Brent  Brent,  the  other  executor;  lirooko 
Mod-  39;  if  that  were  not  so,  the  proceeding; 
Brent  Brent  for  the  purpose  of  recalling  probaic  .. ....... 

cessary.  In  a  ceriain  sense,  it  is  undoubtedly  true  tli.^- 
itot  in  practice  laife  notice  of  an  executor  who  has  not  ; 
necessary  to  make  him  a  party  to  a  suit;  but  it  would  - 
so  to  do.  The  ptaiuliffs  have  no  right  to  a  receiver,  - 
show  that  W.  Brent  Brent  is  an  iinprojier  person  to  ri^' 
as,  for  instance,  by  reason  of  insolvency,  or  that  ihert-  ■ 
property  being  lost,  or  that  the  will  was  improperly  ol-: 
testator,  as  in  Rutherford  v.  Douglas. 

Mr.  Kindersley  and  Mr.  Bligh,  contra. 

We  make  no  imputations  with  respect  to  tlie  mode  Ji. 
bate  was  obtained  by  Margaret  Brent.  We  rely  upon  - 
conn,  lo  appoint  a  receiver  wherever  there  is  a  fmna  / 
tbo  Ecclesiastical  Court  as  lo  the  grant  of  probate.  1 
substratum  for  the  institution  of  the  present  proceedii  _ 
siaslical  Court.  It  is  a  serious  question  whstlier  the  v.  i 
codicil  have  any  operation  at  all.  The  Vice-Chancollor  - 
the  face  of  the  papers  which  are  alleged  to  be  tesiumen; 
bo)ia  fide  litigation  iu  the  Ecclesiastical  Court.  TherL  . 
the  existence  or  iion-existeoce  of  a  proper  executor,  ai. 

therefore  interfere  lo  protect  the  property  pending  the  lih^;^ 

Erskine  decided,  that  where  the  Ecclesiastical  Court  had  puvor  uj 
administration  pendente  lite,  this  court  ought  not  lo  inlerfure;  Hii 
V-  Chave,  12  Ves.  462;  but  that  distinction  is  now  explodcil.   It>  t 
King,  6  Ves.  173,  LordEldon  says  that  a  motion  forarri 
a  litigation  in  the  Ecclesiastical  Court,  is  almost  of  cou. 
that  in  that  case  no  probate  had  been  granted;  hut  I.<  : 
guage  is  general;  he  does  not  make  any  distinction  bu^ 
and  one  such  av  this;  and  what  he  says  is  applicable  i' 
which  the  assets  may  get  into  hands  which  may  evetii'i:'. 
those  into  which  they  ought  not  to  have  come.     It  ui.i'. 
W.  B.  Ilrent  is  no  executor  at  all.     The  Eseneral  princii 
by  the  cases  of  Atkinson  v.  Henshaw,  i  V.  &  B.  S5,  ^w-, 
u  V.  &  B.  56.     In  Kutherford  v.  Douglas,  already  cited,  ' 
to  recall  probate,  and  the  order  for  a  receiver  was  allovi 
as  of  course.     The  case  may,  however,  be  considerc'l 
decided  on  an  cxpar/c  application,  and  is  no  aiuhority  ' 
Andrews  v.  Powys,  a  Bio.  P.  C.  504,  Toml.  ed.,  a  will  i 
been  proved  in  tlie  Ecclesiastical  Court;  but  the  persoD  whi-  \M 
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:ri)ed  exeeotor  in  a  former  will  filed  a  bill  to  discover  by  what  means 
•  will  of  which  probate  had  been  granted  had  been  obtained.  The 
indaDt  demurred,  because  the  jurisdiction  was  in  the  Ecclesiastical 

•  out:  the  demurrer  was  overruled,  and  a  receiver  was  appointed. 

it  is  true  that  if  two  executors  are  appointed  by  a  will,  of  whom  one 
>r.ives,  the  other  may  at  law  sue  and  is  to  be  sued  at  law,  and  may 

.  :ct  the  assets;  but  it  is  not  so,  if,  as  in  the  present  case,  the  executor 
xbo proved  has  died;  the  surviving  executor  could  not  at  law  sustain 
LI  action,  without  obtaining  probate  before  trial.  It  has  been  the  uni«» 
.  j>al  practice,  from  all  time,  that  if  one  of  two  executors  proves,  and 
..r:idiies,  and  the  surviving  executor  wishes  to  act,  he  comes  in  and 

}ves.  That  practice  is  a  strong  argument  to  show  that  the  survivor 
iM:*t  entitled  to  act  as  executor  without  proving.    If  the  survivor  does 

.  prove,  but  dies,  his  executor  is  not  the  executor  of  the  original  tes* 
':( r.  Then,  all  assets  are  not  legal;  some  are  equitable.  No  surviving 
-lecutor  who  has  not  proved  has  ever  ventured  to  file  a  bill  in  this  court 
•^virtue of  his  authority  under  the  probate  granted  to  the  deceased 
x-^Qtor  enuring  to  him.  The  court  could  not  recognise  him  as  executor 
't:i  it)  the  life  of  the  deceased  executor;  still  less  afterwards.  This  very 
^i  \s  raised  in  the  judgment  in  Andrews  v.  Powys» 

Mr.  Wigram,  in  reply. 

Tbe  Vice-ChaDcellor  held  W.  Brent  Brent  to  be  executor  for  all  the 

Jrposesof  the  suit;  for  the  order  appointing  the  receiver  allows  the 
'mxei  to  make  nse  of  W.  Brent  Brent's  name.    The  executor  derives 

.^pover  wholly  under  the  will;  that  means,  that  the  person  appointed 
'Hniior  has  power  to  do  everything  necessary  for  the  execution  of  the 

•  (    When  the  will  has  been  once  authenticated  by  probate,  this  court 

•  liook  at  the  will  alone;  the  will  shows  the  title  of  W.  Brent  Brent 
-  ^Valters  v.  Pfeil,  I  Mood.  &  Malk.  362,  Lord  Tenterden  held,  that 
•^  ate  granted  to  one  of  three  executors  was  sufficient  evidence  of  the 
'l^ii  of  all  to  sue,  for  the  will  entitled  them  to  the  property,  and  the 
-y  reason  for  their  being  all  obliged  to  join  was,  because  they  all  had* 
t  property.  The  anonymous  case  in  11  Viner's  Abridgement,  56,  pi. 
J.  reported  also  in  Freeman,  313,  pi.  3S5,  shows  that  probate  to  one 
i^otor  enures  to  the  other. 

W.  23.  Lord  Commissionee  Pbpvs,  afler  stating  the  circumstances, 
•toceeded  as  follows: — 

There  is  no  doubt  that,  by  the  rule  of  this  court,  if  the  representation 

:q  contest,  and  no  person  has  been  constituted  executor,  the  court  in- 
rrieres;  not  because  of  the  contest,  but  because  there  is  no  proper  per- 
'■^  (0  receive  the  assets.  If  there  be  a  contest  who  shall  be  executor  or 
•^tQioistrator,  and  there  is  nothing  to  show  who  is  entitled  to  be  consi- 
'^fed  as  sustainiog  either  of  those  characters,  the  interference  of  this 
^'iirt  is  quite  of  course.    Lord  Erskine  thought  that  a  reason  against 

■^^ference  existed,  whenever  the  Ecclesiastical  Court  could  commit 
•i>iiiuistration  pendente  Hie;  but  Atkinson  v.  Henshaw  has  decided  that 
^tere  ia  nothing  in  that  distinction. 

It  was  stated  at  the  bar  that  His  Honour  the  Vice-Chancellor  had 
^)ceeded  upon  the  ground  of  there  being  a  suit  to  recall  probate.  I 
"<>)v  His  Honour  must  have  been  misapprehended.  If  probate  has 
''^»  gnated,  but  there  is  a  suit  to  recall  probate,  I  think  that  that  cir- 
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cDmslancQ  does  not  give  lliis  courl  jurisdiction;  because  ibere  it 
dicaiioii  already.  U  would  be  ditfereiiL  if  there  were  fraud, 
court  were  to  ititerfere,  merely  because  there  was  a  sail  lo  re 
bale,  it  is  qiiile  evident  (hat  in  order  lo  obtain  a  receiver  it  wo 
be  necessary  lo  iiistiiuie  a  suit  in  tlie  Ecclesiaslical  Court.  Tl 
looks  into  llie  case  to  see  whether,  npon  the  whole,  such  o  tr* 
as  justifies  this  court's  interference.  The  sirongesl  c-^~  ^  '■ 
Powys,  2  Bro.  P.  C.  504,  Tornl.  ed.  Thai,  however.  \ 
strong  case,  and  ihere  was  ground  there  to  support  i!i' 
receiver,  independently  of  the  proceedings  in  the  Ko' 
The  Ecclesiastical  Court  had  there  itself  so  far  inierfeted,  as  lo  : 
probate  lo  be  brought  into  court,  in  order  to  ptevenl  the  jmrty 
possession  il  was  from  using  it.  The  canses  of  interfering  th 
insolvency  and  a  devastavit  proved  to  a  great  extent.  Id  J 
Duplessis,  1  Ves.  sen.  324,  Lord  Hardwicke  put  the  jutiadidioi 
same  ground,  not  on  the  ground  that  there  was  a  suit  to  recall 
His  lordship  said,  speaking  of  Andrews  v.  Powys,  that  ihoro  t 
"a  will  on  extraordinary  circumstances,  and  a  probate  got, afb 
they  could  not  appoint  an  administrator  ^jcurfcH/e  litt;  so  ihai  t! 
no  other  method  for  the  next  of  kin  against  a  will  obtained  by 

In  Ball  V.  Oliver,  2  V.  &  B.  06,  Sir  Thomas  Plumer  put  it  on  i 
ground.  In  Rutherford  v.  Douglas  the  application  was  hm  i 
but  the  special  reasons  for  which  it  was  granted  are  distinctly  sD 
Dew  V.  Clarke,  1  Sim.  &  Sin.  lOS,  (I  Cond.  Cha.  Rep.  54,)  the  L 
ter  of  the  Rolls,  ihen  Vice-Chancel  lor,  incidentally  expres«?d  liii 
as  to  the  right  of  ibis  court  to  inierfere.  In  the  latter  case,  tl 
gave  the  parly  the  opporlimity  of  ameuding  the  bill  for  the  pt 
confining  it  merely  to  the  protection  of  the  property  pending  d 
tion.  It  was  the  opinion  of  the  late  Master  of  the  Roils,  thai  !< 
the  court  to  interfere  agaicist  the  legal  title  of  the  executor  it  wi 
sary  to  establish  by  evidence  strong  presumption  against  iho  wi 

In  the  present  case,  there  is  no  ground  for  interference  oiiao 
the  improper  conduct  of  the  parties;  but  we  have  the  agreem 
the  quesiion  as  to  the  validity  of  the  supposed  testamentary  paF" 
be  iried  in  the  suit  to  recall  probate. 

That  being  (he  arrangement  between  the  parlies,  is  not  that  a] 
ing  which  justifies  the  court  in  interfering?  Has  not  Wjjliai 
Breni  treated  himself  as  not  being  complete  executotf  I  consii 
there  was  a  sufficient  case  for  the  Vice-Chancellor's  appotnliog a: 
on  ihe  ground  that  William  Brent  Brent  had  recognised  siid 
ceeding. 

There  was  a  very  singular  anonymous  case  which  was  qnoieJ 
Wigram,and  which  is  la  be  found  in  Viner's  Abridgement, in  Ft 
and  also  in  I  Chancery  Cases,  265.  It  cannot  be  found  in  the  Ite; 
book.  If  we  had  all  the  circumstances  of  the  case,  it  mi^ht  lia  i 
guide  lo  a  determination;  but,  as  it  is  slated  in  one  of  the  boolu 
a  case  of  a  testator  who  appointed  one  person  to  be  execuior 
years,  and  another  person  to  be  executor  afterwards.  The  per 
pointed  for  ten  years  proved  ihe  will;  and  the  (Question  was,il 
expiration  of  the  ten  years,  whether  the  person  whose  exculors^ 
then  to  commence,  had  authority,  without  proving  the  will.  It 
be  said  to  be  reported  in  Viner,  for  the  statement  of  it  ihere  is 
abstract  frotu  Freeman.     There  is  a  singular  mistake  in  it,  as  it  b 
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1  Viner,  which  will  be  found  on  referring  to  Freeman.  It  is  stated  in 
'  iirr,  that  after  the  expiration  of  ten  years  the  executor  if  he  pleaded 
\M  administer  withont  any  further  probate;  not  a  very  intelligible 
tf:fnce;bnt  in  the  report  in  Freeman  it  is,  ^'and  if  he  pleased^  he  might 
i:ninister  without  any  further  probate."  It  is  unnecessary  to  pursue 
'  5  subject,  because  I  think  there  was  in  this  case  a  sufficient  lis  pendens 
1  (he  Ecclesiastical  Court  to  justify  this  court  in  appointing  a  receiver. 
I  think  this  is  not  a  case  in  which  the  party  failing  ought  to  pay  the 
t<5t5  of  the  appeal. 

LoBD  CoMBnssiOKER  BosANQTTET  concurred. 


Aylett  V.  Ashton. 

1  Mylfie  4r  Craig,  105. 

1  sznied  woman,  with  liie  concanence  and  in  the  presence  of  her  husband,  si^ed 
!B  igreement  ia  writing  to  grant  a  lease.  At  the  date  of  the  agreement  it  was 
ttievcd  by  all  parties  that  she  was  entitled  to  two  thirds  of  the  property  for  her 
>^parale  ase,  and  that  the  remaining  one  third  belonged  to  her  brother  in  India, 
vioie  concanence  it  was  represented  that  she  coold  procnre.  It  was  soon  afteiw 
«irds  diseoTered,  that  the  wife  was  entitled  to  one  fourth  only  for  her  separate  use; 
'in  to  mother  fourth  she  was  entitled  absolutely;  that  another  fourth  had  belonged 
'')  a  deceased  sister  of  the  wife;  and  that  the  remaining  fourth  belonged  to  the 
"irother  m  India.  The  fourth  which  had  belonged  to  the  sister,  was  purchased  by 
ibf  hotbaod  soon  after  the  state  of  the  title  was  discovered.  Upon  a  bill  for  specific 
p^'formaDce  agaiost  husband  and  wife;  HeUy  that  there  could  be  no  decree  against 
^^^nptraonamf  and  that  her  agreement  did  not  bind  the  husband,  as  to  the  interests 
-A  the  property  which  he  had  at  the  date  of  the  agreement,  or  which  he  afVefwaxds 
•tialTed, 

1^^  (toort  will  not  compel  a  vendor  to  give  an  indemnity,  unless  vendor  and  pux^ 

^iiwer  have  contracted  for  it. 

i.l)s.-n€c.  17, 18,  19,1635. 

THIS  seit  was  instituted  to  compel  a  specific  performance  of  aa 
i?Teeinent  to  grant  a  lease,  and  which  agreement  was  supposed  to  be 
'Uained  in  the  following  receipt,  signed  by  a  married  woman: — 
**  Received,  3d  of  October  1833,  of  Mr.  William  Aylett,  50/.  for  my 
'^psrate  use,  in  part  payment  of  838/.  being  the  consideration  to  be  paid 
"  ^  for  my  separate  and  exclusive  use,  for  a  lease  of  the  bouse  in 
^^irylebone  Street,  known  as  the  Ship  public  house,  and  the  house  and 
'^»p  adjoining  in  Ogle  Street,  all  which  premises  are  now  in  the  occupa- 
>i  of  Samnel  Benjamin  Underwood,  to  be  granted  by  me  to  the  said 
^^I'iiam  Aylett,  or  his  nominee,  for  twenty-five  years,  wanting  three 
-'iF^Jrora  Lady-day  1835,  at  the  yearly  rent  of  97/.  is.  6(/.,  clear  of  all 
'^i^^  snch  lease  to  be  prepared  by  the  solicitor  of  the  said  Caroline 
•Hton,  but  at  the  expense  of  the  said  William  Aylett,  and  the  said 
^^t'tliam  Aylett  to  insure  the  premises  against  fire,  in  the  sum  of  1300/. 
^^  the  least.    The  said  Caroline  Ashton  to  deliver  up  possession  of  the 
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same  premises,  and  procure  a  transfer  of  the  licenses  for  Dsin^  tVie  «i  i 
house  in  Marylebone  Street  as  a  public  house,  unto  the  said  W.r^n: 
Aylett,  or  his  nominee,  at  Lady-day  1835,  and  the  said  William  Ai-t 
to  pay  the  duty  for  such  licenses. 

**  Caroline  Ashto5." 

The  following  memorandum  was  at  the  same  time  endorsed  on  ih^ 
receipt:— 

"  Memorandum,  that  it  was  part  of  the  agreement  for  the  purchase  of 
the  within-mentioned  lease,  that  the  balance  of  the  pnrchase-ni< ']-'. 
should  be  paid  on  the  3d  day  of  November  1833,  and  the  lease  execuit. 
on  that  day. 

"  Carolini:  Ashtok." 

At  the  time  at  which  the  receipt  was  signed,  all  the  parties  to  !h! 
transaction  supposed  that  Mrs.  Ashton  was  entitled  to  two  thirds  of  ir» 
property  for  her  separate  use,  and  that  the  remaining  one  third  belon^e-J 
to  her  brother,  who  was  absent  in  India;  and  it  was  believed  that  M^. 
Ashton  would  be  able  to  purchase  her  brother's  interest,  or  to  proem 
•  him  to  join  in  the  lease.    Shortly  after  the  date  of  the  receipt,  it  W3> 

discovered,  that  the  circumstances  of  the  title  were,  that  one  fourth  r^r 
of  the  property  was  settled,  in  some  manner,  to  Mrs.  Ashton's  sepiinii! 
use;  that  to  one  other  fourth  part  her  husband,  Job  Ashton,  and  her-.!, 
were  entitled  in  her  right;  that  another  fourth  part  belonged  to  there::^ 
sentatives  of  a  deceased  sister  of  Mrs.  Ashton,  and  that  the  remain/: 
one  fourth  part  belonged  to  the  brother  in  India.  The  one  fourth  whc] 
had  belonged  to  the  sister,  being  sold  by  auction  in  November  IS3\ 
was  purchased  by  Mr.  Ashton. 

The  plaintiff  applied  to  Mr.  and  Mrs.  Ashton  to  grant,  and  toproirnre 
all  proper  parties  to  concur  in  granting,  a  lease  in  pursuance  of  the  3ere^ 
ment  contained  in  the  receipt.  Mr.  and  Mrs.  Ashton  refused,  alieg  n: 
as  grounds  for  such  refusal,  that  the  agreement  was  made  in  ignoni  es 
of  the  rights  of  the  parties,  and  that  it  was  obtained  by  a  niisrepresecrj- 
tion,  on  the  part  of  the  plaintiff,  with  respect  to  his  being  in  treaty  tor 
the  purchase  of  the  interest  of  the  occupying  tenant. 

The  bill  was  then  filed  against  Mr.  and  Mrs.  Ashton,  and  it  prayei 
that  they  might  be  decreed  specifically  to  perform  the  agreement,  andio 
execute,  and  procure  all  proper  parties  to  concur  in  making  and  execni- 
ing,  the  lease  to  the  plaintiff,  according  to  the  terms  of  the  agreement, 
and  might  be  decreed  to  do  all  acts  necessary  to  the  performance  ot  the 
agreement,  or,  if  necessary,  for  indemnifying  or  making  compensation  tu 
the  plaintiff  in  respect  thereof. 

It  appeared,  by  the  evidence  of  Mr.  Kirby,  who  attended  profession- 
ally on  behalf  of  the  plaintiff,  at  the  time  at  which  the  receipt  wass»\i 
that  Mr.  Ashton  then  said,  in  his  wife*s  presence,  that  she  might  becan- 
sidered  as  entitled  to  the  whole  of  the  property,  as  she  had  a  power  to 
sell  her  brother's  share.  Mr,  Kirby  remarked,  that  perhaps  the  povref 
would  not  authorize  a  lease,  upon  which  Mr.  Ashton  replied,  thaitH 
was  of  no  consequence,  as  Mrs.  Ashton's  brother  would  act  as  thev re- 
commended him,  and  that  another  power  could  be  obtained  from  him 
if  requisite.  It  appeared  also,  by  the  evidence  of  the  same  witne^F,^^^^ 
Mr.  Ashton  offered  to  sign  the  receipt,  but  was  told  by  Kirby  ihat'^'^s 
signature  was  unnecessary. 
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Mr.  Pemberton  and  Mr.  Stuart,  for  the  plaintiff. 

The  only  question  is,  in  wh&t  way  this  agreement  is  to  be  performed. 
\  !ioughthe  wife  only  signed  it,  the  husband  was  a  party  to  the  ar- 
1  i^ement,  and  represented  his  wife  as  having  the  whole  interest  in  the 
;:';<€rt7.  '^^  plaintiff  is,  therefore,  entitled  to  a  specific  performance, 
!<  the  extent  of  the  interest  both  of  ihe  husband  and  of  the  wife.    As  to 

<  brother's  share,  the  plaintiff  must  either  take  a  covenant  to  procure 
. ".  brother's  concurrence,  or  a  sufficient  part  of  the  purchase-money 
Oiju  be  set  apart,  as  a  security  for  his  concurrence. 

Mr.  Bickersteth  and  Mr.  Parker,  for  the  defendants. 

The  snpposed  agreement  was  signed  when  Mr.  and  Mrs.  AshtoQ 

•ere  eotirely  ignorant  of  their  rights.    It  is  a  new  thing  to  ask  specific 

'  ibrmance  of  an  agreement  entered  into  by  a  feme  covert.    In  a  case 

nre  Sir  John  Leach,  in  which  a  bill  was  filed  for  the  specific  perform- 

■:ceof  aa  agreement  signed  by  a  feme  covert  living  separate  from  her 

^band,  it  was  held  that  the  agreement  was  not  binding  upon  her,  even 

ii  10  her  separate  estate.    Neither  upon  principle,  nor  upon  authority, 

n  I  feme  covert  be  held  to  be  bound  by  an  agreement,  even  as  to  her 

irate  estate.    Mrs.  Ashton  had  no  right  to  bind  her  husband's  share, 

>  *es$  the  sbare  which  was  vested  in  the  stranger.    It  is  not  pretended 

iii  the  wife  signed  as  the  husband's  agent,  for  it  distinctly  appears  that 

« signed  upon  the  supposition  that  the  whole  property  belonged  to 

it:  these  circumstances  are  a  sufficient  answer  to  the  prayer  for  a 

■ic  performance.    Mrs.  Ashton  has  no  means  of  carrying  thecon- 

-1  ioto  execution.    Mr.  Ashton  cannot  be  compelled  to  perform  a 

^ract  he  has  signed;  to  compel  him,  would  be  to  repeal  the  Statute  of 

I'lJs.    The  court  has  always  set  its  face  against  an  attempt  to  obtain 

ii^creefor  specific  performance  against  a  feme  covert.    The  plaintiff 

^Likl  be  left  to  his  remedy  against  the  husband  for  damages  at  law. 

•Mr.  Pemberton,  in  reply. 

There  is  no  remedy  at  law,  for  a  court  of  law  would  not  recognise  the 

•:*:eeaieQt  ofB./eme  covert  having  an  interest  for  her  separate  use.  In 
Jiiy,  difefne  covert^  with  respect  to  her  separate  property,  has  just  the 

^Qie  rights,  and  is  subject  to  just  the  same  liabilities,  as  a  feme  sole. 

f-  a  certain  extent,  the  relief  which  the  plaintiff  asks  is  quite  of  course. 
^  party  enters  into  a  contract  for  the  sale  of  an  estate,  but  proves  to 
f  uoable  to  give  the  purchaser  the  whole  estate,  but  yet  can  give  it 

'i'-^  a  compensation,  and  the  purchaser  is  willing  so  to  take  it,  the  ven- 
•  would  be  obliged  to  give  it  with  a  compensation.  So  if  a  vendor 
resents  untruly  that  an  interest  exists  in  another  person,  and  induces 

•  Mrd  party  to  deal  with  that  other  person  on  that  foundation,  the  ven- 
-r  would  be  bound.  Even  if  a  person  stands  by,  and  permits  a  mis- 
presentation  to  be  made,  he  is  bound  by  it.  Mere  ignorance  as  to 
'iniity  of  interest  is  no  defence;  such  ignorance  as  that  exists  in  all  the 

•^s  ia  which  a  party  contracts  to  sell  a  whole  estate,  but  it  turns  out 
'it  he  has  twenty  acres  less  than  the  whole;  a  contract  like  that  may 

^^  said  to  be  made  in  ignorance  of  the  vendor's  rights.    The  case  re- 

^•red  to  on  the  other  side  was  one  in  which  a  feme  covert  filed  a  bill 

-^'ajQst  her  trustees  and  a  contracting  party,  to  compel  the  performance 

:  a  coQtract,  and  the  bill  was  there  dismissed  on  the  ground  that  the 
u^tees  were  not  parties  to  the  contract.    A  feme  covert  may  contract 
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as  to  her  separate  estate.     Mr,  Aslilon  is  L 
(oiirih  belonging  to  himself  in  right  of  his  ■■ 
reprosonlatiou  which  prevented  his  signing  li: 
at  the  Itnie  n nd acquiesced:  he  is ini plicated  i" 
ulsD  as  lo  (lie  one  fourth  aftcrwaiils  purcln 
can  make  a  liile  ol  the  dale  nf  the  master's  t   : 
performed.     The  court  will  decree  a  sjiecitii-  , 
ence  to  the  master  lo  settle  the  lease  with  pr  <| 
indemnity  as  to  the  brother's  interest,  or  wiih 
interest,  if  it  is  nnt  included  in  the  lease.     Ai  . 
equity. 

Dec.  Iff.     The  Mastbb  op  the  Rolls.— The  bill  in  this  at 
a  specific  performance  of  an  agreement  for  a  ]■ 
Job  Asliion  and  Caroline  his  wifcj  it  prays  ;i 
tlsna!  form.     It  appears  that  the  properly  w  i 
diSbrenlly  from  what  was  enppoBod  by  all  ili    , 
mam  was  signed.     The  agreement  was  signed  by  lii:. 
in  the  form  of  a  receipt,  but  iteniimeraitisall  the  it-riii^ 
[His  Honour  here  read  ihe  receipt.]     It  is,  iherefori', 
wife,  in  her  own  person,  with  regard  lo  her  own  sepiu 
pears  (hat  at  the  time  at  which  ttie  transaction  took  pi  :> 
that  the  properly  was  divided  into  thirds;  that  Mts. 
tied  to  two  thirds  for  her  separate  use;  and  that  the  oiIj 
to  a  broilier  of  hers  who  was  in  India.     It  turiicij  on 
was  settled,  in  some  way  which  does  not  appoar,lo  i^ 
Mrs.  Ashton;  that  one  fourth  was  vesteil  in  her  nhs' 
quently  that  ber  husband  was  entitled  to  it  in  !■ 
was  not  the  properly  of  any  of  tlie  parties,  ii  i 
wliohaddied;  and  that  the  remaining  one  f<'iM 
in  India.     The  object  of  the  plaintiff  is  to  get  ;i 
to  the  one  fourth  settled  to  Mrs.  Ashtoo's  separate  ii 
personal  relief  against  her;  not  that  by  virltie  of  her 
separate  property  she  may  give  lo  the  pkintiff  llie  bem  ii 
but  it  merely  prays  that  she  may  be  decreed  specifically  lo  i->^ii 
agreement. 

The  doctrine  as  to  how  far  the  conrt  will  execute  a  coniratf 
into  by  &fcnte  covert  as  to  her  separate  eslate,was  vcrv  Inili  ^^ 
atid  all  Ihe  cases  were  cited,  by  Sir  Thomas  PUimcr,  ii<  d 
cis  V.  Wigzell,  1  Madd.  256.     It  was  ihere  decided,  a; 
formiiy  with  nil  previous  dMisions,  that  the  court  ha^  i; 
a/eme  covert,  in  persanani,  but  that  if  she  has  separaic  y.n]- 
court  has  control  over  tiiat  separate  properly;  in  all  cases,  b 
the  court  mnst  proceed  in  rem,  against  the  properly. 

A.  feme  covert  is  not  competent  lo  enter  into  coniriicis,  so  a^  i 
personal  remedy  against  her,     Alihongh  she  may  h' 
property  for  her  separate  use,  she  is  no  more  capable  "i 
before;  a  personal  coniract  would  be  within  thp  imrap  . 
'd.feme  tovert  labours.     Sir  T.  I'lumer  says,  '■  T! 
this  court  has  made  a  personal  decree  ogain;[ 
pledge  her  separate  property,  and  make  it  ni: 
iraenis;  but  where  her  trustees  are  not  maJj  ; 
particular  fund  is  sought  to  be  charged,  but  ouJy  a  [iLiiiLiiW 
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ainst  her,  the  bill  cannot  be  sustained."  Sir  T.  Piumer  then  refers  to 
alme  r.  Tenant,  1  Bro.  C.  C.  16,  before  Lord  Thurlow,  and  to  Nantes 
Corrock,  9  Ves.  182,  where  Lord  Eldon,  following  the  case  before 
>ni  Thurlow,  lays  down  the  rule  in  precisely  the  same  terms.  The 
eeDt  bill  does  not  seek  to  affect  the  separate  property,  except  through 
Its.  Ashton  personally.  If  it  had  sought  to  affect  the  property,  upon 
e  ground  that  the  contract  had  given  the  plaintiff  a  right  against  the 
operty,  the  suit  would  have  been  brought  against  the  trustees;  for 
ere  mnst  be  some  trustees  of  that  part  of  the  property  which  is  settled 

Mrs.  Ashton's  separate  use,  although  their  names  do  not  appear. 
Itboogh  h/eme  covert  has  power,  and  the  court  has  jurisdiction,  over 
le  rents  and  profits  of  her  separate  property,  no  case  has  given  effect 
I  her  contracts  against  the  carpvs  of  her  separate  estate.  If  the  trust 
6r«  is  to  pay  the  rents  and  profits  to  Mrs.  Ashton  for  her  separate  use, 
I  that  the  court  could  affect  would  be  those  rents  and  profits. 
The  facts  are  not  sufficiently  before  me  to  show  what  interest  the 
ife  has  in  this  separate  property.  I  am  therefore  of  opinion,  on  the 
Qlhority  of  the  case  of  Francis  tr.  Wigzell,  and  the  cases  there  cited, 
ttt  the  court  has  no  jurisdiction  against  Mrs.  Ashton  to  make  a  decree 
ir  a  specific  performance  against  her. 

Then,  as  to  the  share  to  which  the  husband  is  entitled  in  his  marital 
zht,and  as  to  the  share  he  has  purchased;  in  order  to  make  a  ease 
piost  the  husband,  he  not  being  a  party  to  the  contract,  and  there 
a^Dg  been  no  part  performance,  there  must  be  found  a  contract  in 
rtitiog,  signed,  either  by  himself,  or  by  a  person  duly  authorized  on 
ubehall  The  contract  is  made  by  Mrs.  Ashton,  not  as  her  husband's 
scot,  but  as  dealing  with  the  property  as  her  own,  over  which  she  sup- 
^  she  had  an  absolute  power.  The  witness  Krrby  proves  that  the  con- 
net  wasmtended  to  be  made,  not  in  respect  of  any  interest  the  husband 
Bghtbave,  but  in  respect  only  of  what  the  wife  was  supposed  to  have; 
Kthe  hostMind  offered  to  sign.  If  none  of  the  parties  supposed  that  the 
RKband  had  any  interest,  it  is  impossible  to  contend  that  the  wife  can 
« considered  as  a  person  authorized  to  sign  the  agreement  on  behalf  of 
k  husband. 

It  is  said,  with  reference  to  the  representations  made,  that  the  person 
ttliy  entitled  will  not  be  permitted  to  assert  a  title,  which  would  defeat 
^  title  of  a  person  claiming  under  his  misrepresentations.  That  is,  cer- 
liflly,  an  established  rule  of  this  court;  but  here  it  is  not  the  husband 
*)u)  is  asserting  a  right:  but  the  plaintiff  comes  forward  to  assert  a  right 
if^Dst  the  husband.  The  husband  appears  to  have  been  in  ignorance 
»f  his  rights; 

The  bill  must  also  fai^  on  the  same  ground,  with  regard  to  the  one 
Mmh  afterwards  purchased. 

As  to  the  remaining  one  fourth,  which  belonged  to  the  brother,  it  is 
F^ed  by  the  same  witness,  Kirby,  that  ali  parties  were  aware,  that 
s'her  one  fourth,  or  one  third  belonged  to  that  brother;  but  it  was  said 
^t  the  husband  and  wife  had  power  to*  sell  it.  It  was  objected  that 
^T  might  not  have  power  to  make  a  lease  of  it;  to  which  it  was 
^i^ered,  thiu  whatever  the  husband  and  wife  advised,  the  brother 
'ould  do.  They  had  no  power  over  the  brother's  one  fourth;  they 
^  the  contract  as  to  the  whole.  The  plaintiff  only  asks  for  a  cove- 
tnni  of  indemnity. 

Parties  may,  no  doubt,  contract  for  a  covenant  of  indemnity;  but  if 
Vol.  XIIL— «6 
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tbey  do  nol,  the  court  caiiDot  coinpc)  a  pari)'  to  execute  a  cot 
aud  to  give  an  iiideinnity.  This  was  established  by  Lord  Eld 
case  of  Baliuaniio  v.  Ltimley,  1  Ves.  &.  B.  221;  and  the  rule  « 
wards  reffirred  to  by  him  in  the  House  of  Lords,  in  Paton  v. 
See  1  Bligh,  p.  66-7. 

For  all  these  reasons,  and  certainly  not  on  ibe  ground  of  frsQ 
niusi  be  dismissed,  but  without  costs. 


Betliune  v.  Kenoeily. 

I  Mi/ht^Oaig.Ui. 

A  tealatrix,  aflei  making  two  spedAc  beqiiesu  of  bdidb  in  the  long  anai 
the  residue  of  her  properly,  all  she  did  ot  might  possess  in  th«  Tuod*,  Mf 
hold  Mtalcs,  to  her  aUiera  during  their  hvesi  sud  at  tti«  decease  of  I 
divided  eqaall;  between  ber  cousins.  The  testatrix's  estate,  after  nl 
specific  bequests,  consisted  in  part  of  150'.  per  uuiuin  in  ibe  long  Bnoiii 
thai  the  Hitlers  were  entitled  to  receive  the  dividends  accruing  on  llu  I 
ties  as  a  spcaific  legacy. 

Rolls.— December  22,  23, 1835. 

THE  will  of  Charlotte  Peyton  was  as  follows: — "  I  give  and 
to  my  cousin,  Henry  Van  Bodicoaie,  100/.  transfer  slock  in 
annuiliesj  the  like  sum  to  my  god-daughter,  Oumberbatch  i 
Forth.  The  residue  of  my  property,  ail  I  do  or  may  poss« 
funds,  copy  or  leasehold  estates,  to  my  dear  sisters,  Martha  Pe| 
Hester  Kennedy  widow,  during  their  lives;  at  the  decease  ot 
them,  to  be  equally  divided,  share  and  share  alike,  between  mj 
namely,  Henry  Van  Bodicoate,  Mary  Ann  BethuDe,and  Miss( 
Peyton,  or  ihoir  heirs,  share  and  share  alike.  I  nominate  aud 
my  sister  Hester  Kennedy  executrix  to  this  my  last  will  atid  tesi 

The  testatrix  died  in  the  year  1824.  After  payment  of 
specific  legacies  of  long  annuities,  her  residuary  estate  consisted, 
other  things,  of  \50l.  per  annum  long  annuities. 

Martha  Peyton  survived  the  testatrix  only  a  few  days. 

The  bill  was  filed  by  two  of  the  legatees  in  remainder  agaiot 
Kennedy,  the  surviving  tenant  for  life,  and  against  other  par 
rested  in  the  fund;  and  the  sole  question  which  it  raised  was, 
Hester  Kennedy  was  entitled  to  enjoy  the  interest  and  divideud 
long  annuities,  as  a  specific  legacy,  or  whether  she  took  the  loD 
ties  only  as  a  general  residuary  bequest,  entitling  the  legatees 
the  long  annuities  converted  into  a  permanent  fund,  of  whici: 
Kennedy  should  have  the  annual  income. 

The  case  had  been  set  down  to  be  heard  as  a  short  cause,  bi 
argued  at  considerable  length. 

Mr.  Tinney,  Mr.  Pemberton,  Mr.  Richards,  Mr.  Turner^i 
Cbandless,  for  the  different  parties. 

The  cases  referred  to  were  Alcock  v.  Sloper,  2  Mylne  &  Ke 
(8  Cond.  Cha.  Rep.  136);  and  Collins  t-.  Collins,  Ibid.  703,  (/ii 
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Bfc.  23.  The  Master  of  the  Rolls  (after  stating  the  will). — ^The 
roestion  is,  whether  this  gift  to  the  testatrix's  sisters,  although  contained 
.1  what,  for  other  purposes,  and  in  point  of  form,  is  a  mere  residnarjr 
:ause,does  not  aoionnt  to  a  specific  gift  of  the  fund  for  the  benefit  of 
the  tenants  for  life.  Against  such  a  construction  it  was  contended,  that 
'fee  bequest  to  the  sisters  was  substantialljr  a  part  of  the  residuary 
cinse,  the  effect  of  which  was  not  to  be  altered  merely  because  the  tes- 
utrii  had  chosen  to  introduce  into  it  an  enumeration  of  the  particular 
micies  of  which  the  residue  consisted,  and  to  parcel  out  the  interests  of 
the  different  persons  who  were  to  enjoy  it  in  succession. 
This  question  is  plainly  one  of  intention,  to  be  collected  from  a  care- 
examination  of  the  whole  scope  and  context  of  the  instrument;  and 
vie  has  always  been  considered.  After  a  specific  bequest  of  a  part  of 
the  stock  which  the  testatrix  had,  there  is  here  a  gift  of  all  she  did  or 
s^ht  possess  in  the  funds,  copy  of  leasehold  estates,  to  her  dear  sisters. 
Not  as  to  the  copyhold  or  leasehold  estates,  it  is  not  disputed  that  the 
flit  is  specific.  If  so,  why  should  it  also  not  be  specific  with  respect  to 
^  fands?  The  intention,  it  is  reasonable  and  natural  to  presume,  must 
"nrebeeo  the  same  with  respect  to  both  descriptions  of  property;  and 
'Here  can  be  no  doubt  that  a  bequest  of  all  that  a  testator  may  possess  in 
'"^i  funds,  would  be  a  specific  bequest  of  all  his  funded  property,  the 
^  being  that  the  legacy  is  not  the  less  specific  for  being  general. 
The  trae  test  by  which  to  try  whether  a  bequest  is  or  is  not  specific 
^  to  inquire  what  would  be  the  result  if  there  had  been  pecuniary  lega- 
^  with  a  deficient  fund,  or  a  necessity  for  a  sale  for  payment  of  debts, 
-^:>  inquire  whether  or  not,  in  such  a  case,  the  bequest  would  have 
'^  protected  in  a  competition  with  the  claims  of  pecuniary  legatees. 
^  party  claiming  tinder  a  gift  of  all  the  property  that  a  testator  pos- 
^  of  a  specified  kind,  would  not,  I  apprehend,  be  bound  to  con- 
^nie;  and  there  is  nothing  in  the  particular  expressions  employed  in 
^  will  under  consideration  to  make  a  difierence  in  that  respect.  Upon 
^  terms  used  in  this  will,  therefore,  which,  it  may  be  observed,  are 
:  linir  distinguishable  from  those  which  occurred  in  Alcock  v.  Sloper, 
-'Myine&Keen,  699,  (8  Cond.  Cha.  Rep.  186,)  I  am  of  opinion  that 
Glials  a  specific  bequest  of  a  sum  invested  in  the  long  annuities,  and 
(^  be  enjoyed  by  the  tenant  for  life  in  the  state  in  which  the  testatrix 
ttit. 

There  is  another  reason  for  coming  to  that  conclusion:  not  so  strong, 
^ed,  as  existed  in  the  case  of  Alcock  v.  Sloper,  in  which  it  formed 
^  sole  grottod  of  Sir  J.  Leach's  judgment,  but  certainly  assisting  and 
-'nfirming  the  view  I  have  already  taken.  In  Alcock  v.  Sloper  there 
^^s  nothing  in  the  words  themselves  which  gave  a  specific  character  to 
'"^2  legacy;  but  His  Honour  considered  that  the  gift  was  in  a  sense 
^ific,  because  there  was  to  be  a  specific  ownership  of  the  income  of 
-e  general  estate,  and  that  the  peculiar  nature  of  the  direction  rcspect- 
^§  the  conversion  furnished  a  sufiicient  indication  of  intention  that  the 
f'^perty  should  continue  to  be  enjoyed  by  the  tenant  for  life  as  it  then 
■listed.  The  same  inference  of  intention  may,  I  think,  be  drawn, 
^^ugh  not  so  conclusively,  from  the  general  nature  of  the  provisions 
^ntained  in  this  will. 

Upon  these  grounds,  I  am  of  opinion  that  the  long  annuities  in  ques- 
ion  are  to  be  enjoyed  by  the  tenant  for  life  as  a  specific  bequest,  and 
'^  bill  must,  therefore,  be  dismissed. 
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Perry  v.  Jenkins. 

i  Mi/Int  ^  Craig,  118. 

A  suit  for  an  account  of  (he  i«nts  Bod  profits  of  real  estate  haTiag  be«aa 
the  ptainlilTB  death,  aAer  answer,  but  befnre  dncree,  the  phiatiff'a  fa 
BGDtalive,  more  ihan  sii  years  afterwarja,  filed  »  bill  of  Tevivot,  to  wl 
■onal  Tepresentalive  of  Ihe  original  defendant,  who  had  also  4ted. 
Statute  of  Limiiations,  but  did  tioi  siate  in  hia  plea  that  six  yean 
since  representation  had  been  (akeo  out  to  the  original  plaintilT:  di«  pli 

Rolls.— Novembet  10.  183S;  Jaoaarr  19.  1836. 

THE  original  bill  was  filed  by  Griffith  Jenkins  in  the  yei 
tbe  Court  of  Great  Sessions  in  Wales  against  Lewis  Jcnkios. 
son,  and  also  the  heir  at  law  and  personal  represent aiire  of 
tiff's  maternul  grandfailier,  Elias  Jenkins,  who,  as  ihe  bill  siat 
■he  plaintiff's  minoiily  and  for  several  years  afierurards,  doi 
time  of  hia  own  death  in  1S14,  had  been  permilied,  under 
fraudulent  represenialions,  it>  continue  in  ihe  receipt  of  the 
profits  of  certain  estates  to  which  the  plaintiff  was  entitled  i 
marriage  settlement  of  his  parents. 

The  bill  charged  that  the  defendant,  Lewis  Jenkins,  iipOR 
of  his  father,  Elias  Jenkins,  entered  into  possession  and  cot 
the  receipt  of  the  rents  and  profits  of  tbe  estates  until  the  j 
when,  as  was  alleged,  the  plaintiff  first  discovered  the  fraud 
been  practised  upon  him  and  recovered  possession  of  the  loi 
bill  sought  an  account  and  payment  of  the  amonnt  of  ilie 
profits  received  hy  Elias  Jenkins,  whom  it  alleged  to  have  b« 
within  the  meaning  of  the  bankrupt  laws  at  the  time  of  hi 
and  also  of  those  received  by  the  defendant  Lewis  Jenkins,  d 
periods  when  they  were  severally  in  possession  of  the  eslate» 

To  this  bill  Lewis  Jenkins  appeared  and  put  in  his  answe 
December  1819,  before  any  further  proceedings  were  had  ill 
Griffith  Jenkins  died  intestate,  leaving  Ann  Jenkins  his  widon 
the  year  1830  married  one  Perry,  without  any  sie|is  having  h 
to  prosecute  the  suit.  Subsequently, — it  was  not  staled  wli 
and  Mrs.  Perry  took  out  admniistration  to  the  estate  of  ih( 
plaintiff  Griffith  Jenkins.  The  defendant  Lewis  Jenkins  dii 
month  of  June  1897  intestate.  By  an  order  made  by  the  V: 
eel  lor  in  March  1835,  under  Ihe  authority  of  the  11  G.  4,  &  1 
70,  the  record  of  the  cause  was  removed  from  the  Court  of  C 
sions  into  the  Court  of  Chancery. 

The  present  bill,  which  was  a  bill  of  revivor  and  supplen 
filed  in  the  high  Court  of  Chancery  in  April  IS35,  by  Ferrj 
wife,  the  widow  of  the  original  plaintiff  Griffith  Jenkins,  ag 
real  and  personal  representatives  of  Lewis  Jenkins.  It  stated 
stance  of  the  original  bill,  Ihe  subsequent  proceedings,  and  tin 
tion  of  interests;  and  it  prayed  that  the  original  suit  might  be 
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nd  that  the  plaintiffs  might  hare  the  like  relief  against  the  defendanle 
IS  the  late  plaiotiff  woald  have  been  entitled  to. 

To  this  bill  a  plea  of  the  Stattrte  of  Limitations,  1  Jac.  1,  c.  16,  was 
pot  in  by  the  personal  representative  of  the  original  defendant. 

Mr.  Blake,  in  support  of  the  plea. 

Bf  this  plea  it  is  in  effect  submitted  that  the  suit  ought  to  have  been 
Kvired  within  six  years,  and  that  a  bill  of  revivor  falls  directly  within 
die  language  as  well  as  the  spirit  of  the  statute  of  James.  The  princi^ 
pie  is,  thai,  in  order  to  prevent  the  time  from  running  against  a  party 
iss&rtiog  a  claim,  there  must  be  a  suit  pending.  In  Hollingshead's 
ase,l  P.  Wms.  742;  and  see  Hovenden  v.  Lord  Amiesley,  2  Scho.  ft 
Let  632,  Lord  Chancellor  Macclesfield  observed,  that,  though  the 
Statme  of  Limitations  says  nothing  of  bills  in  equity^  yet  these  arer 
construed  to  be  within  it  His  lordship  goes  on  to  add,  that  even  the 
oueof  reviving  a  decree  to  account,  after  the  six  years,  is  within  the 
usdiief  designed  to  be  prevented  by  the  statute;  and  he  lays  it  down 
expressly,  that  if  there  were  only  a  bill  and  answer,  and  the  suit  abated, 
ibe  executor  mast  bring  his  bill  within  the  six  years,  otherwise  time 
vmild  be  a  bar.    Webster  v.  Webster,  10  Ves.  93. 

Mr.  Pemberf on  and  Mr.  Teed,  contra. 

Webster  «.  Webster  has  no  application,  for  it  was  not  the  case  of  a 
Kil  to  revive  a  suit,  but  simply  of  a  plea  to  the  plaintiff's  demand  on 
te  ground  that  the  six  years  had  expired.  The  proposition  of  Lord 
Naoclesfield  in  Hollingshead's  case  is  nothing  more  than  a  dictum 
vbich  has  never  been  adopted  by  later  judges,  much  less  recognised  by 
uy  decision,  and  which  is  equally  inconsistent  with  the  language  ahd 
firit  of  the  statute.  It  is  unnecessary,  however,  to  consider  a  question 
vbich  the  facts  of  the  case  do  not  raise.  This  is  not  a  common  bill 
fcd  for  an  account;  it  is  a  suit  founded  on  charges  of  fraud  and  breach 
of  trost,  as  to  which  twenty  instead  of  six  years  must  have  passed 
l^ore  (he  defendant  could  take  advantage  of  lapse  of  time.  Besides, 
Murray  i;.  The  East  India  Company,  5  B.  &  Aid.  204,  has  decided  that 
^sii  years  shall  not  begin  to  run  until  some  person  is  in  e^^e  who  has 
obtained  representation  to  the  estate  of  the  party  in  whose  right  the 
^  is  made,  because  till  then  no  cause  of  action  has  accrued;  and  it 
is  not  stated,  nor  will  it  be  pretended  that  in  this  case  six  years  have 
^^sed  nnce  the  present  plaintiffs,  took  out  administration  to  the  estate 
^  the  original  plaintiff. 

Mr.  Blake,  in  reply. 

^be  proposition  of  Lord  Macclesfield  in  Kollingsbead's  case  has  never 
j^Q  overruled.  If  a  party  whose  suit  has  abated'  before  decree  is  to 
^,  permitted  to  revive  at  any  distance  of  time,  say,  ftfter  the  lapse  of 
vteeo  or  twenty  years,  all  the  evils  will  follow  which  the  statute  was 
^^^  for  the  express  purpose  of  preventing. 

•^an.  12, 1836.  The  Master  of  the  Rolls,  afier  stating  the  sub- 
*^  of  the  pleadings,  proceeded: — 

^is  is  a  plea  of  the  Statute  of  Limitations^  upon  the  ground  that 
^K  than  six  years  have  elapsed  after  the  death  of  Griffith  Jenkins,  the 
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original  plainliff,  and  before  the  filing  of  (he  bill  of  revirot  aoi 
meni,  and  the  question  is,  whether  such  a  plea  can  be  maUiiai. 

The  plea  sets  out  the  words  of  the  stiiliile,  wliicti  are  lo  (he  i 
the  action  must  be  commenced  and  sued  within  the  six  yean 
a  suit  was  commenced  and  sued,  not  by  filiog  the  bill  i 
and  supptemcDl,  but  in  the  year  181S,  when  ihe  original  bil 
upon  the  file.  The  bill  of  revivor  is  not  a  new  suit,  the  ten 
order  of  revivor  being  that  the  suit  shall  be  in  the  same  pligix 
dition  as  it  was  in  at  the  time  of  the  abatement;  although  ce 
Holiirigshead's  case,  1  P.  Wms.  742,  which  was  cited  in  supp 
proposition  raised  by  the  present  plea,  it  was  said  by  the  coiu 
decided,  that  the  statute  does  apply  lo  such  a  case. 

That  point,  however,  does  not  arise  upon  the  present  occasi- 
case  of  Murray  v.  The  East  India  Company,  5  B.  St  Aid,  20* 
to  by  the  plaiuliS's,  is  a  conclusive  auihotily  against  Ihe  plea 
other  ground.  Murray  v.  The  East  India  Company  decidei 
statute  does  not  begin  to  run  until  adminislralioii  has  been 
and,  in  this  case,  the  plea  does  not  allege  that  (hero  were  pei 
presentaiives  of  Griffith  Jenkins,  the  original  plaintifi*,  at  any  I 
his  death  until  the  filing  of  the  bill  of  revivor.  If  there  wer 
fact  which  may  be  assumed  against  the  plea,  the  case  falls  v 
principle  of  Murray  v.  The  East  India  Company,  and  is  much 
as  Kiernan  v.  Eyunersley,  which  came  before  the  Vice-Chaacd 
year  1S31.  In  that  case,  the  plaintiff  in  the  original  bill  hav 
his  representative,  fourteen  years  afterwards,  tiled  a  bill  of  n 
which  ihe  defendant  demurred.  The  demurrer  was  overruled 
defendant  then  applied  for  time  to  plead  the  Statute  of  Lit 
but  Ihe  leave  was  in  that  case  refused. 

The  plea  must  be  overruled. 


Cherry  u.  Motl. 

I  Mj/heirOnag,  123. 


A  testator,  reciting  hia  iniealiao,  if  he  recovered  his  healih,  of  contiaoUfi{ 
govecnotB  of  Chtiet's  Hospilal  for  ihe  purchase  of  a  presenutioQ  gf  al 
charity,  the  sod  of  a  fieeman  of  the  borough  of  H.,  by  the  mayor  and  al 
the  borough,  desired  that  if  the  money  arising  from  hit  residuary  perw 
should  be  suflicienl  far  the  purpose,  the  contract  should  be  made.  1% 
having  failed  in  consequence  of  iha  governors  demanding  a  price  eicc 
ajDOunl  of  the  teslalor's  residatry  personal  estiite,  the  court  held  ib(t 
tor's  charitable  iolent  could  not  be  executed  eypra,  and  thai  the  bequest  t 
d. 

RdIU.— Dec.  7,  1835;  Jan.  13, 1836. 

BENJAMIN  CHERRY  made  a  codicil  lo  his  will  in  the  fc 
words: — "  Aud  whereas  it  is  my  intention,  if  it  please  God  to  re 
to  my  health,  to  see  the  governors  of  Christ's  Hospital,  and  lo 
with  them  for  the  purchase  of  a  presentation  of  a  boy  to  thatch! 
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Mof  a  freeman  of  the  borough  of  Hertford,  by  the  mayor  and  alder- 
oeo  of  the  said  borough;  now,  should  I  not  live  to  make  the  contract, 
1  beg,  if  the  money  arising  from  my  personal  estate  shall,  after  payment 
«'  my  just  debts,  funeral  expenses,  legacies,  legacy  duty,  and  other 
oauers  hereinbefore  mentioned,  be  sufficient  to  make  the  contract,  I  beg 
they  viU  do  so/' 

tbe  bill  was  filed  by  the  testator's  residuary  legatees,  and  it  prayed 
itti  the  legacy  given  by  the  codicil  for  the  purchase  of  a  Christ's  Hos- 
piul  presentation  might  be  declared  void.  The  case,  after  being  partly 
argoed  on  a  former  day,  stood  over,  by  the  direction  of  His  Honour, 
ihitthe  Attorney-General,  as  representing  the  crown,  and  having  a  pos-> 
nbe  interest  adverse  to  the  corporation  of  Hertford,  might  be  brought 
Mm  the  court. 

The  cause  now  came  on  again. 

Mr.  Pemberton  and  Mr.  Wilbraham,  for  the  plaintiffs. 

The  bequest  in  the  codicil  for  the  purchase  of  a  presentation  to  Christ's 
Hospital  must,  at  all  events,  be  void  to  the  extent  to  which  it  would  fall 
u  a  charge  upon  such  part  of  the  personal  estate  as  consists  of  mort« 
^  and  leaseholds.  But  the  bill  goes  further,  and  seeks  to  have  the 
request  declared  void  in  ioio;  and  that  upon  two  grounds;  first,  because 
*  IS  a  sum  given  for  the  purchase  of  an  interest  in  mortmain,  the  pro- 
1^7  of  Christ's  Hospital  consisting  partly  of  buildings  and  land,  and  its 
tioik  being  principally  invested  in  real  estate:  and,  secondly,  because, 
apposing  the  purpose  to  be  legal,  the  amount  of  the  sum  devoted  to  the 
^ty  is,  from  its  very  nature,  incapable  of  being  ascertained.  No 
price  has  been  fixed  by  the  testator,  and  the  contracting  parties  have  not 
^  able  to  agree  upon  the  amount  of  the  purchase-money;  but,  even 
i  ihey  could  settle  the  price  by  agreement  among  themselves,  the  sum 
ftjuired  for  that  purpose  would  be  the  amount  of  the  charitable  bequest; 
ud  as  that  amount  would  be  charged  partly  upon  such  portion  of  tbe 
^tor's  personal  estate  as  is  connected  with,  or  savours  of  the  realty, 
uxi  partly  on  his  pure  personalty,  and  the  former  fund  would,  by  the  ope- 
QtioD  of  the  statute,  be  necessarily  withdrawn  from  the  burthen,  the 
^uest  to  that  extent  would  fail,  and,  consequently,  the  full  amoimt  re- 
quired for  the  proposed  purchase  could  never  be  raised.  If,  for  example, 
!oOoil  is  the  price  demanded  by  the  governors  of  Christ's  Hospital  for  the 
^  of  a  perpetual  presentation,  and  the  personal  estate  out  of  which 
tite  testator  has  directed  tbe  purchase-money  to  be  paid  consists  of  mort- 
ifies and  leaseholds  in  the  proportion  of  one  fifth  of  the  whole,  it  is 
No  that  the  charge  will  be  good  to  the  extent  of  dOOO/.  only,  and  that 
^  object  which  the  testator  had  in  view  cannot  be  accomplished.  That 
^ject,  besides,  is  of  so  very  special  and  peculiar  a  kind,  that  if,  for  any 
^^AsoD,  it  has  become  impossible  to  carry  it  into  effect  exactly  in  the 
^^  which  the  testator  contemplated,  the  court  would  not  be  justified 
Q  applying  the  fund  to  any  other  analogous  object  upon  the  principle  of 

Mr.  Bickersteth  and  Mr.  Daniell,  for  the  governors  of  Christ's  Hos- 
pital,  stated  that  the  governors  had  refused  the  sum  offered  by  the  exe- 
cutors, because  it  would  not  be  an  equivalent  for  the  expense  entailed 
OQ  tbe  establishment  by  the  maintenance  of  an  additional  boy.    The 
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arrangement  on  the  terms  proposed,  instead  of  a  benefit,  would  h  z 
burthen  to  the  histitution. 

Mr.  Barber  and  Mr.  Girdlestone,  jun.,  for  the  corporation  of  H:n- 
ford. 

The  corporation  of  Hertford  claims  this  bequest  as  money,  whicl .  r 
it  cannot  be  laid  out  in  the  purchase  of  the  presentation,  is  app:icrir: 
by  them  to  some  charitable  purpose  of  a  similar  kind.  There  15  c 
doubt  that  much  of  the  property  of  Christ's  Hospital  is  invested  ia  rei 
estate.  But  that  is  quite  immaterial;  for  it  has  long  been  settled  li  213 
gift  of  personalty  for  the  benefit  of  an  existing  charity,  a  school  or  :ni'- 
mary  for  example,  is  perfectly  good,  whether  that  charity  be  or  be  :; 
possessed  of  land;  the  principle  being,  that  such  a  gift  made  to  a  ch3n> 
ble  institution  previously  established  has  not  the  effect  of  bringing  ary 
new  land  into  mortmain;  Attorney-General  v.  Bowles,  2  Ves.  sen.,  547: 
Corbyn  v.  French,  4  Ves.  481;  Attorney-General  v.  Bishop  of  OxiViiu 
4  Ves.  431;  Attorney-General  v,  Nash,  3  Bro.  C.  C.  588;  Altorner-tn^- 
neral  v.  Parsons,  8  Ves.  186.  This  is  merely  a  sum  bequeathed  iaaii 
of  a  charity;  or,  rather,  it  is  a  gift  on  condition  that,  the  money  beju: 
added  to  the  funds  of  the  hospital,  the  advantages  of  the  institution  sua> 
be  extended  to  a  particular  class  of  individuals  who  are  designated.  I; 
may  be  true,  that  the  testator  did  not  primarily  intend  to  benefit  Chnn'? 
Hospital,  from  which  the  right  of  presentation  was  to  be  purchased  au 
!  fair  price;  the  principal  objects  of  his  bounty  being  the  sons  of  treemdi 

j  ;  of  the  borough  of  Hertford,  the  corporation  of  which  were  to  be  iIh 

trustees  or  patrons  of  the  charity.  But  because  the  benefit  is  to  be  con- 
fined to  a  limited  class  of  objects,  the  gift  is  not  the  less  a  charitable  eo- 
dowment  in  favour  of  the  hospital.  The  money  will  go  in  augmeiitaioi; 
of  the  general  funds  of  the  institution,  and  will  enable  it  to  eolargt^iis 
establishment  and  means  of  usefulness:  and  the  bequest  is  coupled  ri 
an  express  trust,  which  would  otherwise,  indeed,  be  implied,  that  the 
money  shall  be  so  expended.  Surely  it  will  not  be  contended,  ihatwb^c 
a  person  bestows  property  on  a  school  or  college,  to  found  a  pankiia 
exhibition  or  fellowship  for  the  benefit  of  his  next  of  kin,  or  the  nances 
of  a  specified  county,  the  donation  ceases  to  be  a  charity,  or  liiat  (ne 
school  or  college  so  endowed  is  not  an  object  of  the  donor's  bounty. 

It  is  argued,  that  unless  the  parties  agree  as  to  the  price,  the  sum  Je- 
voted  to  charity  cannot  be  ascertained;  but  if  the  executors  offer  a  sm 
equal  in  amount  to  the  produce  of  the  testator's  pure  personal  esiaie, 
(and  of  course  they  are  not  entitled  to  offer  more,  though  they  are  bound, 
if  necessary,  to  go  to  that  extent,)  and  if  the  governors  of  the  hospital 
1  1  \  think  fit  to  refuse  the  offer,  the  whole  of  that  sum,  being  money  dedica/f^ 

by  the  testator  to  a  charitable  purpose  which,  through  collateral  circiini- 
stances,  has  become  incapable  of  taking  effect,  will  be  applicable  to  ofbe? 
charitable  objects  of  a  similar  description,  according  to  the  discretion  of 
the  trustees,  subject  to  the  control  of  the  court.  When  the  chardCiero( 
charily  is  once  stamped  upon  the  gift,  the  court  always  takes  care  tbai 
effect  shall  be  given  to  the  charitable  intent,  either  literally  as  the  doDor 
has  directed,  or,  where  that  for  any  reason  is  impracticable,  then  as 
nearly  as  the  circumstances  will  admit,  according  to  the  doctrine  (A 
c^prhf — a  doctrine  which  has  been  fully  established  by  a  great  nrieif 
of  decisions;  Baylis  w.  Church,  2  Atk.  239;  Attorney-General  v.  Boult^i 
2  Ves.  jun.,  380;  Attorney-General  v.  Andrew,  3  Ves.  633;  Moggn^S® 
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L  Thadcw«II,  7  Ves.  36.  The  principle  applicable  to  this  case  is  laid 
bwn  by  Lord  Eldon  in  clear  and  decisive  terms:  *^  Where  a  legacy/' 
ays  his  lordship  in  the  case  of  Mills  v.  Farmer,  19  Yes.  483,  <<  is  given 
D  as  to  denote  that  charity  is  the  legatee,  the  coiirt  does  not  hold  that 
he  mode  is  of  the  substance  of  the  legacy,  but  will  effectuate  the  gift  to 
faarity  as  the  substance;  providing  a  mode  for  that  legatee  to  take,  which 
(Doi  provided  for  any  other  legatee."  The  application  of  the  principle 
(f  cyprisj  so  far  from  being  impracticable,  will  here  be  unusually  easy. 
Nothing  can  be  simpler  than  for  the  corporation  of  Hertford,  either  to 
nme  to  an  arrangement  with  the  governors  of  the  hospital  for  the  pur«- 
ihase  of  a  qualified  right  of  presentation,  say  for  a  limited  time,  or  once 
n  twenty  yeai^  for  example;  or,  if  that  cannot  be  done,  to  employ  the 
and  at  their  disposal  in  endowing  an  exhibition  at  some  similar  institu* 
m^  to  be  enjoyed  by  the  objects  whom  the  testator  has  indicated.  The 
particalar  purpose  may  have  failed,  but  the  nomination  of  the  corpora- 
^oa  of  Hertford  as  trustees  of  the  charity  remains  in  force.  Although, 
ikrefore,  the  duty  of  prescribing  and  regulating  the  mode  in  which  the 
ippiication  of  the  fund  shall  be  made,  devolves  upon  the  court,  accord- 
log  10  the  rule  laid  down  in  Moggridge  v.  Thackwell;  still,  as  the  testator 
iifishicnself  8e)ected  the  parties  who  were  to  be  the  patrons  and  distribu- 
tors of  his  bounty,  the  administration  of  the  charity  will  be  entrusted,  as 
Lhe  testator  meant  to  entrust  it,  to  the  corporation  of  Hertford,  and  the 
corporation  will  be  entitled  to  go  before  the  Master  and  submit  a  scheme 
^0  him  for  the  future  application  and  management  of  the  charity. 

Mr.  Wray,  for  the  Crown,  submitted  that  the  result  of  all  the  cases 
esrablished  the  proposition  that,  provided  a  general  intention  of  charity 
could  be  collected  from  the  form  and  language  of  the  gift,  the  court 
vauld  not  suffer  that  intention  to  be  disappointed,  but  would  execute  it 
Qsome  analogous  mode,  according  to  the  doctrine  of  cyprls;  De  Costa 
»  De  Pas,  Amb.  228, 2  Swans.  4S7,  n.  Whether  the  disposition  of  the 
fund  should  be  under  the  King's  sign  manual,  or  by  the  hands  of  trustees 
acting  conformably  to  a  scheme  approved  by  the  Master,  was  a  matter 
of  secondary  importance,  and  in  a  great  measure  depended  upon  the 
utem  to  which  the  founder  had  himself  gone  in  providing  machinery 
^^r  the  distribution  of  his  bounty. 

Mr.  Richards,  for  the  execntors,  stated  that  the  residuary  personal 
tftate,  after  discharging  ail  other  claims  upon  it,  would  probably  not 
txoeed  1600/. 

Mr.  Pemberton,  in  reply. 

The  objection  foimded  on  the  Statute  of  Mortmain  has  been  misun- 
^^tstood.  No  one  disputes  that  a  gift  for  the  benefit  of  an  existing 
charity,  the  income  of  which  is  derived  from  land,  may  be  valid.  But 
Ibis  is  not  a  gift  of  that  kind;  it  is  not  a  bequest  for  the  benefit  of  Christ's 
Hospital  at  all;  it  is  a  gift  to  the  corporation  of  Hertford  of  a  sum  of 
i&oney  to  be  laid  out  in  the  purchase  of  a  presentation  to  that  institution; 
^  other  words,  of  an  interest  in  its  real  estates  to  be  enjoyed  by  a  boy 
laminated  by  the  corporation.  The  question,  therefore,  really  is,  whe- 
lhe^  for  the  purpose  of  creating  and  endowing  a  new  charity,  a  sum 
^y  be  validly  bequeathed  for  the  purchase  of  land,  or  of  an  interest  in 
^  profits  of  land,  already  in  mortmain.    To  such  a  purchase  it  might 
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seem  that  the  inconvenience  and  mischief  struck  at  by  the  statute  do  not 
apply;  but  the  answer  to  that  argument  is,  that  the  prohibition  of  the 
statute  is  positive  and  unqualified,  and  so  it  has  been  uniformly  consi- 
dered; for  certainly,  since  the  time  when  the  statute  passed,  no  attempt 
has  ever  been  made  to  sanction  or  support  such  a  pinrchase.  The  ques- 
tion is,  in  fact,  new,  and  is  entirely  untouched  by  any  of  the  authorities 
that  have  been  cited.  No  reply  has  been  given  to  the  objection  drawn 
from  the  impossibility  of  ascertaining  the  specific  sum  to  be  applied  to 
the  particular  purpose  designated.  A  charity  of  this  peculiar  nature  can 
never  be  executed  cyptiSj  nor  has  the  application  of  the  doctrine  of 
eypfia  ever  been  carried  to  that  extent.  No  general  purpose  of  charity 
is  indicated  in  the  codicil;  a  specific  appropriation  of  a  sum  is  directed^ 
and  that  appropriation  fails,  not  because  Christ's  Hospital  is  unwillino; 
to  sell  the  privilege  at  a  stated  sum,  but  because  the  testator  has  not  left 
a  fund  sufficient  to  satisfy  the  sum  required.  In  ail  the  cases  of  the 
cypris  execution  of  a  charity  there  has  either  been  indicated  a  general 
charitable  purpose,  and  no  particular  objects  of  bounty  have  been  pointed 
out;  or  there  has  been  a  general  direction  to  lay  out  money  in  charity, 
followed  by  a  recommendation  of  particular  objects,  and  those  objects 
have  failed.  The  court  must  find,  not  only  a  general  and  overruling 
charitable  intent,  but  also  a  Aind  defined  and  ascertained,  or  capable  of 
being  so;  Chapman  v.  Brown,  6  Ves.  404;  Attorney-General  v.  Hinx- 
man,  9  J.  &  W.  270.  Both  these  circumstances  concurred  in  Attorney- 
General  V.  Bowles,  2  yes.'sen«,  547;  and  Moggridge  v,  Tbadcwell,  7 
Ves.  36;  and  neither  is  to  be  found  in  this  case.  The  only  case  which  at 
all  resembles  the  present  is  Attorney-General  v.  Andrew,  3  Yes.  633;  and 
m  that  there  was  no  final  decision,  the  suit  having  been  ultimately  com- 
promised. In  Attorney-General  v.  Bi^op  of  Oxford,  stated  in  4  Ves. 
431,  a  sum  was  bequeathed  to  build  a  chapel  at  Wheatley,  and  when, 
in  consequence  of  the  refusal  of  the  bishop  to  sanction  the  design,  it  be- 
came impossible  to  fulfil  the  testator's  wishes,  the  fund  was  held  not  to 
be  applicable  to  any  other  charitable  purpose  of  a  like  kind,  but  to  sink 
into  the  residue  undisposed  of.  Besides,  it  may  be  argued  that  in  the 
events  which  have  happened  there  is  no  effectual  bequest  at  all.  The 
codicil  is  no  more  than  a  direction  to  carry  a  certain  contract  into  effect, 
provided  it  can  be  entered  into  in  the  mode  and  with  the  party  specified. 
It  turns  out,  however,  that  the  purpose  cannot  be  executed,  and  then, 
as  in  the  case  of  any  other  contract  which  the  testator  at  the  time  of  his 
death  was  under  engagements  to  complete,  but  which,  from  defect  of 
title  or  some  other  cause,  is  afterwards  of  necessity  abandoned,  the  de- 
visee, who  in  this  case  is  the  charity,  must  sustain  the  loss  occasioned  by 
the  impossibility  of  completing  it. 

Jan.  12,  1836.  The  Master  ov  the  Rolls,  after  stating  the  codicil, 
proceeded  as  follows: — 

The  question  is  whether  this  be  a  good  charitable  legacy,  the  gover- 
nors of  Christ's  Hospital  appearing  by  their  counsel  and  declining  to 
accept  the  sum  offered,  npon  the  condition  imposed. 

It  has  been  argued  that  Christ's  Hospital  possesses  real  estates^  and 
that  the  legacy  if  oarried  into  eflect  would  amount  to  the  purchase  of  an 
interest  in  and  out  of  such  real  estates,  and  be  therefore  void  by  the  Mort- 
main Act.  If  my  decision  did  not  proceed  upon  other  grounds,  it  tnight 
be  necessary  to  obtain  better  information  than  what  is  now  before  me 
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opoQ  this  siibjecl;  but  the  view  I  take  of  the  case  renders  it  unnecessary 
for  me  to  enter  into  the  consideration  of  that  point. 

This  legacy  is  conditional  There  is  no  gift,  if  the  personal  estate  be 
Qot  sufficient  to  fulfil  the  contract;  and  it  appears  that  such  is  the  case, 
ibe  governors  declining  the  sum  offered  on  the  ground  of  its  inadequacy. 
Indeed,  from  the  rules  applicable  to  charity  legacies,  such  must  be  the 
case.  Part  of  the  testator's  property  consists  of  personalty  of  such  a 
nature,  or  in  such  a  state  of  investment  as  cannot  be  applied  to  purposes 
of  charity.  There  being  no  marshalling  in  favour  of  a  charity  legacy, 
ihe  general  personal  estate,  mixed  and  pure,  must  in  the  first  place  be 
coDsidered  as  apportioned  for  the  purpose  of  paying  the  several  legacies. 
If)  therefore,  the  price  at  which  the  governors  would  be  willing  to  con- 
tract could  be  ascertained,  that  price  so  apportioned  would  be  contri- 
bated  partly  by  the  personal  estate  applicable  to  the  payment  of  charity 
egaciesjand  partly  by  the  personal  estate  which  is  not  so  applicable; 
uid  as  the  former  only  could  be  taken,  the  sum  applicable  must  of  ne- 
cessity fall  short  of  the  amount  required  to  perform  the  contract,  so  that 
(heerent  never  can  arise,  upon  the  happening  of  which  the  legacy  is  to 
depend.  There  never  can  be  money  arising  from  the  personal  estate 
Hifficieot  to  make  the  contract.  If  this  view  be  correct,  the  legacy  must 
^1{qi  there  may  no  doubt  be  a  conditional  legacy  to  a  charity  as  well 
u  for  any  other  purpose. 

Aaother  objection  is  that  this  is  a  gift  for  a  particular  purpose  which 
<aQnot  take  effect  by  reason  of  the  refusal  of  the  governors,  and  that, 
'^therefore,  fails  altogether.  In  support  of  this  proposition  reliance  is 
placed  on  the  case  of  Attorney-General  v.  Bishop  of  Oxford,  I  Bro.  C. 
^•444yn.,  which  is  fully  stated  in  the  judgment  in  Corbyn  t^.  French, 
^  Ves.  431.  That  was  (he  case  of  a  legacy  given  to  build  a  church  at 
iparticalar  place,  and  the  bishop  and  parson  objecting,  the  court  held 
'i^t  a  charch  could  not  be  built  elsewhere.  In  Corbyn  v.  French  the 
^^gacy  was  to  the  trustees  of  a  chapel  for  the  purpose  of  discharging  a 
Q><>rtgage  thereon.  The  mortgage,  it  turned  out,  had  been  previously 
paid  off  by  other  means.  Lord  Alvanley  decided  that  the  legacy  was 
roid  by  the  Mortmain  Act,  and  that  it  was  also  void  because  the  object 
uitended  could  not  be  effected,  and  there  was  no  ground  to  apply  it  to 
iDy  other  purpose. 

In  Attorney-Greneral  v,  Andrew,  3  Ves.  633,  there  was  a  gift  to  Tri- 
nity College,  Cambridge,  upon  condition  of  the  college  founding  scholar* 
<bips  for  persons  educated  at  Merchant  Tailors'  Sdiool.  The  college 
reused  to  accept  the  legacy  upon  the  condition  imposed.  Lord  Rosslyn 
lid  not  decide  whether  the  legacy  could  be  executed  cypris,  but  referred 
J^  to  the  Master  to  receive  a  proposal  on  the  part  of  the  Merchant  Tai- 
W  School  for  the  establishment  of  a  charity  within  the  terms  of  the 
iimnder's  will. 

In  Attorney-General  v.  Lord  Boultbee,  2  Ves.  jun.  380,  Lord  Alvanley 
approves  of  Attorney-General  t^.  The  Bishop  of  Oxford,  and  lays  down 
'^e  distinction  between  legacies  to  charities  which  fail  because  they  can- 
not be  executed,  and  those  which  the  court  executes  cypris.  He  8a3rs, 
it  the  intention  cannot  be  extended  literally,  the  court  will  adopt  a  mode 
^sistent  with  the  general  intention,  so  as  to  execute  it,  though  not  in 
Aude,  in  substance. 

In  Mills  V.  Farmer,  19  Ves.  483,  Lord  Eldon  in  discussii^  the  doc- 
^  of  cjffria  coasiders  the  rule  as  applicable  to  the  Biode  and  noi  to 
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the  substance  of  the  legacy;  though  certainly  in  a  very  extended  sense; 
for  in  many  cases  where  the  mode  fails,  the  court  considers  charity  as 
the  legatee;  and  therefore  the  court  applies  a  practicable  and  legal  in 
the  place  of  an  impracticable  and  illegal  mode. 

In  this  case,  however,  there  is  no  gift,  except  in  the  direction  to  do 
that  which  cannot  be  effected.  It  is  not  within  the  principle  of  those 
cases  in  which  the  court  executes  a  general  purpose  cypris,  the  particu- 
lar mode  being  impossible. 

Another  objection  to  this  legacy,  nearly  connected  with  the  first,  is 
that  it  is  impossible  to  ascertain  what  sum  can  be  administered  in  ao^ 
charitable  disposition.  The  sum  is  so  much  as  shall  be  necessary  to 
effect  the  contract,  an  amount  which  could  only  be  ascertained  by  the 
contract  itself,  if  capable  of  being  effected;  but  as  that  cannot  be,  the 
possibility  of  ascertaining  the  sum  fails.  The  court  cannot  take  the  state- 
ment of  the  governors  as  to  the  sum  at  which  they  would  have  con- 
tracted, nor  is  thaf  the  rule  prescribed  by  the  testator.  A  difficuiiy  of 
much  ttie  same  kind  occurred  in  Chapman  v.  Brown,  6  Ves.  404,  which 
was  a  legacy  to  build  a  chapel  where  most  wanted,  and  with  the  over- 
plus to  endow  a  minister,  and  to  apply  any  further  overplus  in  general 
charity.  Sir  W.  Grant  held  the  gift  to  build  a  church  to  be  void,  and 
the  endowment  of  the  minister  to  fail  with  it,  and  also  the  general  gift 
of  the  overplus,  upon  the  ground  of  the  impossibility  of  ascertaining 
What  would  have  been  the  expense  of  building  the  church,  and  there- 
fore what  would  be  the  residue.  The  decision  in  Attorney-General  v. 
Hinxman,  2  J.  &  W.  270,  proceeded  upon  the  same  principle. 

Upon  these  grounds  and  authorities,  I  think  the  legacy  in  this  will 
fiiils. 


Shaw  V.  Rhodes. 

1  Afyhe  4r  Ondg,  135. 

A  testator  devised  his  freehold  and  copyhold  estates,  chargfed  with  annoitieB  for  bis 
sons  and  daoghter,  upon  trast,  to  invest  and  accumnlate  the  anrplas  prodoce  thereof 
for  the  benefit  of  his  grandchildren  then  bom  or  thereafter  to  be  bom,  imtil  tbe 
youngest  should  attain  twenty-onei  when  the  acenmolations  WMe  to  be  eqasUj  di- 
vided amoDg  SQch  of  his  said  grandchildren  as  should  thei^  be  liTtog;  and  he  diieetod 
that,  m  case  any  of  his  said  sons  and  daughter  should  be  living  after  the  yoooge^ 
of  his  grandchildren  should  have  attained  twenty-one,  the  residue  of  the  said  rentf 
and  profits  should  be  further  accumulated,  and  that  such  last^nentioned  aficamaU- 
tion  should  be  equally  divided  among  all  his  grandchildren  who  ^ould  be  liTiog  >t 
the  death  of  the  survivor  of  his  said  sons  and  daughter;  and,  charged  as  aforesai^* 
he  directed  that,  immediately  after  the  decease  of  such  survivor,  the  whole  of  h^ 
said  estates  should  stand  charged  for  twenty  years.with  the  payment  of  two  third 
parts  of  the  clear  prodoce  of  his  said  estates,  in  equal  shares  and  propoitioiis  of »? 
much  money  as  would,  in  fifteen  years,  make  in  the  whole  S0,000i.,  wbkh  soio. 
with  the  interest  and  produce  thereof,  he  directed  should  be  divided  equally  m(»i 
aU  his  grandchildren  who  should  live  to  attain  the  age  of  twenty-one,  their  e^^^' 
tors  or  admiittstratois.    The  testator  died  in  the  year  ieid»  leaving  ten  f^' 
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duldnD,  of  whom  nine  were  the  children  of  one  of  the  annuitants,  and  the  lentil 
w«s  the  child  of  a  son  of  the  testator,  who  died  before  the  will  was  made:  no 
grmdehildren  were  bom  afterwards,  bat  those  who  sanrived  the  testator  lived  t6 
ittain  twenty-one,  the  eldest  having  come  of  age  before  the  execation  of  the  wUl, 
ud  the  yoongest,  in  the  year  1830:  the  last  sarvivor  of  the  testator's  children  died 
in  tbe  year  1831: 

BiH  thst  the  limitation  creating  a  charge  of  two-thirds  of  the  produce  of  the  estates 
for  tweoty  years,  was  a  provision  for  accumulation  within  the  meaning  of  the  39  & 
406. 3,  c.  98;  that  it  was  necessarily  to  be  connected  with  the  two  prior  trusts  for 
accuDQlation,  which  determined  in  the  year  1631;  and  that  it  was  therefore  effectual 
for  two  years  only,  and  was  void  for  the  remaining  eighteeo,  being  the  period  by 
vbichf  when  superadded  to  the  duration  of  the  preceding  trusts,  it  exceeded  the 
limits  within  which  accumulation  was  allowed: 

Ma]so,  that  such  limitation  for  the  benefit  of  the  grandchildren  was  not  a  provision 
tbrniriDg  portions  for  the  children  of  a  person  taking  an  interest  under  the  devise, 
vitbin  the  exception  contained  in  the  second  section  of  the  act.  i 

Before  Lords  Commissioners  Pepys  and  Bosanquet — December  5, 1835;  February 
27, 1836. 

THOMAS  SHAW  HELLIER,  by  his  will  dated  the  4ih  of  Jiily 
1812,  devised  all  his  manors,  messuages,  lands,  tenements^  and  heredita- 
Qteots,  freehold  and  copyhold,  to  trustees  upon  trust,  to  pay  out  of  the 
nnts  and  profits  thereof  to  his  son  James  Shaw  400/.  a  year,  for  the 
naintenance  and  support  of  himself  and  family;  to  his  son  Theophilus 
Sbaw  100/.  a  yeat  for  his  Kfe;  to  his  daughter  Mary  Yates,  wife  of  R. 
Tates,  100/.  a  year  for  her  life;  the  annuity  to  his  daughter  not  to  be 
Qbte  to  the  debts  or  control  of  any  husband;  and  he  directed  that  the 
iesatees,  who  should  become  entitled  to  any  annual  payment  or  to  the 
^Qcnmulations  thereinafter  mentioned,  should  not  be  paid  by  anticipa- 
^,  and  that  his  trustees  should,  out  of  the  rents  and  profits,  keep  the 
aid  messuages  and  tenements  in  repair. 

The  will  then  proceeded  as  follows: — *'I  will  and  direct  that  my  said 
Wees,  and  the  survivor  of  them,  his  heirs  and  assigns,  shall  from  time 
10  lime  lay  out  and  invest  the  surplus  of  the  produce  thereof  in  govern- 
oiem  or  on  real  secnrities,  in  their  or  bis  own  names  or  name,  in  order 
that  the  same  may  accumulate  for  the  benefit  of  my  grandchildren  now 
^i  and  at  school,  or  resident  at  my  house  called  Woodhouse,  in  the 
Parish  of  Wombourn,  and  who  bear  the  several  names  of  Elizabeth 
*aw,  Parthenia  Shaw,  Mary  Shaw,  Thomas  Shaw,  Ann  Shaw,  Sarah 
^w,  James  Shaw,  Samuel  Shaw,  and  Emma  Shaw,  and  Thomas 
%2v,now  resident  with  his  mother  at  Oxford,  or  at  any  time  hereafter 
^  be  bom,  until  the  youngest  grandchild  shall  attain  his  or  her  age  of 
t*eDtyK)ne  years,  at  which  time  I  will  and  direct  that  my  said  trustees 
^trustee  for  the  time  bemg  do  and  shall  divide  and  pay  to  and  among 
^Usuch  of  the  said  children,  my  said  grandchildren,  as  shall  then  be 
li^iog,  the  said  accumulations  in  equal  shares  and  proportions;  and  in 
^%  any  or  either  of  my  said  sons  and  daughter  shall  happen  to  die 
l^fore  the  time  that  my  youngest  grandchild  shall  attain  his  or  her  age 
oflwenty-one  years,  leaving  any  child  or  children,  then  I  will  and  direct 
that  a  like  annual  sum  as  the  parent  of  such  child  would  be  entitled  to 
receive,  had  he  or  she  been  living,  shall  be  applied  and  paid  by  my  said 
trustees,  or  the  trustees  or  trustee  for  the  time  being,  for  and  towards 
^  maintenanoe  and  education  of  such  respective  children  or  child^  in 
Voi.  XIIL— 29 
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equal  shc^res  and  proportions,  and  if  but  one  such  child,  then  the  whole 
of  each  parent's  annual  sum,  to  and  for  the  use  of  such  child,  and  if 
either  of  them  my  said  sons  or  daughter  happen  to  die  without  leaving 
any  children  or  child,  him  or  her  surviving,  then  the  annual  sum  hereby 
directed  to  be  paid  to  him  or  her  shall  become  and  be  a  part  of  the  said 
accumulations;  and  I  will  and  direct  that  such  said  annual  sum  shall  be 
paid  to  the  respective  children  >or  child  of  such  of  them  my  said  sons  or 
daughter  as  may  happen  to  die  in  the  lifetime  of  the  survivors  of  them 
my  said  sons  and  daughter,  until  the  decease  of  my  said  sods  aud 
daughter. 

'^And  I  will  and  direct  that  the  residue  of  the  said  rents  and  profits 
of  my  said  estates  shall  be  further  accumulated,  in  case  any  of  them  my 
said  sons  or  daughter  shall  happen  to  be  living  after  the  youngest  of 
my  grandchildren  shall  have  attained  his  or  her  age  of  twenty-one  years; 
and  that  such  last-mentioned  accumulation  shall  be  divided  and  paid  to 
such  and  every  of  my  grandchildren  which  shall  be  living  at  the  deathl 
of  the  survivor  of  them  my  said  sons  and  daughter,  in  equal  shares  and 
proportions;  and  if  but  one  such  grandchild  then  the  whole  of  such  last^ 
mentioned  accumulations  shall  be  paid  to  such  only  grandchild,  his  or 
her  executors,  administrators,  or  assigns.    ***** 

<^And  I  do  hereby  (subject  and  charged  and  chargeable  as  aforesaid) 
will  and  direct,  that  from  and  immediately  after  the  decease  of  the  sur- 
vivor of  them  my  said  sons  and  daughter,  the  whole  of  my  said  freehold 
and  copyhold  estates  shall  stand  and  be  charged  for  twenty  years  with 
the  payment  of  two  third  parts  of  the  clear  produce  of  my  said  freehold 
and  copyhold  estates,  in  equal  shares  and  proportions  of  so  much  money 
as  will  in  fifteen  years  make  in  the  whole  30,000/.,  and  which  said  sum^ 
with  the  interest  and  produce  thereof,  I  will  and  direct  shall  be  equally 
divided  between  and  among  all  my  grandchildren  who  shall  Uve  td 
attain  the  said  age  of  twenty-one  years,  their  executors  or  administraj 
tors,  in  equal  shares  and  proportions;  and  if  there  shall  happen  to  hi 
but  one  such  younger  grandchild,  then  the  whole  of  the  said  sum  shal 
be  paid  to  such  one  younger  grandchild."  And  charged  and  chargeable 
as  aforesaid,  the  testator  devised  all  his  freehold  and  copyhold  estates  tc 
Thomas,  the  eldest  son  of  his  (the  testator's)  son  James  Shaw,  in  tail 
with  divers  remainders  over. 

The  testator  died  on  the  10th  of  July  1812,  and  left  the  two  sons  anc 
daughter  mentioned  in  his  will,  his  only  children.  Shortly  afterwards  i 
suit  was  instituted  in  order  to  have  the  property  administered  under  th^ 
authority  of  the  court,  and  a  decree  directing  the  usual  accounts  an^ 
inquiries  was  made  in  that  suit.  No  grandchildren  were  born  after  thj 
execution  of  the  will;  but  the  ten  who  were  therein  named  survived  tbj 
testator,  and  lived  to  attain  twenty-one,  the  eldest,  Elizabeth  Shav^ 
being  of  age  at  the  date  of  the  will,  and  the  youngest  having  come  cj 
age  on  the  31st  of  August  1830.  Nine  of  them  were  the  children  of  thj 
testator's  son  James  Shaw,  to  whom  an  annuity  of  400/.  was  given  b 
the  will;  and  the  tenth  was  the  child  of  another  son,  who  was  dead  a 
the  time  when  the  will  was  made.  Mary  Yates  survived  her  tw 
brothers,  and  died  in  the  month  of  September  1831;  and  then  the  que^ 
tion,  for  the  first  time,  arose  with  respect  to  the  meaning  and  legal  operi^ 
tion  of  the  clause  in  the  will  by  which,  upon  the  death  of  the  last  suil 
vivor  of  the  testator's  children^  the  sum  of  30,000/.  was  charged  upot 
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TO  thirds  of  the  rents  and  profits  of  his  real  estates,  for  the  benefit  of 
such  of  his  grandchildren  as  should  live  to  attain  the  age  of  twenty-one. 
By  the  decree  made  by  the  Vice-chancellor  on  further  directions,  and 
bearing  date  the  2d  of  June  18329  it  was,  among  other  things,  declared 
iiat  the  gift  of  30,000/.  mentioned  in  the  will  was  a  charge  upon  the 
esutes  and  premises  therein  comprised,  and  that  the  grandchildren  of 
:he  testator  who  lived  to  attain  the  age  of  twenty-one  years,  respectively, 
Tere  entitled  to  the  said  sum  of  30,000/.,  to  be  raised  in  twenty  years, 

0  be  computed  from  the  day  of  the  death  of  Mary  Yates,  out  of  the  two 
hird  parts  of  the  rents  and  profits  of  the  freehold  and  copyhold  estates, 
n  eqnal  shares  and  proportions,  by  annual  payments  of  1500/.,  to  be 
•Jedncted  out  of  the  rents  and  profits  of  the  said  estates. 

The  testator's  grandson  Thomas  Shaw,  who  had  subsequently  taken 
he  name  of  Hellier,  and  who  was  tenant  in  tail  of  the  estates  in  ques* 
':)n  under  his  grandfather's  will,  presented  an  appeal  against  this  part 
jf  the  decree. 

Dec.  6, 7, 1833.  The  appeal  was  originally  heard  by  Lord  Chancel- 
3r  Brougham,  before  whom  it  was  fully  argued  by  Mr.  Pepys,  Mr. 
Beames,  and  Mr.  Spence,  in  support  of  the  appeal;  and  by  Sir  Edward 

Sjgden,  Mr.  Treslove,  and  Mr.  Ching,  for  the  respondents. 

« 

Dec,  20.  Lord  Chancellor  Brougham,  after  stating  the  material 
'^lase  in  the  will,  gave  judgment  as  follows: — When  this  clause  was 
irst  brought  under  my  consideration,  it  struck  me  as  creating  a  charge, 
si^d  not  an  accumulation  within  the  provisions  of  the  act;  and  such  also, 

1  find,  was  the  view  taken  by  the  Vice-Chancellor.  Upon  further  con- 
federation, my  mind  still  inclines  strongly  to  the  same  opinion.  Accord* 
^^  to  this  view  it  may  be  said,  that  by  a  provision  not  easily  understood 
'//iterally  taken,  nor  capable,  if  accurately  regarded,  of  being  altogether 
'^oncilcd  to  itself,  there  is  in  substance  a  charge  made  of  two  thirds  of 
'^  net  profits  for  twenty  years,  to  secure  the  payment  of  30,000/.  within 
"f'een  years,  and, — in  case  it  should  not  be  so  paid,  with  payment  of 

terest  of  so  much  as  should  remain  unpaid, — that  the  beneficial  inte- 
'5$i  of  the  legatees  would  become  vested  immediately  upon  the  death  of 
>he  surviving  son  or  daughter,  provided  the  youngest  grandchild  had 

•en  attained  twenty-one,  and,  if  such  grandchild  had  not  attained 
'^eoty-one,  immediately  upon  the  happening  of  that  event,  from  which 

'3)6  the  produce  of  two' thirds  of  the  estate  would  be  receivable  by  the 

catees  till  the  sum  specified  should  be  raised,  and,  consequently,  that 

0  accumulation  beyond  the  legal  period  is  directed. 
It  might  be  contended  by  the  devisee  over  who  is  subject  to  the  charge, 
'-11  the  testator  must  have  meant  the  two  thirds  of  the  produce  to  ac- 
-  Jiiulate  at  compound  interest  till  the  sum  of  30,000/.  was  raised,  other- 
'yisc  the  attainment  of  the  object  would  not  be  certain.  Thus,  if  the 
yearly  amount  of  the  net  income  should  bo  1500/.,  that  income,  if  paid 
'  ^  the  legatees,  would  not  produce  more  than  22,500/.  in  fifteen  years; 

•lid,  if  the  income  should  fall  short  of  that  sum,  would  not  produce 

'^OOO/.  even  in  twenty  years;  and  so  it  may  be  argued,  the  clause  must 
^ave  intended  that  the  annual  proceeds  should  be  invested  and  accumu- 
•^'ed  till  the  Whole  sum  was  raised,  and  then  that  the  charge  should 
cease. 

This  view,  no  doubt,  materially  ufiects  the  ulterior  devisee.    But  I 
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incline  lo  tbink  it  is  not  Ihc  import  of  the  will.  T)ie  \>: 
with  the  payment  of  so  mnch  as  will,  in  firteen  years,  n, 
the  sum  of  30,000/.;  nothing  is  said  about  accumulaliri 
of  raising  tliat  sum,  and  a  direciiou  to  accumulate  for  iliat  ii:rj'i. 
not  be  inferred  without  adopting  a  construction  which  imputes  a 
tion  contrary  to  law, 

1  must,  however,  observe,  that  the  direciiou  that  llie  sum  of 
shall  be  raised  in  fifteen  years,  and  that  this  sum, "  with  the  iixe 
produce  thereof,"  shall  be  divided,  has  appeared  to  others  lo  b« 
in  its  true  import,  a  clause  of  accumiilntion,  and  as  sucli,  to  be  i 
by  the  act.  It  is  sufficient  for  me  (o  kuow,  thai  some  ditierenfe 
ion  prevails  among  those  of  the  learned  judges  with  whom  I  hfl 
municaled  upon  the  subject,  and, therefore,  I  shall  send  «  case  u 

This  course  seems  the  more  advisable  when  I  consider  ihatt 
tion  is  upon  the  construction,  or  at  least  the  application  of  aa  k 
liameni;  and  an  act,  loo,  which,  though  it  has  nol  often  recei 
aid  of  judicial  inlerpretalion,  has  hardly  ever  been  discussed  t 
either  of  law  or  equity,  wiihout  ihe  judge  having  occasion  le 
Upon  the  inartificial,  and,  in  several  respects,  ill  defined  latij 
which  its  provisions  are  expressed. 

Dec.  5, 1835.  It  having  been  found  impossible  to  frame  acai 
would  fairly  submit  the  point  to  be  determined,  as  a  legal  qw 
Ihe  court  of  law,  an  application  was  made  lo  the  Lords  Comia 
for  leave  to  have  the  appeal  reheard;  and  leave  having  beenaoo 
granted,  the  question  now  came  on  lo  be  again  argued. 

Mr.  Beames,  Mr.  Preston,  and  Sir  W.  Follett,  for  the  appelli 
It  may  be  questioned  whether  the  trusts  created  by  these  d 
accumulation  do  nol  violate  ttie  common  law  rule  agninst  perf 
in  which  case  ihey  would  be  void  in  tola.  The  first  purpotis 
bequest  in  favour  of  a  class  of  persotis,  namely,  Ihe  fesialor'sgl 
dren  born  and  to  be  born,  some  of  whom  might  not  come  into  « 
long  after  the  testator's  death;  and  the  limitation  is  nniints* 

thai  is,  the  parties  among  whom  the  fund  is  divisible  •- -' ' 

laiticd  until  the  youngest  of  such  grandchildren  aiiHius  : 
the  vesting  of  their  interests  may,  by  possibiliiy,  be  | 
period  of  twenty-one  years  after  the  coming  into  esse  «'. 
being.  Joe  v.  Aildley,  1  Cox,  324;  and  ],iike  v.  Robinson,  2  M 
have  decided  that,  in  consirnciing  a  gift  to  a  cla^s  of  laker*, 
grandchildren,  for  example,  the  court  cannot  sever  the  git^  and 
it  to  such  individnals  of  the  class  as,  from  being  in  esMattll 
would  bring  the  gill  within  the  legal  limils.  The  limitation  mni 
be  good  for  all,  or  must  fail  for  all.  The  same  cases  have  a\so 
that,  where  the  gift  is  void  in  its  inception,  no  snhsequefil  *' 
altered  state  of  circumstances  can  operate  to  give  it  validity.  M 
the  limitation  in  favour  of  unborn  grandchildren  nttweniy-oneU 
remote,  it  would  follow  that  the  accumulation  directed  for  ilieir 
must  be  altogether  void,  according  lo  the  doctrine  laid  dowDJ 
Soiuhampton  v.  The  Marquis  of  Hertford,  2  V.  &  B.  54,  in  ^ 
W.  Grant  expressed  a  clear  opinion  that,  wherever  s  trusi  {or  B 
lation  exceeded  what  would  have  been  the  limits  of  a  gooil  '^ 
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devise,  it  was  incapable  of  being  modified  or  upheld  pratanto;  Mar- 
sdall  tf.  Hollo  way,  2  Swan.  432;  Haley  v.  Bannister,  4  Mad.  275. 

Independently  of  this  objection,  the  trusts  contained  in  this  third  clause 
of  the  will  are  a  palpable  violation  of  the  Thelluson  Act,*  and  they 
must,  therefore*  at  all  events,  be  void  to  the  extent  to  which  they  are 
found  to  transgress  the  limit  allowed  by  that  statute.  With  respect  to 
the  operation  of  the  Thelluson  Act,  it  has  been  settled  ever  since  the  case 
of  Griffiths  v.  Vere,  9  Ves.  127,  that  limitations  or  trusts  for  accumula- 
tion, which  exceed  the  prescribed  period,  are  void  only  for  the  excess; 
but  the  amount  of  the  excess  can  be  ascertained  only  by  the  event,  and 
the  questions  here  arising  are,  first,  whether,  upon  the  true  construction 
of  the  will  and  the  act  of  parliament,  the  accumulations  here  directed  fall 
within  the  meaning  of  the  act,  and,  secondly,  if  they  do,  in  what  manner 
aod  to  what  extent  the  act  will  operate  to  cut  them  down. 

As  to  the  first  question,  it  is  impossible  to  conceive  language  which 
cooJd  express  more  plainly  than  the  words  here  employed  the  purpose 
vhich  the  Thelluson  Act  sought  to  check  and  control,— the  purpose  of 
accumulating  the  rents  and  profits  of  property  for  a  long  series  of  years, 
iQ  order  to  bestow  them  on  some  favoured  individual  at  a  remote  period 
of  time.  It  is  true  that  the  word  accumulatCy  which  is  the  expression 
Q%d  io  the  statute,  is  not  to  be  found  in  this  third  clause,  although  it 
occurs  repeatedly  in  the  preceding  clauses;  but  the  absence  of  the  word 
is  Qot  material,  if  the  thing  which  the  statute  prohibits  is  in  substance 
described  and  directed  to  he  done.  Nor  will  a  testator  be  permitted  by 
nieansof  any  verbal  artifice  or  contrivance,  however  ingenious,  to  evade 
or  defeat  the  operation  of  this  salutary  enactment.  It  will,  probably,  be 
vged,  as  it  was  urged  in  the  court  below,  (and  his  Honour  the  Vice- 

*  39  &  40  G.  3,  e.  98,  the  first  section  of  which  enacts,  *^  That  no  person  or  persons 
^\  after  the  passing  of  this  act,  by  any  deed  or  deeds,  surrender  or  surrenders,  wiU, 
^dicil  or  otherwise  soever,  settle  or  dispose  of  any  real  or  personal  property  so  and 
Q  6Qch  manner  that  the  rents,  issues,  profits,  or  produce  thereof  shall  be  wholly  or 
F^ally  accumulated  for  any  longer  term  than  the  life  or  lives  of  any  such  grantor  or 
S^tors,  settler  or  settlers;  or  the  term  ai  twenty-one  years  from  the  death  of  any  such 
r^tor,  settler,  devisor,  or  testator,  or  during  the  minority  or  respective  minorities  of 
^y  person  or  persons  who  shall  be  living  or  in  ventre  ea  mere  at  the  time  of  the  death 
^  saeh  grantor,  devisor  or  testator;  or  during  the  minority  or  respective  minorities 
^7  of  any  person  or  persons  who  under  the  uses  or  trusts  of  the  deed,  surrender,  will, 
<v  other  assurances  directing  such  accumulations  would  for  the  time  being,  if  of  full 
^^  be  entitled  onto  the  rents,  issues,  and  profits,  or  the  interest,  dividends,  or  annual 
PMace  so  directed  to  be  accnmqlated;  and  in  every  case  where  any  accumulation 
^t^l  be  directed  otherwise  than  as  aforesaid,  such  direction  shall  be  null  and  void, 
^  the  rents,  issues,  profits,  and  produce  of  such  property  so  directed  to  be  accumu- 
•ited,  shall,  so  long  as  the  same  shall  be  directed  to  be  accumulated  contrary  to  the 
?^naions  of  this  act,  go  to  and  be  received  by  such  person  or  persons  as  would  have 
^  entitled  thereto  if  such  accumulations  bad  not  been  directed." 

(s.  2.)  <«  Provided  always,  and  be  it  enacted,  that  nothing  in  the  act  contained  shall 
cneod  to  any  provision  for  payment  of  debts  of  any  grantor,  settler,  or  devisor,  dr 
^^  person  or  persons,  or  to  any  provision  for  raising  portions  for  any  child  or  chil- 
*L'eo  of  any  grantor,  settler,  or  devisor,  or  any  child  or  children  of  any  person  takinjgr 
^7  interest  under  any  such  conveyance,  settlement,  or  devise,  or  to  any  direction 
^hing  the  produce  of  timber  or  wood  upon  any  lands  or  tenements,  but  that  all  such 
pro?isioa8  shall  and  may  be  made  and  given  as  if  this  act  had  not  passed.'' 

29* 
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.Chancellor  seemed  to  attach  some  weight  to  the  argument;)  that  the 
trust  created  by  this  clause  amounts  to  a  charge^  and  that  a  charge  is 
not  struck  at  by  the  act  of  parliament.  No  doubt  the  trust  is  a  charge; 
but  it  is  a  charge  which,  unlike  many  other  charges,  is  inseparably  coq- 
nected  with  accumulation;  it  is  a  charge  upon  all  the  testator's  estates  of 
two  thirds  of  the  rents  and  profits,  which,  instead  of  being  enjoyed  as 
they  accrue,  are  directed  to  be  reserved  (which  of  necessity  implies  ac- 
cumulation) for  a  period  of  twenty  years  from  the  death  of  the  lastsnr- 
viving  child  of  the  testator,  and  at  the  end  of  that  time  to  be  divided 
ampng  all  his  grandchildren  who  shall  live  to  attain  twenty-one.  Every 
trust  for  accumulation  is  more  or  less  a  charge  upon  the  estate  of  which 
the  annual  profits  are  to  be  set  apart  to  answer  it;  and  although  the  term 
charge  is  commonly  applied  to  cases  where,  as  in  the  present  instance, 
the  charge  is  only  partial,  and  does  not  exhaust  the  whole  income  of  the 
fund,  a  charge  of  this  description,  by  which  the  rents  and  profits  of  an 
estate  are  Withdrawn  from  the  person  entitled  to  the  corpus  of  the  pro- 
perty, and  formed  into  a  fund  which,  at  the  end  of  a  series  of  years,  is 
to  be  distributed  among  a  particular  class  of  individuals,  is  to  all  intents 
and  purposes,  in  substance  as  well  as  in  form,  an  accumulation,  and  falls 
directly  within  the  mischief  against  which  the  Thelluson  Act  was 
intended  to  guard. 

Upon  the  second  point  it  is  material  to  bear  in  n^ind  the  facts  of  the 
present  case.  The  testator  died  in  the  year  1812,  and  his  last  surviving 
child  in  the  year  1831.  The  youngest  grandchild  came  of  age  in  the 
year  1830.  According  to  the  prior  trusts,  the  rents  and  profits  were  to 
accumulate  during  the  lives  of  all  the  children;  and  by  virtue  of  the  trust 
more  immediately  under  consideration,  the  accumulation  was  to  go  on 
for  a  period  of  twenty  years  after  the  death  of  the  last  survivor  of  his 
children.  The  result  of  the  whole  would  be  this,  that  a  trust  accumula- 
tion of  rents  and  profits  has  been  directed  to  continue  for  ja  period  of 
thirty-nine  years  after  the  testator's  death, — nineteen  years  longer  than, 
according  to  the  provisions  of  the  statute,  such  an  accupsulation  would 
be  legal ;  and  to  that  extent,  therefore,  the  trust  must  be  declared  void. 

Sir  W.  Home,  Mr.  Treslove,  Mr.  Wigram,  Mr.  Duckworth,  Mr. 
Ching,  Mr.  Hayter,  and  Bethell,  for  difierent  parties  interested  in  sup- 
porting  the  Vice-Chancellor's  decree. 

The  objection  that  this  trust  is  absolutely  void  in  its  inception,  on  the 
ground  that  it  violates  the  rule  against  perpetuities,  cannot  be  seriously 
urged.  Its  fallacy  is  apparent  the  moment  the  eflfect  of  the  limitation  is 
stated.  The  direction  is,  that  the  trustees  shall  divide  the  aggregate 
amount  of  the  proportion  of  rents  and  profits  charged  on  the  real  estates 
among  the  testator's  grandchildren  who  shall  live  to  attain  the  age  of 
twenty-one  years;  in  other  words,  among  a  class  of  persons  all  of  whom 
must  necessarily  be  ascertamed  at  the  latest  at  the  end  of  twenty-one 
years  after  the  deaths  of  the  testator's  children,  that  is  to  say,  upon  the 
determination  of  three  lives  which  were  all  in  being  at  the  time  when 
the  will  spoke,  and  the  last  of  which  dropped  in  the  month  of  September 
1831,  when  Mrs.  Yates  died.  The  cases  of  Jee  v.  Audley,  1  Cox,  3;24, 
and  Leake  v.  Robinson,  2  Mer.  363,  are,  therefore,  inapplicable. 

The  only  serious  question  arises  upon  the  construction  of  the  Thelluson 
Act  as  applied  to  the  directions  contained  in  the  third  clause  of  the  wiil; 
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and  opoD  this  point  the  argument  on  the  other  side  has  studiously  con« 
iounded  a  trust  for  accumulation  with  a  charge — things  which,  in  their 
nature,  are  perfectly,  distinct.  It  may  be  conceded  ttiat  the  mere  absence 
of  the  word  accumulate  will  not  be  sufficient  to  support  the  validity  of 
the  trust,  if  the  thing  struck  at  by  the  act  is  found  to  be  in  substance 
directed;  but  as  indicating  the  testator's  purpose,  and  that  of  the  profes* 
sional  adviser  who  prepared  his  will,  it  is  material  to  observe  how  very 
differently  this  third  clause  is  penned  from  the  two  preceding  clauses,  in 
both  of  which  accumulation  is  provided  for  in  terms,  and  which,  had 
ihey  exceeded  the  limit  prescribed  by  the  act,  would  have  been  un- 
qaestioDably  void  for  the  excess. 

The  question  then  is,  whether  the  testator  has  here  by  necessary  infer- 
ence—for by  express  words  he  has  not — directed  an  accumulation 
vhich  falls  within  the  spirit  and  meaning  of  the  Thelluson  Act;  and  in 
order  to  answer  that  question  satisfactorily  the  frame  and  object  of  the 
clause  itself  must  be  considered  with  attention.  It  is  to  be  observed, 
that  by  the  clause  in  question  the  time  at  which  the  term  is  to  commence 
is  positively  fixed,  that  the  duration  of  that  term  is  also  defined,  that  the 
sources  from  which  the  required  amoimt  is  to  be  raised  are  particularly 
specified,  that  the  objects  who  are  eventually  to  take  are  so  described 
iat  they  must  be  of  necessity  ascertained  within  the  period  allowed  by 
iaw,  and  that  in  point  of  fact  they  were  all  ascertained  upon  the  death 
of  Mrs.  Yates  in  September  1831,  without  issue^  nineteen  years  after  the 
<ieath  of  the  testator.  The  direction  is,  that  immediately  after  the  decease 
of  the  last  survivor  of  his  sons  and  daughter  the  whole  of  the  testator's 
freehold  and  copyhold  estates  shall  stand  charged  for  twenty  years  with 
tile  payment  of  two  thirds  of  the  clear  produce  of  those  estates  in  equal 
siiares  and  proportions, — with  the  payment,  that  is,  of  so  much  money 
3S  will  in  fifteen  years  make  the  sum  of  30,000/.,  which  sum,  with  its 
interest  and  produce,  is  to  be  divided  among  all  his  grandchildren  who 
siall  live  to  attain  twenty-one.  The  language  is  somewhat  inaccurate 
and  obscure,  but  such  is  the  substance  and  efiect  of  the  clause. 

The  sum  of  30,000/.  was  to  be  raised  at  all  events;  and  although  the 
testator  calculated  the  rents  and  profits  of  the  charged  estates  at  3000/. 
2  year,  so  that  the  required  sum  might  be  raised  in  fifteen  years,  he  gave 
&e  additional  term  of  five  years  in  order  to  place  the  matter  beyond 
ihe  possibility  of  doubt.  To  what,  then,  does  such  a  direction  amount 
1^1  a  charge  of  two-thirds  of  the  rents  and  profits  of  the  devised  estates; 
^charge  to  which  those  estates  are  subjected  for  a  period  of  twenty 
J^  unless  the  sum  of  30,000/.  shall  be  sooner  raised  thereout?  Is  not 
'«his  the  same  thing  as  the  bequest  of  a  twenty  years'  term  in  the  estates, 
vith  this  exception  that  two-third^  only,  and  not  the  whole,  of  the  reiits 
^d  profits  of  the  term  are  devoted  to  the  specified  object,  and  that  the 
^mhen  is  not  thrown  at  once  upon  the  corpus:  of  the  estates,  so  as  to  be 
capable  of  being  discharged  by  an  immediate  sale  or  mortgage  of  the 
Property,  but  is  equally  spread  over  a  period  which  may  be  less  than, 
^Ql  cannot  exceed,  twenty  years? 

Suppose  that,  instead  of  a  gross  sum,  the  direction  had  been  to  raise 
^  same  amount  by  annual  instalments,  and  to  postpone  the  payment 
of  those  instalments  till  the  full  amount  had  been  raised,  could  it  have 
^n  argued  that  this  was  within  the  meaning  and  spirit  of  the  act  of 
Parliament;  and  is  there  any  substantial  difference  between  the  two 
<^es?   A  direction  to  raise  30,000/.  by  a  charge  on  the  annu,al  i^xpifs 
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of  an  estate,  or  on  a  fixed  proportion  of  those  profits,  is  not  an  accnma- 
lation  merely  because  the  time  of  payment  is  postponed;  each  succes- 
sive portion,  as  it  from  year  to  year  accrues,  instantly  becomes  a  vested 
interest  capable  of  being  dealt  with  and  disposed  of,  although  notactaally 
receivable  till  the  whole  burthen  has  been  discharged.  In  point  of  fact, 
therefore,  this  is  no  more  tlian  a  deferred  charge,  imposed  by  the  testator 
on  his  estates  for  the  benefit  of  his  grandchildren.  The  payment  is  post- 
poned till  the  whole  sum  shall  have  been  raised,  but  the  interests  taken 
by  the  grandchildren,  all  of  whom  had  attained  the  age  of  twenty-oue 
before  the  charge  was  to  commence,  are  immediate  vested  interests.  So 
in  the  familiar  instance  of  a  marriage  settlement,  where,  after  snccessire 
life  estates  limited  to  the  husband  and  wife,  and  the  longer  liver  of  them, 
a  term  for  500  years  is  vested  in  trustees  for  the  purpose  of  providing 
portions  for  the  younger  children  of  the  marriage,  the  trustees  may  either 
raise  the  required  sum  by  sale  or  mortgage  of  the  term,  or  they  may,  if 
they  prefer  it,  efiect  the  same  object  by  making  an  annual  appropriation 
of  the  rents  and  profits  tilt  the  whole  amount  is  raised;  but  was  it  ever 
heard  that,  because  more  than  twenty-one  years'  income  was  required 
to  make  tip  the  sum,  such  a  trust  fell  within  the  meaning  of  the  Tbel- 
luson  Act,  and  was  therefore  void  for  the  excess? 

In  a  sense,  indeed,  it  may  be  said  that  this  would  be  a  trast  for  accu- 
mulation, inasmuch  as  every  charge  in  its  very  nature  implies  that  the 
growing  profits  of  the  subject  charged  shall  be  laid  up  and  appropriated 
to  satisfy  the  burthen.  But  that  is  not  the  species  of  accumulation  struck 
at  or  described  in  the  Thelluson  Act.  That  act,  as  is  manifest  from  the 
whole  scope  and  language  of  its  provisions,  had  reference  solely  to  what^ 
for  distinction's  sake,  may  be  termed  a  dry  accumulation— such  as  och 
curred  in  the  cases  of  Longdon  t^.  Simson,  12  Ves.  295,  and  Marshall 
t^.  Hollo  way,  2  Swan.  432;  and  such  as  is  directed  in  the  two  first  clatise^ 
of  the  present  will, — the  effect  of  which  is  imperatively  to  lock  up  tha 
rents  of  an  estate,  while  these  go  on  accumulating  at  compound  iuteres 
for  a  long  series  of  years  for  the  benefit  of  an  individual,  or  a  class  ol 
takers  who  acquire  no  certain  and  vested  interest  in  any  portion  of  tha 
fund  until  the  determination  of  the  prescribed  period  when  the  aggrel 
gate  sum  becomes  divisible.  In  the  present  case,  the  several  grandj 
children  become  entitled  de  anno  in  annum  to  an  aliquot  portion  of  th 
yearly  appropriation;  they  may  pledge,  or  sell,  or  bequeath  it,  or^  if  th 
court  approve,  may  have  maintenance  allowed  out  of  it,  so  that  th 
money  is  in  truth  capable  of  immediate  enjoyment.  The  direction  iha 
when  30,000/.  shall  have  been  recovered  out  of  the  rents,  the  gross  su 
shall  be  divided  "  with  the  interest  and  profits  thereof," — ^the  only  ei 
pression  in  the  clause  which  looks  like  accumulation, — is  no  more  thai 
the  law  must  have  otherwise  implied;  for  it  is  the  duty  of  every  trusts 
to  whom  sums  are  periodically  paid  with  a  view  to  being  distributed  a 
a  future  time  among  specified  objects,  to  lay  out  those  sums  at  interesj 
as  they  are  received,  for  the  benefit  of  his  cestui  que  trusts^  till  the  tim 
of  distribution  arrives.  Such  a  course  does  not  lock  up  or  accumulat| 
the  rents  and  profits  any  more  than  an  ordinary  charge  or  mortgage,  (^ 
the  devisee  subject  to  the  charge  may  easily  exonerate  the  estate,  ei(N 
by  regularly  paying  2000/.  a  year  to  the  trustees,  or  by  at  once  placinj 
the  whole  amount  in  their  hands,  and  reserving  to  himself  annnaily^ 
proportion  of  the  dividends  equivalent  to  the  interest  of  the  instalm^t^'' 
of  which  the  payment  is  thus  anticipated. 
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E^en  assuming  that  the  effect  of  this  clause  would  be  to  create  an 
leciimnlation  within  the  meaning  of  the  Thelluson  Act,  the  charge  is 
imposed  with  a  view  to  provide  for  grandchildren  of  whom  all  but  one 
were  the  children  of  a  father  who  was  entitled  to  a  large  annuity  under 
the  will,  and  to  all  of  whom  the  testator  had  distinctly  placed  himself 
loco  parentis.  The  trust,  therefore,  would  still  fall  within  the  exception 
contained  in  the  second  section,  by  which  it  is  declared,  that  nothing  in 
the  act  shall  extend  to  any  provision  for  raising  portions  for  <'  any  childl 
or  children  of  any  person  taking  any  interest  under  any  such  conveyance, 
settlement,  or  devise/^  The  construction  of  that  section  was  considered, 
although  it  was  not  made  the  subject  of  judicial  determination,  iq  Bacoa 
r.  Proctor,  1  T.  &  Russ.  31,  (11  Cond.  Cha.  Rep.  19.) 

Mr.  Beames,  in  reply,  observed,  that  the  argument  of  the  respondr 
eots  proceeded  throughout  on  the  notion  that  the  trust  contained  in  the 
third  clause  might  be  separated  from  the  previous  clauses,  and  its  validity 
determined  without  reference  to  them.  That  was,  however,  a  total  mis- 
lake:  the  third  trust,  whether  denominated  an  accunnulation  or  a  post- 
poned charge,  was  a  direction  which,  if  strictly  carried  into  effect,  would 
saperadd  to  the  trusts  of  accumulation  directed  by  the  two  preceding 
claiises,  which  were  admitted  to  be  within  the  meaning  of  the  act,  a 
I'tiTther  trust  fcfx  the  accumulation  for  t^yenty  years  more  of  an  aliquot 
portion  of  the  very  same  rents,  while,  under  the  trusts  created  in  the 
ionner  part  of  the  will,  an  accumulation  has  been  already  going  on  for 
nineteen  years.  At  the  end  of  thirty-nine  years,  therefore,  that  is  to  say, 
after  a  total  accumulation  of  the  rents  for  nineteen  years,  and  a  partial 
accomulation  of  them  for  twenty  years  longer,— then,  and  not  till  then, 
ilie  charge  was  to  cease,  the  fund  was  to  be  divisible,  and  the  devisee 
vas  to  take  the  estate  discharged  of  the  burthen.  Whether  the  third 
trust  was  a  charge  or  a  provision  for  accumulation  was  immaterial,  for 
I's  name  could  not  alter  its  character;  but,  in  point  of  fact,  it  was  both 
^arge  and  accumulation;  and  the  result  of  the  whole  was,  that  the 
feDts  and  profits  were  to  be  laid  up,  and  the  payment  and  enjoyment  of 
ihetn  suspended,  for  a  term  of  eighteen  years  longer  than  the  period 
silo  wed  by  the  act  of  parliament. 

With  respect  to  the  other  point,  two  of  the  grandchildren  named  in 
tlie  will  were  understood  to  be  illegitimate,  and  another  was  the  phild 
of  one  of  the  testator's  sons  who  died  before  the  will  was  made,  and 
vho  of  course  took  nothing  under  it.  As  to  those  three,  at  least,  it  was 
flear  that  they  did  not  fill  the  character  of  children  of  persons  taking 
i&terests  under  the  devise,  as  required  by  the  exception  in  the  second 
^ctioD  of  the  statute,  and  if  the  charge  failed  as  to  some  of  the  objects, 
^  could  not  be  supported  for  the  rest:  the  court  could  not  sever  the  in- 
dention, and,  recognising  one  part  as  valid,  reject  another  part  as  void. 
^he  benefits,  besides,  which  the  trust  in  question  purported  to  bestoT^ 
00  the  grandchildren  were  not  given  by  way  of  portions,  nor  did  they, 
|ipon  any  fair  construction,  answer  that  description.  It  was,  indeed, 
ittipossible  to  conceive  that  the  legislature  could  have  meant  to  sanction 
^^  accumulation  like  the  present,  made  under  the  pretence  that  portions 
vere  to  be  thereby  provided  for  the  children  of  a  person  taking  an  inte- 
rest under  the  devise.  To  give  such  a  latitude  of  interpretation  to  the 
language  of  the  exception  would  be  to  open  a  wide  door  to  evasion  and 
fraud,  and  virtually  to  repeal  tlie  act.  , 
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Feb.  27, 1836.    Mr.  Justice  Bosanquet. — The  Lord  Chancellor har. 
ing  been  pleased  to  request  my  opinion  upon  this  case,  which  was  argue 
during  the  time  in  which  I  had  the  honour  to  sit  in  this  court  under  i 
late  commission,  I  will  state  the  reasons  which  I  was  prepared  to  gi 
if  the  case  had  been  set  down  for  judgment  before  the  expiration  of  ih 
commission. 

The  substantial  question  in  this  case  is,  whether  the  clause  in  thet 
tator's  will  by  which  he  directs  that  his  freehold  and  copyhold  estat 
immediately  after  the  decease  of  the  survivor  of  his  sons  and  daughte 
shall  stand  charged  for  twenty  years  with  the  payment  of  twoi 
parts  of  the  clear  produce  as  therein  mentioned,  amounts  to  such  adi 
position  of  property  within  the  meaning  of  the  39  &  40  6.  3,  c.  98,  ih 
the  rents,  issues,  profits,  or  produce  of  those  estates  are  in  effect  directei 
to  be  wholly  or  partially  accumulated  for  a  longer  term  than  the  te 
of  twenty-one  years  from  the  death  of  the  testator. 

The  particular  language  employed  will  not  vary  the  conclusion  if  t 
substantial  meaning  of  the  clause,  according  to  a  sound  construction 
it,  requires  that  such  accumulation  shall  take  place. 

There  are  three  clauses  in  the  will  which  bear  upon  the  subject; 
[The  learned  judge  here  stated  the  clauses  seriatim^  and  proceeded  as, 
follows: — ]  j 

It  appears,  then,  that  the  whole  surplus  rents  and  profits  are  to  be 
accumulated,  first,  until  the  youngest  grandchild  shall  attain  twenty-one, 
when  a  division  among  the  grandchildren  then  living  is  to  take  place; 
and  then  a  second  accumulation  is  to  commence  and  be  continued  until 
the  death  of  all  the  testator's  own  children,if  any  of  them  should  outlive 
the  period  at  which  (he  youngest  grandchild  should  attain  twenty-one, 
when  a  further  division  among  the  grandchildren  who  should  be  then 
living  is  to  be  made. 

The  youngest  grandchild  attained  twenty-one  in  1830,  eighteen  years 
after  the  death  of  the  testator,  and  the  last  surviving  child  of  the  testator 
died  in  1831,  nineteen  years  after  thq  death  of  the  testator;  consequently 
both  the  clauses  which  expressly  directed  accumulations  took  effect:  and 
the  question  now  isj  whether  the  third  clause,  which  came  into  opera- 
tion at  the  expiration  of  nineteen  years  from  the  death  of  the  testator, 
can  be  carried  into  effect,  consistently  with  the  provisions  of  the  39  & 
40  G.  3,  c.  98,  beyond  the  year  1833. 

It  may  be  admitted  that  no  one  of  the  three  clauses  is  illegal  on  the 
ground  of  being  too  remote,  except  so  far  as  it  is  affected  by  the  above- 
mentioned  statute,  since  no  one  of  them  embraces  a  greater  length  o\ 
time  than  the  period  allowed  for  executory  devises.  Consequently,  anj 
accumulation  required  to  be  made  by  the  clause  in  question  can  oniybt 
void  for  the  excess  of  time  beyond  twenty-one  years  from  the  death  o 
the  testator,  that  is,  from  and  after  the  10th  of  July  1833,  the  death  o 
the  testator  having  occurred  on  the  10th  of  July  1812. 

On  behalf  of  the  grandchildren  it  is  contended  that  no  accomnlaiioi 
of  rents  and  profits  is  directed,  but  only  a  charge  created,  subject  ti 
which  the  devisee  in  tail  takes  the  estate.  But  although  the  prorisioi 
for  the  grandchildren  is  made  in  the  form  of  a  charge,  it  does  not  follow 
that  it  does  not  require  an  accumulation. 

The  preamble  of  the  statute  recites  that  it  is  expedient  that  all  dispo 
sitionsof  real  or  personal  estates  whereby  the  profits  and  produce  ihereoi 
are  directed  to  be  accumulated  and  the  beneficial  enjoyment  thereo 
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postponed,  should  be  made  subject  to  restrictions.  If  the  provision  in 
(^uesiioD  cannot  be  carried  into  execution  without  postponing  the  bene- 
ficial enjoyment  of  the  rents  and  profits,  in  order  that  those  rents  and 
profits  may  be  laid  up  from  year  to  year  and  applied  at  a  future  time  to 
a  particular  object,  it  appears  to  me  that  such  a  provision  is  within  the 
statute.  If  the  disposition  be  such  that  accumulation  is  thereby  re- 
quired, it  is  within  the  statute.  But  whether  the  disposition  does  or 
does  DOt  require  accumulation  is  a  question  of  construction,  which  must 
receive  the  same  determination  whether  the  statute  be  applicable  or  not, 
or  as  if  it  had  never  passed. 

Suppose  the  statute  never  to  have  passed,  how  must  the  provision  of 
the  will  have  been  dealt  with  under  the  circumstances  as  they  exist  in 
the  present  case?  There  is  no  immediate  gift  to  the  grandchildren;  the 
2ift  to  them  is  only  found  in  the  direction  to  divide,  and  no  division  is 
directed  to  be  made  until  the  amount  to  be  divided  has  been  received. 
The  estate  is  charged  with  the  payment  of  so  much  only  of  two  thirds 
of  the  produce  as  will,  in  fifteen  years,  make  in  the  whole  the  sum  of 
30,000/.,  which  sum,  with  the  interest  and  produce  thereof,  is  to  be 
divided.  Two  thirds  of  the  produce  may  in  some  years  amount  to 
much  more  and  in  some  much  less  than  one  fifteenth  of  that  sum,  and 
'he  whole  amount  of  such  two  thirds  may  not  be  equal  to  30,000/.  in 
i^teen  years,  or  possibly  even  in  twenty  years. 

xNeither  the  whole  two  thirds  nor  any  specified  portion  of  the  two 
^'iirds  is  required  to  be  paid.  Nor  is  any  sum  certain  directed  to  be 
-'aised  either  indefinitely  or  within  a  definite  period. 

The  grandchildren  who  shall  live  to  attain  twenty-one,  or  their  repre- 
sentatives, are  entitled  to  receive  30,000^  at  the  end  of  fifteen  years,  if 
•vo  thirds  of  the  produce  shall  then  have  amounted  to  that  sum.  But 
'^y  are  not  entitled  to  a  division  amongst  them  of  any  portion  of  the 
rents  and  profits  de  anno  in  annum. 

The  time  pointed  out  for  division  is  the  expiration  of  fifteen  years, 
aud  I  can  see  no  way  by  which  the  provision  can  be  carried  ihto  effect 
according  to  the  will  of  the  testator,  but  to  establish  a  fund  by  laying  up 
^Qd  adding  together  a  certain  portion  of  the  rents  and  profits  during 
fifteen  years.  If,  at  the  expiration  of  that  time,  two  thirds  of  the  rents 
^nd  profits  should  amount  to  30,000/.,  the  grandchildren  would  be  en- 
'  tied  to  divide  it;  if  it  fell  short  of  that  sum  they  would  be  entitled  to 
re(}uire  a  further  accumulation  till  the  expiration  of  twenty  years,  for 
tbe  purpose  of  making  good  the  deficiency,  and  also,  I  apprehend,  of 
P^S'iDg  interest  upon  30,000/.  from  the  expiration  of  the  fifteen  years 
to  the  end  of  the  twenty  years..  The  necessary  consequence  of  this 
^^ngement  must  be,  that  both  the  tenant  in  tail  and  the  legatees  would 
be  kept  out  of  the  beneficial  enjoyment  of  the  rents  and  profits  for 
Eileen  years  at  least,  and  possibly  for  twenty  years  from  the  year  1831, 
vhen  Mrs.  Yates  died. 

No  term  is  created,  nor  is  any  power  given  to  raise  the  money  by 
niongage  or  sale  for  the  time  during  which  the  estate  is  charged;  and  it 
a)ay  be  observed  that  the  testator  has  expressed  a  strong  disapprobation  of 
^il  anticipation  of  benefits  given  by  his  will,  and  payable  at  a  future  time. 

There  is  no  doubt  that  when  Mrs.  Yates  died  the  interests  of  the 
grandchildren,  who  had  all  attained  twenty-one,  were  vested  interests, 
being  expressly  given  to  them  and  their  representatives;  but  it  is  equally 
clear  to  my  mind  that  the  testator  did  not  intend  the  money  to  be  imme- 
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dialely  receivable,  but  intended  that  the  beneficial  enjoyment  of  :h: 
annual  produce  should  be  postponed  till  the  whole  sum  to  be  diYi.:. 
was  accumulated. 

The  question  being  whether  the  testator,  by  the  provisions  of  h^^ 
has  required  that  accumulation  should  be  made,  we  may  piu  a  cast ;. 
which  the  hraitation  of  time  prescribed  by  the  statute  of  the  39  k  40  G 
3,  would  not  apply.  The  question  of  construction  is  independent  olr: 
statute;  if,  according  to  the  true  construction,  the  will  requires  accw:> 
lation,  so  much  of  its  provisions  as  falls  within  the  period  of  limi  aii. 
will  be  supported,  and  so  much  as  goes  beyond  it  will  be  void. 

In  the  present  case  the  period  from  the  death  of  Mrs.  Yates  in  15. 
to  the  10th  of  July  1833  was  within  the  time  of  limitation,  and  accur.:: 
lation  was  lawful;  beyond  that  period  accumulation  is  prohibiied.  B 
suppose  all  the  testator^s  children  and  all  the  grandchildren  buti7> 
namely,  Thomas  the  tenant  in  tail,  and  the  eldest  grand-daughter.  En 
beth,  to  have  died,  and  the  two  surviving  grandchildren  to  have  aua::^: 
twenty-one  in  the  year  1813,  one  year  after  the  testator's  deail-vi 
rents  and  profits  for  one  year  having  been  divided  under  the  two  Lr 
clauses,  the  third  clause  would  come  into  operation,  and  might,  »;::- 
out  being  affected  by  the  statute,  be  acted  upon  for  twenty  ye  r?. 
that  is,  till  the  10th  of  July  1833.     Could  it  in  such  a  case  have  ^n 
contended  that  Elizabeth  was  entitled  to  insist  either  that  herslare  o: 
the  30,000/.  should  be  raised  immediately,  or  that  one  third  or  iq 
other  portion  of  the  rents  and  profits  should  be  paid  to  her  annual.'ni 
she  should  have  received  15,000/.?    I  think  not;  for  Thomas  the  tecin' 
in  tail  would  have  had  a  right  to  say,  first,  that  fifteen  years  were  i- 
lowed  to  make  up  the  money,  and,  secondly,  that,  provided  so  macho 
two  thirds  of  the  rents  and  profits  were  annually  set  apart  as  woulJ :' 
the  end  of  fifteen  years  amount  in  the  whole  to  the  sum  given,  he  vox: 
be  entitled  to  the  interest  of  the  fund  in  the  meantime,  the  estate  ben; 
only  chargeable  with  the  interest  and  produce  of  the  sura  given  fe 
the  expiration  of  fifteen  years.     Still,  in  order  to  secure  the  paymestc' 
the  sum  given,  at  the  proper  time,  a  due  proportion  of  the  renfs  3Cl 
profits  must  have  been  laid  up  during  fifteen,  or,  if  necessar}%  durL?: 
twenty  years,  either  of  which  courses  might  have  been  taken  in  the  (^ 
supposed,  without  any  violation  of  the  statute,  since  the  longest  pen^^ 
would  not  exceed  twenty-one  years  from  the  death  of  the  testator:  or, 
if  we  suppose  the  testator  himself  to  have  died  only  a  year  before  Mrs. 
Yates,  whose  death  took  place  in  1831,  the  rents  and  profits  might  lii^'J 
been  legally  accumulated  till  1831,  and  must,  I  conceive,  have  been  ac- 
cumulated accordingly  to  effect  the  purposes  of  the  will. 

If  such  would  be  the  proper  construction  of  the  disposition  in  ^^^*' 
tion  in  a  case  to  which  the  statute  did  not  apply,  or  supposing  it  ^^^^^ 
to  have  passed,  it  is  not  to  be  differently  construed,  because  wheu  p 
perly  construed  it  would  be  affected  by  the  statute. 

I  am  therefore  of  opinion,  that,  according  to  the  sound  consircction 
of  the  third  clause  in  favour  of  the  grandchildren,  an  accumulation  oU 
portion  of  the  rents  and  profits  is  required  to  be  made  fof  ^^^[^^"^ 
•period;  that  such  portion  of  the  rents  and  profits,  whatever  iiv^^^)'^' 
is  withdrawn  from  beneficial  enjoyment  during  the  period  of  accumiJ'** 
tion,  and  is  a  partial  accumulation  within  the  meaning  of  the  sUH'^^^ 
and  consequently  void  so  far  as  that  period  exceeds  twenty-one  v^^ 
from  the  death  of  the  testator. 
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It  has  been  contended  that  this  case  falls  within  the  exception  respect- 
Lie  provisions  for  raising  portions  for  children  of  persons  taking  an  in- 
terest under  the  devise;  but  an  answer  to  this  argument  was  given  at 
(he  bar,  that  as  two  of  the  grandchildren  are  not  lawful  children  of  their 
f  arents*  they  cannot  be  brought  within  the  exception.  'J'he  gift  is  entire 
;o  the  grandchildren  born  and  named,  or  to  be  afterwards  born,  to  be 
divided  amongst  them.  If  the  testator  intended  accumulation  for  the 
benefit  of  any,  he  intended  it  for  the  benefit  of  all,  legitimate  and  ille 
citiniate.  Such  a  disposition,  therefore,  if  illegal  as  to  any,  would  be 
ii.egal  as  to  all;  and,  consequently,  the  excess  of  accumulation,  if  void 
as  10  any,  is  void  as  to  all;  for  it  is  impossible  to  say  what  other  dispo- 
sition the  testator  would  have  made,  if  he  had  been  aware  that  the  dis- 
position which  he  had  made  would  partially  fail  in  respect  of  some  of 
tue  objects  of  his  bounty. 

Bui,  independently  of  this  answer,  I  do  not  think  that  the  case  falls 
yubin  the  meaning  of  the  exception.  '  Where  the  whole  rents  and  pro- 
h  are  given  in  the  first  place  to  persons  during  the  lives  of  their  parents, 
with  the  exception  o§  small  annuities  only,  to  be  paid  thereout  to  the 
parents  themselves  for  their  own  lives,  and  a  gift  to  the  same  persons 
after  the  death  of  their  parents  is  superadded,  to  be  paid  out  of  the  sub- 
^uent  rents  and  profits,  I  cannot  think  that  the  superadded  gift  is  to  be 
considered,  within  the  meaning  of  the  statute,  in  the  nature  of  a  portion 
0  the  children  of  persons  taking  an  interest  under  the  devise. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  a  partial  accumula- 
Joaof  rents  and  profits  has  been  in  effect  directed  by  the  will,  which  is 
•Old so  far  as  the  period  which.it  includes  appHes  to  any  time  which 
exceeds  twenty-oQe  years  from  the  death  of  the  testator. 

The  Lord  Chancellor. — The  course  which  this  appeal  has  taken 
'sin  with  the  view  entertained  by  Lord  Brougham  whh  respect  to 
^ie  propriety  of  submitting  the  question  to  the  opinion  of  a  court  of 
'IV,  and  it  is  free  from  the  difiiculties  with  which  the  proposed  order  of 
^iis  lordship  was  embarrassed.  The  peculiar  frame  and  nature  of  the 
>^sts  rendered  it  hardly  possible  so  to  state  a  case  as  to  bring  the  ques- 
tion fully  and  fairly  before  a  court  of  law  in  a  legal  shape;  but  the  same 
object  has  been,  in  a  great  measure,  gained  by  having  the  appeal  re- 
terd  at  a  timie  when,  in  consequence  of  the  seals  being  in  commission, 
^e  conrt  was  enabled  to  receive  the  valuable  assistance  of  a  common 
i^*  judge.  The  result  has  been,  that  the  court  has  now  the  benefit  of 
^!ie  learned  judge's  opinion,  with  which  my  own  entirely  agrees. 

When  this  case  was  argued  in  the  court  below,  the  direction  for  accu- 
niulating  the  rents  was  throughout  called  a  charge,  and  a  sort  of  mean- 
^  was  sought  to  be  attached  to  the  expression,  as  if  to  distinguish  it 
from  a  strict  accumulation.  It  is  quite  clear,  however,  that  the  term 
''^iorge  may  be  correctly  and  properly  applied  to  designate  this  trust,  and 
tlm  the  direction  may,  notwithstanding,  come  within  the  provisions  of 
<he  statute,  the  real  question  being  not  as  to  the  form  of  the  direction,  but 
as  to  its  substance  and  effect. 

With  respect  to  the  meaning  of  the  testator  there  can  be  no  doubt. 
The  will  sets  out  with  creating  two  distinct  trusts  of  accumulation,  both 
of  which,  in  the  event,  were  within  the  legal  period,  and  are  admitted  to 

*  This  faot  did  not  appear  on  the  pleadings  or  in  the  Maatei's  report. 
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have  been,  in  form  as  well  as  substance,  accumulations  coQtemi 
the  statiUe.  Tlie  first  was  to  continue  nnlil  certain  graudchildi 
were  designated,  should  attain  twenty-one;  an  event  which  I 
in  the  year  1S30,  eighteen  years  after  the  testator's  death;  ih 
was  to  go  on  until  the  death  of  ail  tlie  teslaior's  children,  shou 
them  be  living  at  the  time  when  the  preceding  accumulation  del 
and  the  last  survivor  of  those  children  died  in  the  year  1S31. 
years  were  thus  exhausted  during  the  first  two  accumulation 
follows  the  provision  which  has  been  termed  the  third  accumul 
which,  being  minded  to  raise  the  sum  of  30,000/.,  but  not  to  r; 
the  ordinary  way  by  sale  or  mortgage,  the  testator  directs 
thirds  of  the  income  of  the  estates  shall  be  accumulated;  th 
two  thirds  of  the  rents  and  profits  so  much  shall  be  annually  1 
will  produce  30,000/.  in  fifteen  years;  and  as  he  foresaw  a  f 
that  the  portion  of  the  rents  thus  appropriated  might  not  be  ad< 
realize  the  specified  sum  so  soon,  he  extends  the  period  to  twei 
The  money  was  to  be  realized  by  means  of  that  appropriation 
parlies  interested  have  a  tight  to  insist  that  the  amount  sli; 
raised  in  any  but  the  mode  and  form  prescribed  by  the  lestato 
to  say,  by  an  accumulation  determinable  only  at  the  end  of  a  i 
fideeu  or  twenty  years. 

Now,  in  what  conceivable  respect  does  this  differ  either  in 
substance  from  an  ordinary  trust  for  accumulation?  It  is  strict 
the  terms  of  the  act  of  parliament,  being  a  direction  by  whici 
come  of  the  estate  is  to  be  wholly  or  partially  accumulated  for 
period  than  twenty-one  years;  for  the  result  of  the  three  s 
trusts,  if  full  effect  were  given  to  them  all,  would  be  to  lock  up 
and  profits  of  the  estates,  as  to  the  whole  for  nineteen  years,  ^ 
two  thirds,  for  twenty  years  more. 

It  appears  to  me,  therefore,  that  this  is  in  reality  an  attempt 
or  evade  the  operation  of  the  act  of  parliament,  and  that,  for  (I 
by  which  the  third  accumulation  when  added  to  the  others  woul 
twenty-one  years,  tlie  trust  must  be  declared  void. 

Judgment  lei 


Skinners'  Company  v.  Irish  Society. 

\  Ms^rui  4r  Caig,  1G2. 

Where  properly  haa  been  admioistered  and  applied  sithont  complaint  accM 
uniform  course  of  manageaient  for  a  long  aeriea  of  jrnrs,  the  court  will  i 
ioleiloculorj  order,  disturb  the  possession  upon  the  ground  that  auch  ap|>ii 
breach  of  trust,  unless  it  is  perfectly  clear  that  the  party  in  whom  the  p 
veaied  la  a  mere  naked  trustee,  and  has  not,  even  to  a  limited  extent,  at 
rights  or  interests  of  an  owner. 

A  motion  for  the  appointment  of  a  THceiver  of  the  est-ilcs  veated  in  the  Itish 
■t  the  instance  of  one  of  the  London  companies  claiming  a  beneficial  inie^ 
income  of  the  estates,  was  therefore  refused. 

The  court,  in  dealing  with  iuterlocutoi?  applications,  will  confine  itself  suio 
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immediate  object  sought,  and,  as  far  as  possiblot  abstain  from  prejadgiogr  the  qaes- 

tion  in  Che  eaose. 
V  ipoD  a  motion  by  the  pYaintifT,  gronnded  upon  the  defendant's  answer,  doeomenttf 

thereio  riiortly  stated  have  been  read  from  copies  in  which  they  are  set  oat  at  length, 

in  order  dismissing  the  motion  with  costs  will  not  entitle  the  defendant  to  the  costs 

of  loeh  copies. 
December,  1835;  January,  February  27,  March  19, 1836. 

THIS  was  a  motion  grounded  upon  the  admissions  contained  in  the 
answer  of  the  defendants,  the  Irish  Society.  The  motion  was  argued 
It  great  length  by  a  number  of  counsel,  on  behalf  of  (he  different  par- 
ties interested,  before  the  Lords  Commissioners,  during  the  sittings  after 
list  Michaelmas  term. 
The  nature  and  object  of  the  application,  and  the  principal  grotmds 
which  it  was  supported  and  opposed  respectively,  are  stated  in  the 
follomng  judgment,  delivered  by  Lord  Cottenham^  after  the  expiration 
of  the  commission. 

Feb.  27.  The  Lokd  Chancellor. — In  this  case  the  plaintiflfs,  who 
sre  the  Skinners'  Company,  and  who,  according  to  their  own  repre- 
sentation, constitute  one  of  twelve  of  what  are  called  "  The  twelve 
original  great  Companies," — but,  in  fact,  one  of  from  forty  to  fifty  com- 
panies who  appear  to  have  been  the  original  adventurers  in  the  settle- 
aieDtinthe  north  of  Ireland,  apply  to  the  court  that  the  defendants,  who 
are  the  Irish  Society,  may  be  ordered  to  pay  into  court  the  sum  of  4719/., 
appearing  by  the  answer  of  the  defendants  to  be  in  their  hands;  that 
1^  money,  when  so  paid  in,  may  be  laid  out;  that  a  receiver  may  be 
appointed  of  the  rents  and  profits  of  the  estates  in  the  pleadings  men- 
ijuei  to  be  in  the  possession  of  the  defendants;  and  that  defendants 
^y  be  restrained  by  injunction  from  getting  in  the  profits  or  any  part 
thereof. 

Had  it  not  been  for  the  magnitude  of  the  question  involved  in  this 
^it,  affecting,  as  it  does,  not  only  all  the  companies  in  London,  but 
affecting,  also,  the  Irish  Society,  and  a  large  district  in  the  north  of  Ire- 
W,  for  the  benefit  of  which  a  considerable  expenditure  has,  for  two 
centnries,  been  regularly  made,  out  of  the  funds  in  question,  I  should 
::o{  have  thought  it  necessary  to  take  time  to  consider  my  judgment. 

It  has  been  said  that  the  object  of  the  motion  was  to  obtaiti,  if  possible, 
tbe  opinion  of  the  court  upon  the.  points  raised  in  the  pleadings,  and 
vhich  constitute  the  subject  of  the  suit.  If  that  was  the  object,  I  shall 
certainly,  to  the  best  of  my  endeavours,  disappoint  it.  I  think  such  a 
proceeding  by  no  means  deserving  of  encouragement;  for  though  it  has 
sometimes  been  permitted,  it  diverts  the  proceedings  of  the  court  from 
Aeir  ordinary  course,  and  is  attended  with  great  inconvenience  and 
njustice  to  one  party  to  the  benefit  of  another.  See  2  J.  &  W.  295.  It 
fliay  be  very  convenient  foir  the  plaintiff  thus  to  feel  his  way,  and  ascer- 
tain what  is  the  leaning  of  the  court;  and,  no  doubt,  many  applications 
of  this  description  have  been  made  for  that  purpose;  and  that  purpose 
only.  I  consider,  however,  that  the  court  is  bound  not  to  go  out  of  its 
way  in  order  to  give  the  plaintiff  an  opportunity  of  obtaining,  previously 
10  the  hearing,  the  opinion  of  the  court  upon  the  subject-matter  of  the 
suit;  and  that  the  court  is  bound  to  express  its  opinion  only  so  far  as  is 
uecenary  to  show  the  grounds  on  which  the  interlocutory  application  is 
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disposed  of.  I  consider  it  the  duty  of  thd  court  to  confine  itself  strictly 
to  the  point  upon  which  it  is  called  upon  to  decide,  and  not  to  go  into 
the  merits  of  the  case. 

I  shall  therefore  abstain,  as  far  as  possible,  from  expressing  any 
opinion  upon  the  very  important  question  raised  in  this  suit;  the  ques- 
tion being  neither  more  nor  less  than  this, — Whether,  upon  the  seule- 
inent  made  in  the  north  of  Ireland  by  virtue  of  the  charter  of  King 
James  L,  under  which  the  towns  of  Londonderry  and  Coleraine  were 
founded,  and  a  large  tract  of  country  granted  by  the  Crown  to  the  city 
of  London,  or  to  the  Irish  Society,  or  to  the  twelve  companies,  the  terms 
of  the  grant  simply  constituted  the  Irish  Society  ordinary  trustees  for  the 
benefit  of  the  twelve  companies  (of  which  the  present  plaintifis,  the  Skin- 
ners' Company,  are  one);  or  whether  the  grant  was  not  coupled  with 
certain  public  purposes  and  public  trusts,  independently  ;of  the  private 
benefit  of  those  twelve  companies.  For  the  purpose  of  the  present 
motion,  it  is  sufficient  to  slate,  that  this  is  the  question  raised  upon  the 
pleadings,  and  that  it  is  a  question  which,  at  all  events  on  the  part  of  the 
plaintiffs,  cannot  be  treated  as  a  question  free  from  very  considerabie 
doubt. 

It  is  impossible  to  look  at  either  of  the  two  charters  without  seeing  that 
this  was  a  transaction  in  which  the  Crown  parted  with  large  posses- 
sions, with  a  view  to  the  improvement  of  that  part  of  the  king's  domi- 
nions; that  it  was  part  of  the  contract  that  the  Irish  Society  should  be 
established;  and  that,  on  the  establishment  of  the  Irish  Society,  certain 
important  duties  were  by  the  charter  vested  in  that  society,  among 
others,  the  superintendence  of  the  corporations  established  in  die  towns 
of  Londonderry  and  Coleraine;  that  other  very  important  duties  were 
attached  to  the  existence  of  that  society;  and  that,  as  the  contract  formed 
a  part  of  the  transaction  by  which  the  lands  in  question  weregjaotedto 
the  Irish  Society  by  the  Crown,  the  Crown  was  a  party  to  the  contract. 
From  the  date  of  the  charters  down  to  the  present  time,  the  Irish  Society, 
being  so  invested  with  the  property,  have  exercised  power  and  control 
over  its  revenues, — not  in  the  ordinary  way  in  which  men  do  so,  who 
are  mere  naked  trustees  for  other  persons, — but  they  have  exercised 
power  and  control  over  it  for  public  purposes  in  Ireland,  totally  inde- 
pendent of,  unconnected  with,  and  in  many  instances,  apparently, 
unauthorized  by  any  previous  consent  of  the  London  companies.   This 
course  of  dealing  has  pontinued  for  two  centuries;  and  now,  at  the  end 
of  that  period,  one  of  those  companies  files  the  present  bill,  not  bringing 
the  Attorney-General  before  the  court,  whose  duty  it  would  be  to  pro- 
tect the  public  interests  which  may  be  supposed  to  be  intrusted  to  this 
society,  but  treating  the  whole  transaction  (and  so  it  was  argued  at  the 
bar)  as  a  transaction  which  made  the  Irish  Society  n^re  private  trustees 
for  the  twelve  great  companies  of  London.    Assuming  that  to  be  the 
situation  of  the  Irish  Society,  and  assuming  those  to  be  the  rights  of  ihe 
twelve  companies,  the  bill  asks  in  the  ordinary  terms  for  the  control  ot 
this  court  over  these  defendants  in  their  character  of  mere  trustees. 

I  will  say  no  more  as  to  the  connection  of  these  several  parties.  1 
will  say  nothing  of  the  interest  claimed  by  thecity  of  London  as  opposed 
to  the  twelve  companies.  I  will  say  nothing  of  the  connection  which 
has  subsisted  between  the  Irish  Society  and  the  twelve  companies,  so  far 
as  it  may  be  deduced  from  the  mode  in  which  they  have  dealt  with  i^^ 
portion  of  the  properly  which  they  have  divided  among  the  twelve  com- 
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panies.  Bat  the  question  is^  whether  the  court  can  treat  the  Irish  Society 
IS  being  mere  naked  trustees  for  the  benefit  of  the  twelve  companies  of 
London,  without  having  any  duty  or  discretion,  or  right  of  concurrence, 
Tested  ia  themselves?  If  in  this  stage  of  the  cause  the  court  cannot  so 
consider  them,  there  is  an  end  of  the  application  for  a  receiver  and  an 
(Djancdon. 

This  is  an  important  case,  even  supposing  it  to  be  one  of  ^eat  doubt 

d  difficulty,  and  a  case  therefore  with  respect  to  which  (he  court  should 
hesitate  long  before  it  came  to  a  conclusive  opinion.  But  it  is  quite 
dear  that  the  court  would  not,  by  acceding  to  a  motion  for  a  receiver, 
take  this  property  from  the  hands  of  a  body  which  has  for  two  centuries 
exercised  the  power  and  control  over  it.  See  Attorney  General  v. 
Mayor  of  Bristol,  2  J.  &  W.  294.  It  is  well  known  that  where  a  corpo- 
ration are  trustees,  whether  for  charitable  or  other  purposes,  their  rights 
u  trustees  do  not  arise  from  the  private  acts  of  individuals,  but  from 
the  original  grant  on  which  their  authority  as  trustees  rests;  and  the 
court  cannot,  without  grave  consideration,  and  will  not,  where  the  usual 
node  of  dealing  with  the  property  has  not  been  departed  from,  interfere 
with  that  by  an  interlocutory  order.  Here  the  court  is  asked,  upon  an 
iQierlocutory  application,  to  take  upon  itself,  by  the  hands  of  its  receiver, 
coadminister  these  large  and  distant  estates.  It  must  either,  therefore, 
3Qdertak8  the  administration  of  the  property,  with  reference  to  that 
vhich  is  fining  to  be  done  in  the  north  of  Ireland,  by  itself  directing  the 
expenditure  of  which  that  portion  of  the  north  of  Ireland  receives  the 
l^efit,  or  it  must  entirely  stop  all  the  payments,  and  reserve  the  money 
10  the  bank  of  England  to  the  account  of  the  Accountant-General,  till 
t^  suit  can  be  finally  determined.  It  is  obvious  that,  without  an  abso- 
lute certainty  that  the  court  was  right  in  the  conclusion  to  which  it  came, 
^e  court  would  not  run  the  risk  of  doing  so  great  an  injury  to  the  in- 
^fests  of  the  various  parties  concerned.  Such  a  course  ought  not  to  be 
Jikea  if  any  doubt  whatever  remained  of  the  propriety  of  the  step.  But 
i^t  is  not  all.  The  court  is  asked  to  take  this  step  in  the  absence  of  the 
only  individual  who  can  protect  these  interests, — in  the  absence  of  the 
'^tJoraey-General,  who  alone  can  represent  the  several  interests  which 
vould  be  affected  by  the  appointment  of  a  receiver. 

But  supposing  the  defendants  not  to  be  mere  naked  trustees  for  the 
iveire  companies,  not  to  be  trustees  appointed  by  the  companies,  and 
i«ino?able  by  them, — over  whom,  therefore,  the  companies  would  have 
^Q  absolute  power  and  control,  and  whose  proceedings  they  could  call 
opon  this  court  to  regulate,— but  trustees  appointed  by  charter,  trustees 
vbose  rights,  and  interests,  and  duties  are  coexistent  with  the  establish- 
iDsnt  of  the  property  itself;— against  trustees  so  constituted  the  case 
nade  was  this,  that  there  has  been  what  the  plaintiffs  allege  is  a  departure 
^om  their  rights;  that  is  to  say,  that  there  has  been  an  application  of  the 
^ntsand  profits  to  certain  local  purposes;  that  there  has  been  a  departure 
(^^om  the  legitimate  and  proper  conduct  of  the  defendants  as  trustees,  by 
^appropriation  of  certain  portions  of  this  income  to  themselves  in  the 
*^pe  of  allowance  for  attendances,  and  in  the  shape  of  public  dinners. 

When  a  motion  is  made  for  a  receiver  upon  the  ground  of  the  mis- 
^nduci  of  a  trustee,  the  first  inquiry  is.  When  did  the  misconduct  take 
place,  and  at  what  period  did  the  plaintiffs  become  acquainted  with  it. 
nappears  that  these  alleged  grounds  of  misconduct  have  existed  from 
m  lime  when  the  Irish  Society  were  first  constituted;  that  for  one  cen* 

80* 
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tnry  at  least  lliece  is  proof  ihat  [he  Irish  SocieJy  havo  b««o  id 
of  making  the  paymeals  complained  of;  tliat  lliey  Iiave  been  m 
of  paying  to  iliemselves,  iliat  is,  amongst  ihcir  own  meaibei 
sums  of  money  for  aitendance,  and  iliat  ihey  hare  been  also  id 
of  having  certain  public  dinners, — and  all  this  kuown  to  tlie 
all  ihia  matter  of  perfect  notoriety  long  before  the  inslilulion  c 
In  that  state  of  ci re tim stances,  it  is  ntierly  impossible  that  il 
application  could  be  made  in  (he  expectation  lhat  the  court  ^ 
from  the  Irish  Society  the  control  over  this  properly  by  an  inl 
order;  and  I  must  suppose  that  some  such  object  as  that  whici 
suggested  at  the  bar  has  been  the  real  motive  of  the  appticatit 

The  only  circumstance  stated  in  the  pleadings  which  is  at  : 
darn  date,  is  the  expenditure  of  a  certain  sum  of  money  in  i 
at  Coleraine.  It  appears  from  the  answer  that  lhat  expeud 
place  in  the  year  IS30;  and  that  what  was  done  on  that  ooi 
put  into  the  shape  of  a  resolution,  and  was  commnnicated  to  tl; 
companies  hy  the  Irish  Society  before  the  bill  was  filed.  This 
action  not  likely  to  recur, — a  transaction  which  was  known  lo 
at  the  time  when  they  instituted  these  proceedings,  and  whici 
appear  from  the  answer  to  have  met  with  any  resistance  fn 
the  companies  lo  whom  the  communication  was  made.  Wilh 
fore,  entering  into  ihe  question,  whether  in  the  situation  in 
Irish  Society  stood,  as  a  sort  of  patron  and  protector  of  the  i 
the  inhabitants  of  Coleraine  and  Londonderry,  it  became  them 
the  sum  of  money  in  question  for  ihe  purpose  of  restoring  to  li 
of  Coleraine  Ihe  right  which  others  had  usurped  from  then 
turns  out  from  the  answer  lhat  the  expenditure  was  succk 
storing  these  freemen  to  llieir  rights; — without  entering  into 
tion,  it  cannot  possibly  form  a  ground  upon  which  the  jurisdict 
court  ought  to  be  exercised  by  way  of  interlocutory  order. 

If  the  Irish  Society  had  not  stood  in  the  situation  in  wbic 
Bland, — if  they  had  been  more  in  the  nature  of  private  trustees 
appear  from  these  proceedings  lo  be,  it  is  impossible  that  trust 
tnted  by  the  authority  which  established  this  society,  should  bt 
by  an  interlocutory  order  upon  snch  a  complaint  as  is  made 
present  bill.  What  I  have  already  slated  will  be  sufficient  lo 
ground  upon  which  I  proceed  in  refusing  this  application,  am 
il  with  costs. 

Mar.  19.  The  proposed  minutes  for  the  order  upon  the  mot 
case  were  spoken  to. 

Mr.  Knight,  for  the  defendants,  suggested,  that  the  ordet 
expressed  lo  be  made  upon  reading  Ihe  answer,  and  Ihe  doeii 
ferred  to  by  the  answer,  and  the  affidavits  verifying  those  di 
He  submitted  that  this  was  the  proper  and  regular  course  in  a! 
which,  as  in  tiie  present  instance,  the  documents  were  read 
hearing  of  the  motion  at  greater  length  than  lhat  at  which  the) 
forth  in  Ihe  answer.  Unless  Ihe  documents  were  mentioned  in 
as  having  been  read,  ihe  defendants  would  not  be  entitled  lo 
of  the  copies  of  the  docuinenls  with  which  their  counsel  hod 
nished. 
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Mr.  Wigram  and  Mr.  Lloyd  opposed  the  application  upon  the  ground, 
that  if  the  documents  were  mentioned  in  the  order  as  having  been  read, 
It  would  appear  as  if  the  motion  had  been  refused  upon  4he  merits  of  the 
case;  whereas,  the  court  had  cautiously  abstained  from  expressing  any 
opinion  upon  the  merits. 

The  LoBD  Chancellor  (after  consulting  with  the  registrar,  in  court), 
said  that  he  understood  from  the  registrar  that  it  had  been  the  practice. 
Dot  only  throughout  his  own  experience,  but  also  throughout  the  expe- 
heoce  of  the  other  registrars,  that  the  order  should  be  drawn  up  as  made 
upon  reading  the  answer  and  the  affidavits  verifying  the  documents 
mentioned  in  the  answer,  and  not  as  made  upon  reading  the  documents 
themselves,  although  those  documents  might  be  read  at  greater  length 
than  that  at  which  they  were  set  forth  in  the  answer.  His  lordship, 
therefore,  decided  not  to  allow  any  deviation  in  the  present  case  from 
the  usual  practice,  and  added,  that  the  copies  of  the  documents  were 
made  merely  for  the  convenience  of  counsel,  and  were  not  absolutely 
necessary,  as  the  originals  were  in  court. 


The  Attorney-General  v.  The  Mayor,  Bailiffs,  and  Burgesses 

of  Liverpool. 

1  Mylnc  ^  Craigj  171. 

Tl^e  coart  will  not  grant  an  injunction  to  restrain  parties  from  proceeding  to  deal  with 
property,  whose  right,  if  it  exists,  depends  upon  the  construction  of  a  doubtful  sta- 
tate,  where  the  granting  of  the  injunction  would  for  ever  deprive  them  of  an  oppor- 
tanitj  of  exercising  the  right,  especially  if  no  irreparable  mischief  is  to  be  appre- 
hended from  allowing  them  to  proceed. 

Tbe  court  has  authority,  under  its  general  jurisdiction,  to  interfere  for  the  protection 
of  property  vested  in  the  corporation  of  a  borough  named  in  the  6  W.  4,  c.  76,  on 
tiie  ground  of  breach  of  trust  committed  or  threatened  after  the  passing  of  that  act, 
alihoagh  the  time  when  tho  existing  members  of  the  governing  body  corporate  of 
such  borough  are  to  go  out  of  office  may  not  have  arrived. 

Prmeiples  of  the  court  with  respect  to  ex  parte  injunctions. 

ficUs.-Nov.  38,  Dec.  1, 1835. 

THIS  was  an  information  by  the  Attorney-General  at  the  relation  of 
two  merchants  resident  in  Liverpool, — one  of  whom  was  also  a  bur- 
gess,—against  the  corporation  of  the  borough  of  Liverpool.  It  stated 
ihat  the  defendants,  the  mayor,  bailiffs  and  burgesses  of  the  borough  of 
Liverpool  were  a  corporation,  and  that  the  affairs  of  the  corporation 
vcre,  in  practice,  transacted  by  forty-one  members  of  the  corporation, 
called  the  common  council,  of  which  the  mayor  and  bailiffs  for  the  time 
being  were  members.  That  the  corporation  was,  in  its  corporate  capa- 
city, seised  or  possessed  of  very  large  real  and  personal  estates,  and  wap 
also  indebted  to  divers  persons  to  a  large  amount.  That  the  corporation 
was  the  patron  of  several  churches  in  the  town,  and  had  the  right  of 
presenting  the  ministers  of  such  churches,  pursuant  to  the  acts  of  parlia- 
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inent  under  which  such  churches  had  been  founded  and  efidowed;  and 
that  stipends  were  annually  allowed  to  the  ministers  out  of  the  corporate 
funds,  some  of  which  stipends  were  paid  pursuant  to  the  acts  of  parlia- 
ment, and  others  of  them  allowed  by  an  annual  vote  of  the  commoa 
council.  That  the  stipends  so  allowed,  amounted  in  and  before  the 
month  of  June  1835,  and  did  now  amount,  to  the  annual  sum  of  5WL 
in  the  whole. 

The  information,  after  setting  out  in  detail  the  particulars  of  the  annnal 
stipends  which  the  corporation  allowed  to  the  ministers  and  lecturers  of 
the  several  churches,  went  on  to  state,  that  the  corporation  was  named, 
in  conjunction  with  the  borough  of  Liverpool,  in  schedule  A.  of  the  5th 
&  6th  W.  4,  c.  76,  intituled,  '*^  An  Act  to  provide  for  the  Regulation  of 
Municipal  Corporations  in  England  and  Wales;"  and  that  it  was  by  that 
act,  amongst  other  things,  enacted,  section  92,  that  after  the  election  of 
the  treasurer  in  any  borough,  the  income  and  annual  produce  of  all  the 
property  of  any  body  corporate  named  in  conjunction  with  such  bo* 
rough  in  schedule  A.  should  be  paid  to  the  treasurer  of  such  borongh; 
and  that  all  the  moneys  which  he  should  so  receive  should  be  carried 
by  him  to  the  account  of  a  fund,  to  be  called  ^<  The  Borough  Fund;" 
and  that  such  fund,  subject  to  the  payment  of  any  lawful  debt  due  from 
such  body  corporate,  and  saving  the  claims  of  all  persons  upon  the  real 
and  personal  estate  of  such  body  corporate,  should  be  applied  to  the 
payment  of  the  salaries  of  the  mayor  of  the  borough,  and  other  officers 
in  such  act  mentioned,  and  also  towards  the  payment  of  divers  expenses 
therein  mentioned,  connected  with  the  municipal  regulations  to  be  made 
by  virtue  of  the  act,  and  with  the  police  and  administration  of  justice  in 
such  borough,  and  of  all  other  expenses  not  therein  otherwise  provided 
for,  which  should  be  necessarily  incurred  in  carrying  into  effect  the  pro- 
visions of  the  act;  and  that  in  case  the  said  borough  fund  should  be  more 
than  sufficient  for  the  purposes  to  which  the  same  was  by  the  act  made 
applicable,  the  surplus  thereof  should  be  applied,  under  the  direction  of 
the  council,  to  the  public  benefit  of  the  inhabitants,  and  the  •improvement 
of  the  borough;  and  in  case  the  borough  fund  should  not  be  sufficient  for 
those  purposes,  the  council  of  such  borough  was  thereby  authorized  and 
^required  to  order  a  borough  rate,  in  the  nature  of  a  county  rate,  to  be 
made  within  the  borough  for  the  purpose  of  raising  so  much  money  as, 
in  addition  to  such  fund,  would  be  sufficient  for  the  payment  of  (he  ex- 
penses to  be  incurred  in  carrying  into  effect  the  provisions  of  the  act. 
The  information  further  stated,  that  it  was  by  the  said  act  provided, 
section  139,  that  in  every  case  in  which  any  body  then  was,  in  their 
corporate  capacity,  and  not  as  charitable  trustees,  seised,  possessed  of, 
or  entitled  to,  any  advowson,  or  right  of  nomination  or  presentation  to 
any  benefice  or  ecclesiastical  preferment,  every  such  advowson,  and 
every  such  right  of  nomination  and  presentation  should  be  sold  as  the 
commissioners  appointed  by  his  majesty  to  consider  the  state  of  the 
established  church  in  England  and  Wales  might  direct;  and  that  the 
proceeds  of  every  such  sale  should  be  paid  to  the  treasurer  of  the  bo- 
rough, and  be  by  him  invested  in  government  securities,  for  the  use  of 
the  body  corporate;  and  that  the  annual  interest  payable  thereon  should 
be  carried  to  the  account  of  the  borough  fund. 

The  information  then  stated,  that  pursuant  to  the  last-mentioned 
enactment,  all  such  patronage  or  right  of  presentation  to  which  the  cor- 
poration of  Liverpool  was  entitled  would  require  to  be  sold,  and  ih&^ 
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Ae  corporation  was  entitled  to  hold  the  same  only  until  the  sale  thereof 
should  be  directed  by  the  commissioners.  That  since  the  parsing  of  the 
act  (be  defeDdant  had  formed  the  design  of  appropriating  a  large  part  of 
ibe  property  of  the  corporation  for  the  purpose  of  permanently  endow- 
iDg  the  chnrches,  and  making  a  permanent  provision  for  the  ministers 
(hereof;  and  also  for  the  purpose  of  augmenting  the  stipends  paid  to 
ihese  incumbents  or  ministers;  and  with  a  view  to  carry  their  design 
into  execatioDy  they  had  determined  to  raise  the  sum  of  105,000/.  upon 
ihe  security  of  the  corporate  property,  and  to  vest  the  same,  when 
raised,  in  trustees,  upon  trust  to  divide  the  rents,  dividends,  and  annual 
produce  among  the  incumbents  of  the  churches  in  certain  proportions* 
That  at  a  meeting  of  the  common  council,  held  on  the  7th  of  November 
last,  it  was  resolved,  that  two  estates  belonging  to  the  corporation, 
Daioeiy,  the  Salt-house  Dock  estate,  of  the  annual  value  of  2000/.,  and 
the  Tobacco  warehouse,  of  the  annual  value  of  4000/.,  should  be  mort- 
aaged  for  that  purpose.  That  the  property  proposed  to  be  so  appropri- 
ated was  not,  at  the  passing  of  the  act,  and  was  not  now,  applied  to  the 
purposes  to  which  it  was  so  proposed  to  be  applied.  That  the  defend- 
ants, in  furtherance  of  their  design,  had  entered  into  negotiations  with 
divers  persons  to  lend  and  advance  them  the  said  sum  of  money,  or  por- 
ions  ibereof,  on  the  security  of  a  mortgage  of  the  said  corporate  pro- 
perty and  of  the  bond  of  the  corporation;  and  that  they  had  already 
raised  some  portions  of  the  money,  and  intended  to  raise  the  residue, 
afiiess  prevented  by  the  injunction  of  the  court.  That  by  virtue  of  an 
order  of  his  majesty  in  council,  pursuant  to  the  provisions  of  this  act,  all 
ibe  functions  of  the  common  council,  or  then  present  governing  body  of 
tte corporation  would  cease  on  the  26th  day  of  December  1835,  when 
i^v  councillors  of  the  corporation  were  directed  to  be  chosen. 
The  information  submitted  that  the  raising  of  such  loan,  and  the  pro- 
i^d  application  thereof  \^hen  raised,  would  be  in  direct  contravention 
1^1  (he  scope  of  the  act  of  parliament,  and  of  the  intention  of  the  legisla- 
'Urein  that  behalf,  and  prejudicial  to  the  rights  and  interests  of  the  rate- 
payers of  the  borough  of  Liverpool,  and  of  divers  others  of  his  majesty's 
objects  who  had  claims  upon  the  said  borough  fund.  It  then  went  on 
'0  charge  that  the  debts  owing  by  the  corporation  on  bond  amounted  to 
792,000/.  or  thereabouts,  and  that  the  income  of  the  corporation,  after 
^discharging  the  interest  of  such  debt,  the  compensation  to  deprived  func- 
|;Onaries,  and  the  salaries  and. expenses  of  the  continuing  corporate 
'wionaries,  by  the  act  directed  to  be  paid  thereout,  would  be  wholly 
iiKiifficient  to  answer  and  defray  the  expenses  of  police  and  the  admi* 
^istratioQ  of  justice  by  the  act  also  directed  to  be  defrayed  out  of  the 
<^rporate  fund;  and  which  expenses,  in  the  event  of  the  corporate  funds 
proving  insufficient,  were  to  be  paid  by  a  rate  to  be  levied  on  the  inha- 
Irtiants  of  the  borough.  It  further  charged  that  in  case  the  defendants 
^m\i  be  allowed  to  appropriate  any  portion  of  the  corporate  funds  to 
^e  augmentation  of  church  livings,  an  additional  rate  to  that  extent 
vouid  be  required  to  be  levied  on  the  inhabitants  of  the  borough,  to 
defray  the  expenses  by  the  act  directed  to  be  defrayed  first,  out  of  the 
trough  fund,  and  in  default  thereof,  by  a  rate  levied  as  aforesaid.  It 
feiher  charged  that  a  considerable  part  of  the  yearly  income  of  the  cor- 
l^faiion  arose  from  what  were  called  town  dues  or  town  customs,  being 
^all  rates  payable  to  the  corporation  upon  several  sorts  of  goods  and 
"tefchandize  exported  from,  or  imported  into,  the  port  of  Liverpoolj 
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and  that  the  present  clear  annual  income  of  the  corporation  derivable 
froni  that  source  amounted  to  the  sum  of  35,000/.  or  thereabouts,  but 
that  such  income  was  of  a  fluctuating  and  uncertain  nature,  and  de- 
pended upon  the  quantity  and  kind  of  trade;  and  that  if  there  should  be 
any  considerable  falling  off  in  these  dues  the  other  sources  of  income 
would  be  insufficient  to  answer  the  interest  of  the  corporation  debt  and 
to  defray  the  other  expenses  in  the  nature  of  compensation  to  deprived 
corporate  functionaries  and  freemen,  which,  according  to  the  act,  were 
to  be  paid  out  of  the  corporate  funds,  and  to  the  payment  of  which  the 
moneys  authorized  to  be  raised  by  a  borough  rate  were  not  applicable. 
The  information  further  charged  that,  utider  the  circumstances,  it  would 
be  improvident  and  improper  in  the  corporation  to  contract  any  further 
debt,  even  if  the  purposes  for  which  it  was  proposed  to  raise  money  by 
loan  were  not,  as  the  information  submitted  they  were,  contrary  to,  and 
in  contravention  of,  the  scope  of  the  act  and  the  intentions  of  the  legisla- 
ture in  relation  to  church  patronage  held  by  corporate  bodies.  It 
charged  that  the  proposed  application  of  the  corporate  funds  was  op- 
posed to  the  wishes  of  the  burgesses  of  Liverpool,  and  that  the  common 
council,  who  were  a  self-elected  body,  had  therefore,  with  fraudulent 
and  improvident  haste,  resolved  to  carry  their  scheme  into  full  effect 
before  the  termination  of  their  functions,  and  before  the  election  of  a 
new  council  under  the  provisions  of  the  Municipal  Reform  Act.  It 
charged  that  such  proceedings  were  a  fraud  upon  the  act,  and  an  abuse 
of  the  powers  still  temporarily  vested  in  the  common  council.  It  furlher 
charged  that  the  defendants  at  one  time  proposed  to  obtain  the  sanction 
of  the  legislature  to  the  proposed  additional  provisions  for  the  ministers 
of  the  churches,  and  that  they  caused  a  bill  fbr  that  purpose  to  be  pre- 
pared and  brought  into  the  Commons^  House  of  Parliament,  which  bill 
they  afterwards  abandoned. 

The  information  prayed,  that  the  defendants  might  be  restrained  by 
injunction  from  carrying  into  effect  the  proposed  loan«  or  levies  of  money, 
and  from  borrowing  and  taking  up  at  interest  any  money  for  the  pur- 
pose of  augmenting  the  stipends  of  the  ministers  of  the  churches  afore- 
said, or  for  any  other  like  purpose;  and  from  affixing  the  common  seal 
of  the  corporation  to  any  bond,  mortgage,  or  other  instrument  for  s^ 
curing  the  repayment  of  such  moneys;  and  also  from  applying  any 
moneys  which  might  have  been  already  borrowed  or  taken  op,  or  any 
other  part  of  the  corporation  funds  to  the  augmenting  of  the  stipends  of 
such  ministers,  or  otherwise  endowing  the  churches,  the  presentation  to 
which  belonged  to  the  corporation. 

The  affidavit  of  Timothy  Jevons,  one  of  the  relators,  verified  all  the 
material  allegations  in  the  information.  It  further  stated  that  the  rela- 
tors had  used  the  utmost  diligence  in  calling  the  attention  of  the  Attorney- 
General  to  the  proposed  proceedings  of  the  defendants,  and  in  causing 
the  suit  to  be  instituted;  that  the  deponent  had  been  informed,  and  be- 
lieved that  the  mortgage  securities  proposed  to  be  given  by  the  defend- 
ants were  in  a  state  of  considerable  forwardness;  and  that  the  commoQ 
seal  of  the  corporation  would  be  affixed  thereto  within  a  very  few  daj-?, 
unless  the  defendants  were  restrained  from  so  doing.  Upon  the  infor- 
mation, thus  supported,  the  Master  of  the  Rolls,  on  the  14th  of  Novem- 
ber, granted  an  injunction  ex  parte. 

The  defendants  subsequently  filed  two  affidavits,  one  made  by  Thomas 
Foster,  the  town  clerk,  and  the  other  by  John  Deane  Case,  the  treasurer 
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of  (be  borough,  and  at  the  same  time  gave  notice  of  a' motion  to  dissolve 
ihe  iojunction.  Mr.  Foster's  affidavit  stated  that  since  the  passing  of  an 
act  of  parliament  in  the  10  &  11  of  Wm.  3^  by  which  the  town  of  Liver- 
|)ool  was  disannexed  from  the  adjoining  parish  of  Walton,  and  formed 
JDto  a  distinct  parish,  its  population  had  increased  from  5,700  to  upwards 
of  165,000  persons,  and  that  in  consequence  of  such  increase  the  duties 
of  the  several  ministers  had  progressively  become  more  onerous,  and 
ibat  it  bad,  therefore,  become  necessary  from  time  to  time  to  make  fur- 
ther provision  for  the  discharge  of  such  duties,  and  for  the  moral  and 
religious  instruction  of  the  inhabitants  of  Liverpool.  The  affidavit  pro- 
ceeded to  set  forth  in  detail  the  various  endowments  and  additions 
which  had  from  time  to  time  been  made  by  the  legislature,  by  the  cor- 
poration out  of  their  own  funds,  and  by  the  parish  out  of  the  rates,  with 
&  riev  to  provide  for  the  clergy  of  Liverpool,  and  the  present  amount 
of  their  stipends  and  allowances.  It  appeared  from  the  statement,  that 
the  present  ecclesiastical  establishment  of  Liverpool  consisted  of  two 
rectors,  four  curates,  and  ten  other  ministers  or  lecturers,  the  aggregate 
of  whose  annual  stipends  or  allowances  amounted  to  4465/.  Of  that 
sum  910iL  were  derived  from  endowments  under  the  authority  of  acts  of 
parliament,  1040/.  out  of  the  parish  rates,  (an  application  of  the  rates 
which  had  been  frequently  the  subject  of  dispute,)  and  2515/.  out  of  the 
corporate  funds:  of  the  last-mentioned  sum  the  amount  of  1865/.  had 
leea  granted  more  than  seven  years  prior  to  the  passing  of  the  Munici- 
pal Corporation  Act,  and  the  residue  at  a  later  period.  The  affidavit 
then  detailed  the  various  proceedings  which  had  been  of  late  years  taken 
by  the  corporation  and  by  the  rate*payers  of  Liverpool,  in  order  to  effect 
2  permanent  settlement  of  the  question  with  respect  to  the  provisions  for 
the  clergy;  in  particular  it  stated  circumstances  showing  that  the  bill 
toeQtioQed  in  the  information  as  having  been  recently  brought  into  the 
House  of  Commons,  and  which  was  set  forth  at  length,  adopted  a  scheme 
which  was  substantially  the  same  with  the  one  now  proposed  by  the 
corporation;  and  that  that  scheme,  so  far  from  being  unpopular  in  the 
!owa,  vas  reasonable  in  itself,  and  had  been  sanctioned  by  the  votes  of 
2  loajority  of  the  rate-payers.  The  affidavit,  after  stating  the  conferences 
which  the  corporation  had  held  with  various  members  of  the  govem- 
nieot,  aod  with  one  of  their  parliamentary  representatives,  respecting 
<he  provisions  of  the  hill,  and  explaining  the  circumstances  which  had 
ultimately  induced  them  to  abandon  it,  went  on  to  detail  the  different 
steps  taken  by  the  common  council  subsequently  to  the  passing  of  the 
^tiQicipal  Corporation  Act,  with  a  view  to  secure  a  permanent  income 
<o  the  clergy  of  the  town  out  of  the  corporate  funds.  From  the  state- 
^i^tof  the  proceedings  and  resolutions  of  the  common  council,  it  ap* 
peared  that  the  plan  proposed,  and  which,  acting  under  the  advice  of 
<^o(uisel,  they  were  preparing  to  adopt,  was  to  raise  the  sum  of  105,000/. 
^pon  the  security  of  the  estates  mentioned  in  the  information,  and  to  in- 
vest that  sum  at  interest;  and  that  the  annual  interest  arising  from  the 
i&^estment,  to  the  extent  of  4000A,  during  the  lives  of  the  existing  in- 
caubents,  and  of  3665/1  in  perpetuity,  should  be  appropriated  among 
^  several  clergy  in  certain  fixed  proportions,  in  addition  to  the  allow- 
^Bces  which  they  were  entitled  to  receive  under  the  authority  of  the  acts 
of  parliament 

'Hie  affidavit  of  Mr.  Ctvse,  after  enumerating  the  various  particulars 
<^  which  the  property  o£  the  <3orporatioA  CQnsisted^  and  the  different 
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sources  rrom  which  its  annual  revenues  were  derived,  proceed 
thai  llie  net  income  of  lite  corporaiion  amonuled  to  'JHfjQfil 
for  the  year  endiiig  October  1834,  there  was  paid,  on  accuuni 
poraiion,  nut  of  that  income,  for  interest  ou  their  bond  debt, 
of  officers,  for  the  allownnce  to,  and  the  expenses  of  the  maj 
stipends  of  the  clergy  and  maiiitejiance  of  the  diiirchp-*,  ftir 
parochial  or  other  rates,  for  the  establishment  of  biii' '     "    ' 
the  corporation,  and  for  other  fixed  charges,  a  snu 
leaving  a  residue  of  27,500/.,  which  residue  was  e^ ; 
moneys,  by  direcilon  of  the  corporation,  for  vatii^i 
and  Works  in  the  [own.     TheafEdavIl  further  stated,  i 
had,  for  many  years  then  last  past,  been  gradually  r 
it  appeared,  ihnt  in  the  year  ending  November  I73i ,  i 
recoivod  for  such  town  dnes  was  64S/. ;  ihat  in  the  ycir  ci,ui 
1831,  the  amount  received  fur  such  dues  was  47,007/-,  and  i 
ending  Ocloher  1S34,  was  50,877/. 

A  inolioii  was  now  made,  on  behalf  of  the  defcndaots,  that 
tiou  might  be  dissolved. 

Mr.  Pemherton,  Mr.  Turner,  and  Mr.  Pitman,  for  the  miiti 
The  proceedings  of  the  defendants  have  been  perfectly 
straightforward  throughout;  and  nothing  like  improper  moli 
soual  misconduct,  much  less  fraud,  can  be  imputed  to  ihcm. 
jecl  is  most  laudable;  the  mode  of  effecting  it  has  been  tht 
great  dcliboralion;  and  llie  result,  if  permitted  to  be  carfit.-d 
will  be,  before  the  new  act  comes  into  operation,  afttir  wbji 
arrangement  would  be  impossible,  to  secure  a  very  moderate 
for  the  body  of  clergymen  to  whom  the  spiritual  inslruciiou  o 
and  growing  population  of  Liverpool  is  by  law  iutrusled.  If 
arrangement  in  not  now  concluded,  the  present  iiicumbenis, 
Iiilherio,  (o  a  large  extent,  been  maintained  by  pajTuenls 
parish  rales,  and  from  the  annual  revenues  of  the  corporalii 
left  almost  wholly  unprovided  for,  and  be  placed  in  the  situa 
lunlary  pastors,  dependent  for  their  support  on  the  favour  of 
assembly,  or  on  the  eleemosynary  contributions  of  their  cuoj 
If,  besides,  by  means  of  these  additional  endowments, an  incre 
is  given,  as  of  course  it  will  be  given,  to  the  church  patroaagQ 
to  the  corporation,  even  supposing  the  endowments  ihetnsiil 
unauthorized  or  improper,  the  new  corporation,  and  through 
town,  will  reap  the  full  advantage  derived  from  the  transactii 
asmuch  as  under  the  I30\h  section  of  the  act  that  patrouag 
sold,  the  amount  of  the  augmenlnliou  will  proporiionably  euhai3 
ket  value,  and  the  whole  of  the  price  must,  according  to  the  pn 
the  same  section,  be  carried  to  the  borough  fund,  and,  siibj 
charges  therein  specified,  be  applied  for  the  public  benefit  of  ll 
tants,  and  (he  improvement  of  the  borough.  This,  therefore,  si 
thing  but  a  wasteful  and  improvident  application  of  the  publ 
especially  if  regard  is  had  to  the  vast  revenues  of  the  corporati 
sworn,  that,  after  defraying  the  interest  of  their  debts,  and  tlie' 
penses  of  the  existing  establishments,  including  the  present  allfl 
the  clergy  (which  it  is  not  intended  to  increase,  althotigh  a  s 
larger  portion  of  it  will  in  future  be  thrown  upon  (he  corponli 
the  clear  annual  surplus  amounts  to  27,000/.  and  upwartu,  vl 
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with  other  moneys,  has  been  heretofore  expended,  by  direction  of  the 
corporation,  in  various  public  purposes  and  works.  These  revenues, 
(00,  so  far  from  being  fluctuating  and  uncertain,  have  been  rapidly  and 
progressively  increasing,  and  now  exceed  96,000/.  a  year. 

It  is  unnecessary,  however,  to  consider  the  merits  of  the  scheme,  for 
ii  is  thoroughly  settled  that  a  corporation  has  precisely  the  same  right 
10  deal  with  its  own  property,  without  account  or  control,  as  any  pri* 
vate  individual.  No  trace  is  to  be  found  of  jurisdiction  having  been 
exercised  over  a  corporation  in  respect  of  its  property,  either  by  this  or 
by  any  other  court.  In  the  case  of  the  corporation  of  Carmarthen,  At-. 
tornev-General  v.  Corporation  of  Carmarthen,  Coop.  30,  an  attempt  was 
made  to  introduce  a  distinction  in  this  respect;  but  Lord  Eldon  held  it 
to  be  clear,  that,  with  regard  to  the  misapplication  of  the  corporation's 
I  v,'D  money,  the  court  could  not  interfere,  and  he  allowed  the  demurrer, 
rot  giving  leave  to  amend.  The  same  principle  was  again  expressly 
hid  down  in  The  Mayor  of  Colchester  v,  Lowten,  1  V.  &  B.  226,  and 
it  has  been  more  recently  recognised  by  Sir  J.  Leach  in  Attorney-Gene- 
ral r.  Heelis,  2  Sim.  &  Stu.  67,  (1  Cond.  Cha.  Rep.  348.)  Of  course,  if 
a  special  trust,  whether  of  a  public  or  a  private  nature,  attached  upon 
the  property,  as  in  Attorney-General  v.  Mayor  of  Dublin,  1  Bligh.  N. 
S  312,  and  Attorney-General  v.  Mayor  of  Carlisle,  2  Sim.  437,(2  Cond| 
Cha.  Rep.  488);  so  Attorney-General  v.  Mayor  of  Exeter,  2  Russ.  45» 
'3  Cond.  Cha.  Rep.  22);  Ibid.  362,  (Ibid.  150);  3  Russ.  395,  (3  Cond. 
^  ha.  Rep.  452);  see  also  9  Mod.  287;  2  Ves.  jun.  46;  19  Yes.  306,  (the 
decision  in  which  was  affirmed  by  Lord  Lyndhurst  on  appeal,)  the 
existence  of  the  trust  would  give  jurisdiction;  but  no  such  trust  is  or  can 
be  alleged  here,  the  funds  now  proposed  to  be  appropriated  forming 
'^rt  of  the  general  estate  of  the  corporation.  The  proposition,  therefore, 
•5  incontrovertible,  that,  with  respect  to  property  vested  in  the  corpora- 
'OD  of  a  borough  before  the  passing  of  the  Municipal  Reform  Act,  this 
ctart  had  no  right  of  interference  or  control. 

What  alteration  then  has  the  act  introduced?  The  act  does  not,  as 
^^  been  supposed,  destroy  the  old  corporations  and  create  new  ones  in 
<heir  stead.  On  the  contrary,  it  leaves  them  exactly  as  it  found  them, 
'^Qly  providing  a  new  mode  of  electing  the  officers,  and  enacting  that, 
after  such  new  election,  the  corporate  funds  shall  be  disposed  of  and 
'Pplied  in  a  particular  manner,  according  to  the  provisions  of  the  ninety- 
;^ond  section.  Whether  the  effect  of  the  act  is  to  convert  what  has 
'  'herto  been  held  a  general  corporate  property  into  property  subject  to' 
Mrust,  may,  perhaps,  be  questioned;  but  assuming  for  argument's  sake 
<>^t  such  is  its  effect,  when  does  the  trust  first  attach?  It  can  only  attach 
3^ter  the  26th  of  December  1835,  the  day  to  which  by  the  order  in  coun- 
ui  the  coming  into  operation  of  the  statute  is  postponed.  Until  that  day 
^^^es,  all  the  rights  and  powers  of  the  corporation  remain  entire,  and 
exactly  in  the  same  state  as  they  were  in  before.  The  new  is  treated 
^roughout  merely  as  a  continqance  of  the  old  corporation.  There  is 
i^'Jt  to  be  found,  from  the  beginning  to  the  end  of  the  act,  a  single  word 
^hich  diminishes  the  existing  powers  of  the  corporation  prior  to  the  day 
^heo  the  election  of  the  new  council  is  declared,  otherwise  than  as  these 
^y  be  modified  or  affected  by  the  ninety-second  section. 
.  tJpoQ  the  question  of  construction,  it  is  to  be  observed  that  the  act  is 
^^  a  sense  penal,  its  object  being  hereafter  to  remove  the  existing  func- 
Varies  from  the  admioistration  of  the  corporate  property^  and  to  vesi 
Vol.  XIIL— 31 
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the  management  in  new  bands;  it  is  tjierefore  to  be  construed  strictly. 
Jt  is  besides  an  affirmative  statute,  introducing  new  regulations,  and 
enacting  that,  after  a  specified  period,  an  alteration  in  the  law  shall  take 
place,  implying  of  course  that,  till  that  period  arrives,  the  old  law  shall 
remain  in  force;  according  to  the  sound  and  recognised  principle  of  con- 
struction, that  statutes  shalf  not  be  presumed  to  alter  the  common  law 
further  or  otherwise  than  the  enactments  have  expressly  declared;  Ar- 
thur t;.  Bokenham,  1 1  Mod.  148.  So  far,  indeed,  from  the  powers  of 
corporations  being  either  expressly  or  by  implication  restricted  during 
the  interval  between  the  passing  of  the  act  and  the  time  of  the  declara- 
tion of  the  new  election,  it  is  manifest,  as  well  from  a  consideration  of 
the  general  scope  and  tenor  of  the  act,  as  from  a  comparison  of  its  dif- 
ferent provisions,  that  those  powers  mnst  of  necessity  remain,  and  were 
intended  to  remain,  in  complete  operation  so  long  as  the  present  council 
continued  in  office."^     This  is  apparent  from  the  language  of  the  thirty- 

*  Upon  the  questions  of  construction  and  jurisdiction,  the  most  material  portions 
0f  the  act  are  the  ninety-second,  ninety-fourth,  and  ninety-seyenth  sections.  The  first 
of  these  has  been  already  set  forth  in  substance  (p.  344,  aupra)  in  stating  the  iofor- 
mation.    The  ninety-fourth  and  ninety-seyenth  sections  are  as  follows:-— 

Sect.  94.  **  And  be  it  enacted,  that  it  shall  not  be  lawful  for  the  council  of  any 
body  corporate  to  be  elected  under  this  act  to  sell,  mortgage,  or  alienate  the  lands, 
tenements,  or  hereditaments  of  the  said  body  corporate,  or  any  part  thereof,  except  in 
pursuance  of  some  covenant,  contract,  or  agreement  bond  Jide  made  or  entered  into  on 
or  before  the  fifth  day  of  June  in  this  present  year,  by  or  on  behalf  of  the  body  corpo- 
rate of  any  borough,  or  of  some  resolution  duly  entered  in  the  corporation  books  of 
such  body  corporate  on  or  before  the  fifth  day  of  June,  or  to  demise  or  lease,  except 
in  pursuance  of  some  covenant,  contract,  or  agreement  bond  Jide  made  or  entered  into 
on  or  before  the  said  fifth  day  of  June,  by  or  on  the  behalf  of  such  body  corporate,  or 
in  pursuance  of  some  resolution  duly  entered  in  the  corporation  books  of  such  body 
corporate  on  or  before  the  said  fifth  day  of  June,  or  except  in  the  cases  hereinafter 
mentioned,  any  lands,  tenements,  or  hereditaments  of  such  body  corporate,  or  any  part 
thereof,  or  to  enter  into  any  new  covenant,  contract,  or  agreement  (except  in  the  cases 
hereinailer  mentioned),  for  demising  or  leasing  any  such  lands,  tenements,  or  heredi- 
taments, or  any  part  thereof,  for  any  term  exceeding  thirty-one  years  from  the  lime 
when  such  lease  shaU  be  made;  or  if  made  in  pursuance  of  a  preyious  agreement,  then 
from  the  time  when  such  agreement  shall  haye  been  entered  into,  and  in  eyery  lease 
which  the  said  council  is  not  hereby  restrained  from  making,  there  shall  (except  in 
the  cases  hereinafter  mentioned)  be  reserved  and  made  payable,  during  the  whole  uf 
the  term  thereby  granted,  such  clear  yearly  rent  as  to  the  council  shall  appear  reasoa- 
able,  without  taking  any  fine  for  the  same:  provided  nevertheless  that  in  every  case 
in  which  such  council  shall  deem  it  expedient  to  sell  and  alienate,  or  to  demise  an<i 
lease  for  a  longer  term  than  thirty-one  years,  or  upon  different  terms  and  condltiocs 
than  those  hereinbefore  mentioned,  any  of  the  said  lands,  tenements,  or  hereditaments, 
it  shall  be  lawful  for  such  council  to  represent  the  circumstances  of  the  case  to  the 
Lords  Commissioners  of  his  Majesty's  Treasury,  and  it  shall  be  lawful  for  such  coun- 
cil, with  the  approbation  of  the  said  lords  commissioners,  or  any  three  of  them,  to  sell. 
alienate,  and  demise  any  of  the  lands,  tenements,  and  hereditaments  of  the  said  body 
corporate,  in  such  manner  and  on  such  terms  and  conditions  as  shall  have  been  ap- 
proved by  the  said  lords  commissioners:  provided  always,  that  notice  of  the  intentian 
of  the  council  to  make  such  application  as  aforesaid  shall  be  fixed  on  the  outer  dooi 
of  the  Town  Hall,  or  in  some  public  and  conspicuous  place  within  the  boroofht  o°^ 
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eighth  section,  which  in  effect  declares  that  the  powers  and  duties  of  the 
present  members  of  the  corporation  are  to  cease  upon  the  declaration  of 
ihe  election  of  the  first  council,  under  the  provisions  of  the  act:  and  the 
same  inference  is  to  be  drawn  from  the  fifty-eighth  section,  wliich  pro- 
deodar  month  at  least  before  each  application;  and  a  copy  of  the  memorial  intended 
h>  be  sent  to  the  said  lords  commissioners  shall  be  kept  in  the  town  clerk's  office  dur- 
ing such  calendar  month,  and  shall  be  freely  open  to  the  inspection  of  every  burgess 
stall  reasonable  hours  during  the  same/' 

Seeu97.  "And  be  it  enacted,  that  it  shall  be  lawful  for  the  council  first  to  be. 
elected  in  any  borough  under  the  provisions  of  this  act  to  call  in  question  all  purYshases« 
sAJes,  leases,  and  demises  not  made  in  pursuance  of  some  such  bond  fide  covenant* 
contract,  agreement,  or  resolution  made  or  entered  into  as  aforesaid  before  the  said  fifth 
hj  of  June,  and  all  contracts  for  the  purchase,  sale,  lease,  or  demise  of  any  lands* 
kcements,  and  hereditaments,  and  all  divisions  and  appropriations  of  the  moneys* 
Ec^s,  and  valuable  securities,  or  any  part  of  the  real  or  personal  estate  of  which  on 
61  before  the  fifth  day  of  June  in  this  present  year  the  body  corporate,  of  which  they 
are  the  council,  whether  in  their  own  right  or  as  trustees  for  charitable  or  other  pur^ 
poses,  was  seised  or  possessed,  which  shall  have  been  made  or  contracted  between 
il»  said  fifth  day  of  June  and  the  day  of  the  declaration  of  the  election;  and  for  that 
purpose,  if  it  shall  appear  to  the  said  council  that  there  is  ground  for  believing  that 
sny  sach  purchase,  sale,  lease,  or  demise,  or  such  contract,  or  such  division  or  appro- 
pnation  of  the  premises  was  collusively  made  for  no  consideration,  or  for  an  inadequate 
coQsideration,  it  shall  be  lawful  for  the  council  of  such  borough,  at  any  time  within 
£1  calendar  months  next  after  the  first  election  of  councillors  under  this  act  shall  have 
baen  declared  in  such  borough,  upon  notice  of  their  intention  being  first  given  in  the 
Loadoa  Gazette,  and  also  affixed  on  the  outer  door  of  the  Town  Hall,  or  in  some  pub-) 
lie  place  within  the  borough,  to  cause  the  value  of  the  lands,  tenements,  hereditaments, 
fiid  premiBes  in  question,  to  be  inquired  of  and  found  by  a  jury  of  twelve  indififerent 
1KB  of  the  county  in  which,  or  adjoining  to  which  in  the  case  of  Berwick-upon-Tweed* 
^d  of  all  counties  of  cities  and  towns  corporate,  such  lands,  tenements,  hereditaments* 
^  premises  do  lie;  and  in  order  thereto,  the  said  council  is  empowered  to  summon  and 
alt  before  such  jury  all  persons  having  the  custody  and  possession  of  any  deed  or 
^'greement  concerning  the  said  lands,  tenements,  hereditaments,  and  premises  made 
^:eateied  into  since  the  said  fifth  day  of  June,  and  to  cause  all  such  deeds  and  agree- 
sweats  to  be  produced  before  the  said  jury,  and  examined  by  them,  and  to  examine  upon 
»th  every  person  who  shall  be  thought  necessafy  to  be  examinod  (whieh  oath  the 
t&ayor  is  hereby  empowered  to  administer);  and  the  council  shall,  by  ordering  a  vie# 
«  otherwise,  use  all  lawful  means  for  the  information,  as  well  of  themselves  as  of  the 
^lid  jury,  in  the  premises,  and  the  jury  shall  find  the  value  of  the  said  lands,  tene- 
aienis,  hereditaments,  and  premises,  and  the  consideration  which  shall  have  been  gives* 
^d  alto  that  whieh  ought  of  right  to  have  been  given  for  the  purchase,  sale,  lease* 
<^mt8e.  Of  appropriation  thereof,  aeooiding  to  the  terms  of  such  purchase,  sale,  lease* 
i^ise,  contract,  or  appropriation,  and  taking  into  account  all  the  circumstances  under 
^ich  the  same  shall  have  taken  place;  and  if  the  jury,  by  their  oaths,  shall  find  that 
BO  coaiideration,  or  a  consideration  less  than  that  which  they  shall  have  so  found  to 
br  the  valae  which  ought  therefore  to  have  been  given,  shall  have  been  collusively 
?irea  or  contracted  to  be  given  by  the  terms  of  any  such  purchase,  sale,  lease,  demise, 
^^tract,  or  appropriation,  the  party  to  such  purchase,  sale,  lease,  demise,  contract,  or 
appropriation,  shall  have  his  option  either  to  reconvey  and  restore  the  lands,  tene- 
ai^u,  hereditaments,  and  premises  in  question,  and  to  abandon  the  contract  to  which 
be  shall  have  been  party,  upon  receipt  in  each  case  of  the  consideration,  if  any,  which 
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Tides  for  the  manner  in  which  the  powers  and  daties  of  the  new  coun- 
cil are  to  commence  and  be  exercised.  But  if  any  doubt  remained  upon 
that  point  it  is  completely  set  at  rest  by  reference  to  the  provisions  of 
the  ninety-seventh  clause:  for  what  could  the  legislature  mean,  when  it 
pointed  out  a  special  mode  by  which  the  new  council  might  call  in 
question  acts  done  between  the  passing  of  the  statute  and  the  day  when 
the  election  of  the  new  council  should  be  declared,  if  the  old  council 
were  not  to  have  power  in  the  interval  to  do  the  act  which  the  ninety- 
seventh  section  enables  their  successors  to  call  in  question?  Again,  the 
sixth  section,  which  fixes  the  style  and  defines  the  powers  of  the  ne«r 
corporations,  taken  in  conjunction  whh  the  ninety-fourth  section,  which 
restricts  the  new  councils  from  alienating  except  in  the  cases  and  to  the 
extent  therein  mentioned,  amounts  to  a  legislative  declaration  that  the 
old  corporations  retain  power  to  alienate.  Why  should  the  new  council 
i)e  restrained  from  alienating  except  in  a  particular  mode  and  under 
particular  provisions,  if  they  were  to  have  only  such  powers  as  their 
predecessors  possessed,  and  if  those  predecessors  had  no  power  to 
alienate? 

he  shall  have  given  for  the  same,  or  to  give,  therefore,  in  each  case  soch  additiooal 
consideration,  so  that  the  whole  consideration  given  shall  be  that  which  oogfat  of  rigbt 
to  have  been  given,  so  found  by  the  jury  as  aforesaid;  and  in  every  such  case  as  last 
'aforesaid  the  additional  consideration  given,  or  to  be  given,  shall  be  endorBed  od  the 
original  deed  or  conveyance,  and  unless  he  shall  do  so  within  one  calendar  month  next 
>after  the  finding  of  the  jury,  every  such  purchase,  sale,  lease,  demise,  C0Dtrafit,and 
conveyance  shall  be  absolutely  void  and  of  none  effect  as  against  the  said  body  corpo- 
rate and  their  successors;  and  in  every  case  in  which  any  such  contract  ehali  h&?ebeeQ 
•abandoned  as  aforesaid,  or  in  which  any  such  purchase,  sale,  lease,  demise,  contract, 
or  conveyance  shall  become  void  and  of  none  effect  under  the  provisions  of  this  act, 
4he  party  who  would  otherwise  have  had  the  benefit  of  the  same  shall  be  remitted 
to  his  former  estate,  title,  and  interest  (if  any)  in  the  premises,  as  if  no  such  contract, 
purchase,  sale,  lease,  or  demise  had  been  made  or  entered  into;  and  for  sommoniog 
and  returning  such  juries,  and  for  imposing  fines  on  the  sheriff,  his  deputy,  bailiff*  or 
agent,  and  on  the  persons  summoned  and  returned  on  the  said  jury,  and  on  any  person 
required  to  give  evidence,  who  shall  in  this  behalf  contravene  the  provisions  of  this 
act,  the  council  of  every  soch  borough  shall  have  all  the  powers  given  in  that  behalf 
to  the  trustees  or  commissioners  of  any  turnpike  road,  by  an  act  made  in  the  third 
year  of  his  late  majesty  George  the  Third,  intituled,  *  An  Act  to  amend  tbe  geoem 
laws  now  in  being  for  regulating  turnpike  roads  in  that  part  of  Great  Britain  called 
England;'  and  all  the  costs  of  the  said  jury,  and  of  all  witnesses  tendered  by  the  said 
-council  to  be  examined  before  the  said  jury,  shall  in  every  case  be  home  by  theoonncu 
and  paid  by  the  borough  fund:  Provided  nevertheless,  that  it  shall  be  lawful  for  lus 
.majesty,  if  he  shall  think  fit,  by  the  advice  of  his  privy  council,  upon  petition  to  him 
setting  forth  the  special  circumstances  under  which  any  purchase,  sale,  lease,  deause* 
contract,  or  appropriation  of  any  of  the  said  lands,  tenements,  hereditaoients,  ^ 
premises  shall  have  been  made  since  the  said  fifth  day  of  June,  to  order  that  the  sune 

•  shall  not  be  called  in  question;'  and  in  such  case  as  last  aforesaid  the  same  sfaail  oot 
be  called  in  question  or  set  aside,  or  affected  under  the  provisions  of  this  act:  Provided 
•always,  that  in  every  case  in  which  soch  petition  shall  have  been  presented,  itsh 

•  be  lawful  for  his  majesty,  if  he  shall  think  fit,  to  enlarge  tbe  time  within  vhieh  (v^ 
'  case  his  majesty  shall  not  think  fit  to  make  such  order  as  aforesaid)  the  coqdciI  mij 

have  power  as  aforesaid  to  call  in  question  any  purchase,  sale,  lease,  demise,  coDtrac , 
or  appropriation  referred  to  in  snch  petition." 
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It  is  dear,  therefore,  upon  the  act  of  parliament  that  down  to  the  26th 
day  of  December  next,  the  uncontrolled  right  remains  in  the  corporation 
to  alienate  their  property  at  their  own  discretion.  Any  other  construction 
vould  have  this  absurd  and  mischievous  consequence,  that  during  the 
interval  between  the  passing  of  the  act  and  its  coming  into  operation, 
the  corporation  would  have  no  authority  to  administer  the  property 
Tested  in  them  even  for  the  most  important  or  necessary  purposes.  Their 
saleSy  grants,  leases,  and  appropriations,  would  ail  be  equally  illegal  and 
Toid.  No  sitch  consequence,  however,  was  contemplated  by  the  legid- 
latore,  which  obviously  considered  that  everything  was  to  remain  in  the 
mean  time  exactly  as  before,  as  far  as  the  powers  of  the  corporation  over 
their  property  were  concerned:  and  this  is  conclusively  proved  by  the 
pro?isioD8  of  the  ninety-seventh  clause,  the  very  clause  which  has  been 
supposed  to  alter  the  character  and  rights  of  these  defendants,  and  by 
converting  them  from  absolute  and  irresponsible  owners  into  mere 
trustees,  to  make  them  liable  to  the  jurisdiction  of  the  court.  What  was 
contemplated,  and  has  in  fact  been  provided  for,  was  this:— the  legisla- 
ture foresaw  a  possibility  that  during  the  interval  before  the  new  council 
came  into  office,  the  corporations  might  act  in  contravention  of  the  scope 
cf  the  act  of  parliament;  that  they  might  make  fraudulent  leases  and 
grants,  sales  for  inadequate  consideration,  and  appropriations  for  private 
purposes;  and  to  guard  against  that  mischief  a  particular  coiir^  is  pre- 
scribed by  which  all  such  proceedings  may  be  impeached.  Improper 
ind  collusive  transactions  subsequent  to  the  passing  of  the  act  are  liable 
to  be  challenged  and  set  aside  upon  certain  terms;  subject,  however,  to 
tbe  control  of  the  king  in  council,  to  whom  is  given  authority,  upon  a 
proper  case  shown,  to  interfere  for  the  protection  of  the  parties  interested, 
and  to  approve  and  ratify  the  acts  of  the  old  councils.  The  right  to 
^nd  transactions  is  not  given  absolutely  and  in  all  cases,  but  only 
vbere  they  are  fraudnlent  and  collusive,  or  entered  into  for  inadequate 
consideration.  The  reason  is  obvious:  there  might  (as  in  this  very  case) 
1^  appropriations  for  purposes  of  public  utility,  which  although  the  suc« 
needing  council  should  refuse  to  sanction  them,  are  highly  expedient  and 
proper  in  themselves;  and  this  discretionary  authority  therefore  has  been 
tested  in  the  privy  council,  to  save  the  parties  from  a  vexatious  ex- 
^  of  the  right  of  challenge  which  belongs  to  the  new  councils.  If 
^is  provision  in  the  act  had  been,  as  it  ought  to  have  been,  distinctly 
^ied  to  the  attention  of  the  court  at  the  time,  an  ex  parte  mjunction 
vould  never  have  been  granted;  for  the  application  sought  to  interpose 
Ae  authority  of  this  court  between  the  judgment  of  the  corporation  of 
lirerpool,  and  the  sanction  of  the  king  in  council,  and  was,  in  reality, 
&n  attempt  to  transfer  the  jurisdiction  from  that  tribunal,  which  under 
the  special  provisions  of  the  act  is  alone  to  have  cognizance  of  the  mat- 
ter, to  one  of  the  ordinary  tribunals,  which,  until  the  recent  Municipal 
(Corporation  Bill  passed  into  a  law,  had  no  right  whatever  to  interpose. 
^P  to  the  passing  of  the  Municipal  Reform  Act  this  court  ex  concessis 
^33  without  jurisdiction.  The  act  then  supervened,  and  created  a  new 
^i  peculiar  jurisdiction.  But  that  cannot  vest  in  the  Court  of  Chan- 
try a  general  jurisdiction  over  the  subject-matter,  any  more  than  in  the 
^  of  turnpike  acts  and  inclosure  acts,  where  commissioners  are  ap« 
pointed  to  adjudicate  upon  disputes  and  settle  conflicting  claims;  Vernon 
«•  Blackerby,  2  Atk.  144,  and  Barn.  377.  The  object  of  the  legislature 
^u,  that  any  abuses  committed  by  the  existing  corporations  diuing  the 
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interval  in  winch  their  powers  were  Iq  cotilimie  in  r 
aniined  iiilo  and  correcied  iu  one  panicular  formal 
otlier;  aud  (he  cotiri  by  interfering  here  will  directly  ' 
in  other  words,  will  be  employing  its  authority  lo  coiiii;n  ti.i; 
scope  and  purpose  of  the  act  of  parliament  iu  that  respect. 

So  far,  indeed,  from  this  being  a  fraud  npoa  the  srop«  of 
parliament  (which  is  the  only  equity  alleged  upon  th-  ■•■''•■ 
present  allempl  is  itself  the  very  thing  that  is  dvi 
Uiere  were,  what  there  is  not,  a  doubt  as  to  the  opcr . 
seventh  clause,  with  reference  lo  the  question  of  jtiT 
case  in  which  the  court  will  interfere,  upon  motion,  \vli>-t:  li; 
that  interference  will  be  actually  to  prevent  the  queslioa  J 
ever  tried  at  all.  It  is  by  no  means  unlikely  that  the  a>ur 
itself  incompetent  to  grant  any  rulief  at  the  hearing:  for  it : 
clear  that  if  the  endowment,  after  being  made,  receives  tlw 
the  king  in  council,  this  court  could  never  afterwards  atteiupi 
it.  Is  the  court  then  to  grant  an  ih/cWwi  injunction  lo  prev 
from  being  done,  which,  after  it  has  been  done,  the  court  ma 
authority  to  set  aside?  In  such  a  case  can  it  safely  or  proper 
by  an  interlocutory  order?  What  mischief  can  arise  from 
the  injiiuclioM, assuming  that  the  court  had  authority  lo  grant 
one  who  is  a  parly  lo  the  proposed  mortgage  and  invesim 
course  be  so  with  full  notice,  and  will  be  subject  to  all  tiio 
any)  which  may  arise  from  the  character  of  the  transac 
transaction  may  be  impeached,  if  not  by  a  suit  in  tbis  co 
events  in  the  mode  pointed  out  in  the  ninety-seventh  secii 
impeached  with  success,  the  property  alienated  will  be  reco 
every  thing  restored  to  its  former  state.  Is  there  any  iu&tano 
the  court  has  interfered  lo  prevent  the  transfer  of  the  legal  e»l 
the  party  to  whom  a  fraud  is  imputed  in  making  such  irans 
that  he  has  a  title  to  the  estate?  In  the  case  of  a  trustee  i 
tioned  solvency  making  what  is  alleged  to  be  an  improvideui 
the  court  grant  an  injunction  to  restrain  the  sale,  unless  it  iss 
irreparable  injury  must  otherwise  ensue?  The  trustee,  if  s 
breach  of  trust,  will  still  be  answerable  to  his  cestui  gue  In 
damages  sustained;  Pechell  ii.  Fowler,  2  Anst.  5iif.  This 
protection  is  purely  discretionary,  aud  no  circumstances  app 
in  the  conduct  of  the  relators,  who  have  been  guilty  of  co: 
laches  in  coming  forward  with  their  complaint,  or  in  the  uati 
case  Slated  on  their  information,  which  entitled  them  tu  any  i 
much  more  an  ex  parte  injunction,  or  which  would  nowj 
court  in  deciding  djat  the  injunction  they  have  obtained  shou 
tinued. 

Mr.  Bickersteth  and  Mr.  Booth,  in  support  of  the  iajunclioi 
It  is  unnecessary  [o  disctiss  the  conduct  of  the  defendants,  u 
priety  of  the  particular  appropriation  which  they  propose  to 
the  endowment  of  the  clergy  of  Liverpool.  These  may  be  as 
be  strictly  correct  aud  laudable,  and  yet  it  will  by  no  means  (c 
the  defendants  are  justified  in  the  measures  ihey  intend  lo  acIo| 
the  court  will  dissolve  the  injunction  and  leave  them  at  hbetlj 
their  plan  into  execution.  The  question  is  strictly  one  of  ligbi 
the  purpose  of  considering  it  fairly,  it  is  material  to  aee  wha 
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attempted  to  be  done.  According  to  the  resolutions  of  the  common 
council,  it  is  proposed  to  grant  out  of  the  corporation  funds  for  the 
stipends  of  the  clergy  of  the  town  various  sums  of  money,  amounting 
io  the  whole  to  4000/,  a  year,  during  the  lives  of  the  present  incum- 
bents) and,  afterwards,  to  3665/.  a  year.  The  latter  sum  is  to  be  charged 
ia  perpetuity  on  the  estates  of  the  corporation,  and  it  exceeds  by  1800/. 
the  sum  of  1865/.  which  would  for  the  present  be  charged  on  those 
estates  by  virtue  of  the  act  of  parliament.  Assuming,  as  is  probable, 
iliat  the  annual  payments  voted  by  the  corporation  prior  to  the  year 
1S3S  will,  under  the  sixty-eighth  section  of  the  act,  be  secured  by  bond 
to  the  existing  incumbents  for  their  lives,  the  result  is  to  increase  the 
annual  charge  on  the  corporate  funds  by  1800/.,  and  to  make  the  whole 
of  that  charge  a  constant  and  perpetual  burthen;  whereas,  subject  to 
the  life  interests  of  the  present  clergy,  the  whole  of  it  would  otherwise 
he  voluntary  and  revocable.  Heretofore  a  portion  of  the  allowance 
inade  to  the  Liverpool  clergy,  to  the  amount  of  1040/.,  has  been  pro- 
rided  out  of  the  parish  rates;  but  the  proposal  now  is  that  the  rate- 
payers shall  be  relieved  from  that  payment,  and  that  the  future  support 
of  the  clergy  shall  be  entirely  thrown  upon  the  corporate  funds.  It 
iocs  not,  however,  appear  that  the  arrangement  is  to  be  accompanied 
[m  is  it  easy  to  see  how  it  legally  could)  by  any  provision  expressly 
aooerating  the  parishioners.  It  was  otherwise  with  the  bill  which  the 
defendants  brought  into  parliament  and  afterwards  abandoned;  for 
there  the  release  of  the  parishioners  proceeded  pari  passu  with  the 
iiDposition  of  the  charge  on  the  corporate  funds.  The  consequence 
Mj  be,  that  if  those  funds  are  hereafter  made  applicable  to  the  endow- 
nieDt  of  the  clergy,  the  clergy  will  have  not  only  the  augmentations 
provided  for  them  out  of  the  corporate  property,  but  will  continue  to 
leceire  as  before  the  allowances  paid  them  by  the  parish.  At  any  rate 
tbe  present  scheme  proposes  to  charge  the  property  of  the  corporation 
71th  payments  to  a  very  large  amount,  which  the  corporate  funds  have 
cot  hitherto  been  made  liable  to  pay,  but  which  have  been  discharged 
out  of  the  parish  rates. 

The  coarse  taken  by  the  defendants,  after  they  abandoned  their  bill 
B  parliament,  is  instructive;  for  it  shows  how  much  doubt  they  them- 
%lves  felt  as  to  the  propriety  and  legality  of  their  proceedings,  and  the 
t^ntious  and  systematic  manner  in  which  they  have  endeavoured  to 
effect  their  object.  The  opinion  of  counsel,  by  which  they  hoped  to 
(obtain  a  sanction  to  the  scheme,  appears  to  be  a  very  guarded  one,  for 
i^  concludes  by  saying  that  <^it  is  only  in  the  exercise  of  the  discretionary 
p<>wer,  vested  in  the  king  in  council  in  the  latter  part  of  the  ninety- 
•^renth  section  of  5  &  6  W.  4,  c.  76,  that  any  such  arrangement  can  be 
rBodered  available.^'  It  is  clear,  therefore,  that  what  is  here  proposed 
^  to  be  done  on  a  speculation  that  the  king  in  council  will  prevent  the 
transaction  from  being  afterwards  called  in  question;  and  an  argument 
^iust  the  injunction  has  been  put  forward,  founded  upon  the  assump- 
t^a  that,  the  transaction  being  a  laudable  and  proper  one,  his  majesty 
vi.l  be  advised  to  interpose  and  protect  it  from  future  cHallenge;  an  argu- 
^nt  which,  as  it  necessarily  presupposes  that  means  have  been  taken 
'(>  have  the  matter  prejudged,  instead  of  being  left  open  to  a  free  and 
Ufibiassed  consideration  hereafter,  is  neither  very  decorous  in  itself  nor 
•'iely  to  be  listened  to  with  favour  by  the  court. 

'^0  look  now  a  little  more  closely  at  the  provisions  of  the  statute^  and 
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observe  how  far  these  are  in  conformity  or  accordance  with  tbe  arrange- 
ment which  the  defendants  have  been  endeavouring  to  effect,— tbe  first 
section  declares  that  so  much  of  all  laws,  statutes,  and  usages,  and  so 
much  of  all  charters,  grants,  and  letters  patent,  now  in  force,  relating  to 
the  boroughs  named  in  the  schedules,  as  are  inconsistent  with  or  con- 
trary to  the  provisions  of  the  act,  shall  be,  and  the  same  are  thereby 
repealed  and  annulled.  The  powers  of  the  governing  bodies  in  corpo* 
rations  must  have  been  acquired  under  some  grant,  charter,  or  usage; 
and  by  the  clause  referred  to,  all  grants,  usages,  and  charters  which  are 
inconsistent  with  or  contrary  to  the  provisions  of  the  act,  are,  from  the 
passing  of  the  act,  absolutely  void.  Now  the  Municipal  Corporation 
Act  having  by  the  ninety-second  section  directed  the  whole  of  the  cor- 
porate property  to  be  carried  to  the  account  of  the  borough  fand,  and 
then  to  be  applied  to  the  various  specific  purposes  therein  enamerated; 
and  having,  moreover,  by  the  139th  section,  treated  the  ecclesiastical 
patronage  as  a  portion  of  that  property,  directing  it  to  be  sold,  the  pro- 
duce to  be  invested,  and  the  interest  to  be  added  to  the  borough  fund) 
and  be  applicable  to  the  like  purposes,  it  is  manifestly  inconsistent  with 
the*  provisions  of  the  act,  after  so  distinct  and  specific  an  appropriatioa, 
that  an  uncontrolled  power  of  making  away  with  property  so  appro- 
priated should  still  remain  vested  in  the  defendants.  Whatever  povrer^ 
therefore,  the  corporation  had  to  deal  with  the  property  previoQslf,— 
and  their  power  may  be  admitted  to  the  full  extent  claimed  on  tbe  other 
side, — that  power  is  now  materially  altered  and  abridged.  It  was 
argued  that  inasmuch  as  the  application  of  the  property  is  by  the  ninety- 
second  clause  directed  to  be  made  from  and  after  the  appointment  of 
the  treasurer  on  the  26th  of  December  next,  this  appropriation  has  not 
yet  taken  effect.  But  whatever  legal  rights  may  still  be  vested  in  the 
corporation,  in  this  court  the  nature  of  the  property  is  essentially 
changed.  The  rights  which  parties  are  to  enjoy  by  virtue  of  the  act 
have  already  arisen;  an  existing  beneficial  interest,  though  prospective 
only,  has  become  vested  in  those  upon  whom,  by  the  act,  beneficial 
interests  purport  to  be  conferred,  and  such  persons  are  entitled  to  insist 
that  nothing  shall  be  done  in  the  mean  time  to  their  prejudice;  in  other 
words,  that  no  breach  of  trust  shall  be  permitted.  It  is  the  common 
every-day  equity  upon  which  a  cestui  que  trust j  to  whom  a  beneficial 
interest  belongs,  to  be  enjoyed  at  a  future  period,  calls  for  the  interposi- 
tion of  the  court  to  prevent  persons  having  the  legal  title  and  cootrol 
from  so  dealing  with  the  property  as  to  defeat  bis  prospective  interest. 
The  trust  attached  from  the  instant  when  the  act  received  tbe  royal 
assent,  though  the  right  to  claim  the  benefit  of  it  is  postponed  until  the 
new  officers  are  elected.  Upon  this  clause,  and  upon  this  single  gronnd^ 
therefore,  the  jurisdiction  of  the  court  to  interfere  for  the  protection  of 
the  cestui  que  trusts,  who  are  in  this  case  of  very  numerous  and  vari* 
ous  classes,  comprising  all  those  having  claims  upon  the  borough  fund 
under  the  provisions  of  the  ninety-second  section,  is  obvious  and  com- 
plete. 

What  is  it  besides  that  tbe  defendants  propose?  The  act  of  parliament 
having  declared  that  the  right  of  presentation  to  all  corporation  livings 
shall  be  sold,  and  the  money  carried  to  the  borough  fund,  the  defendants 
say  «  we  will  appropriate  a  large  portion  of  our  funds  in  endow»S 
churches  before  the  act  comes  into  operation."  Now  the  legislature 
plainly  intended  to  take  church  property  and  patronage  entirely  out  ot 
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the  hands  of  the  corporations*  Is  it  not  then  wholly  repugnant,  not 
cnlv  (0  the  particular  provisions,  but  to  the  general  scope  and  purview 
if  (he  act,  that  the  value  of  the  livings  and  of  the  right  of  presentation 
(0  them  should  be  greatly  augmented  just  before  the  time  when  the  act 
bas  directed  that  they  shall  be  disposed  of  altogether?  What  right  have 
the  defendants  to  fetter  their  successors  in  a  way  in  which  they  have 
oerer  atfempted  to  fetter  themselves?  What  right  have  they  thus  to 
aniicipate  the  discretionary  power  which  the  legislature  intended  should 
be  rested  in  the  new  council,  with  respect  to  the  application  of  the  sur- 
plus of  the  borough  fund,  <<for  the  public  benefit  of  the  inhabitants  and 
impro?ement  of  the  borough,^'  especially  by  a  proceeding  which  will 
deprive  their  successors  of  all  legitimate  control^  and  will  devote  the  pro- 
perty in  perpetuity  to  purposes  wholly  foreign,  if  not  repugnant,  to  the 
objects  sought  to  be  effected  by  the  act?  The  thing  proposed  to  be  done, 
therefore,  is  not  only  a  breach  of  trust  with  reference  to  the  parties  inte- 
rested in  the  due  administration  of  the  property  which  is  hereafter  to 
coQstitnte  the  borough  fund,  but  is  also  directly  in  fraud  and  contraven- 
tion of  the  provisions  and  spirit  of  the  act  of  parliament. 

It  is  said,  that,  even  assuming  the  case  of  fraud  and  breach  of  trust  to 
be  established,  this  court  has  no  jurisdiction;  because  a  special  and  ex- 
traordinary remedy  has  been  provided  by  the  ninety-seventh  section, 
Laioeijr,  by  a  particular  course  of  proceeding  to  be  adopted  by  the  new 
corporation,  subject  to  the  veto  of  the  king  in  council,  and  that  that 
remedy  of  necessity  excludes  every  other.  Even,  however,  if  this  were 
lease  falling  within  the  ninety-seventh  section,  it  would  not  follow  that 
tbe  special  remedy  should  have  the  effect  of  depriving  this  court  of  the 
.^risdictioQ  which,  by  the  constitution,  is  inherent  in  it  wherever  a  trust 
;saueinpted  to  be  violated,  or  a  duty  attaching  upon  property  sought  to 
^  evaded.  But,  in  point  of  fact,  that  section  has  no  application  to  the 
[resent  case.  It  will  be  found,  upon  a  careful  comparison  of  the  laui* 
r'^ageof  the  ninety-seventh  section  with  the  clauses  which  immediately 
I'tecede  it,  and  with  reference  to  which  it  must  be  construed,  that  the 
word  appropriation^  which  several  times  occurs  in  that  section,  and  is 
if^e  only  term  under  which,  if  at  all,  the  proposed  act  of  the  defendants 
could  be  comprehended,  was  never  intended  to  describe,  and  can  have 
D*)  application  to,  an  appropriation  of  the  peculiar  kind  which  the  de- 
fe»daQts  are  now  so  eager  to  effect.  The  appropriations  there  spoken 
^^  are  noere  alienations  of  corporate  property,  made  coUusively  for  no 
consideration,  or  for  inadequate  consideration.  All  the  provisions  with 
^pect  to  the  summoning  a  jury,  and  the  setting  a  value  upon  the  pro- 
perty alienated,  and  the  putting  the  parlies  in  statu  quo^  are  obviously 
)uiie  inapplicable  to  the  case  now  before  the  court.  How  could  the  in- 
tended mortgagees  of  the  Salthouse  Dock  estate,  for  instance,  be  made 
answerable  to  the  new  council  under  the  provisions  of  the  ninety-seventh 
section?  They  would  be  persons  who  had  given  full  value  for  their 
mortgage,  so  that  the  transaction  could  not  be  challenged  upon  the 
ground  of  want  of  consideration;  and  with  respect  to  the  mortgage- 
inoney,  ahhough  in  one  sense  the  appropriation  oif  it  might  be  said  to  be 
^t  without  consideration,  in  so  far  as  no  pecuniary  value  would  be 
^ven  for  it  by  the  clergy,  it  could  not  with  propriety  be  called  coUusivq. 
h^m  these  considerations  it  is  manifest  that  the  ninety-seventh  section, 
and  the  special  remedy  thereby  provided,  camiot  apply  here.  And  the 
nght  to  impeach  and  set  aside  transactions  which  are  contrary  to  the 


358  CONDENSED  ENGLISEt 

[The  Atfoitiey^Gettenl ».  The  Mayor  of  LiT^ooL— 1  Myine  ft  Craig^  171.] 

provisions  of  the  act  of  parliament,  being  distinctly  conferred  upon  the 
new  council,  no  other  mode  remains  in  which  that  can  be  effectually 
done  except  the  one  to  which  the  relators  have  been  advised  to  resort, 
by  coming  before  the  ordinary  tribunal  in  which  breaches  of  trust  are 
inquired  into  and  restrained. 

That  the  charges  of  unfairness  and  delay  imputed  to  the  relators  are 
utterly  unfounded,  will  sufficiently  appear  by  reference  to  the  manner 
in  which  the  relators  have  stated  their  case  upon  the  information,  and 
by  reference  also  to  the  dates  of  the  several  steps  taken  by  the  defend- 
ants in  the  prosecution  of  their  plan,  and  their  proceedings  in  the  suit 
itself. 

Mr.  Pemberton,  in  reply. 

Dec.  1.  The  Master  of  the  Rolls. — This  case  came  before  me  upon 
an  application  to  dissolve  an  injunction  which  had  been  obtained  ex  parte. 
The  state  of  the  property  in  question  (and  it  is  property  alone  to  which, 
sitting  as  a  judge  in  equity,  I  can  look)  was  this: — The  corporation  of 
Liverpool  had  very  large  possessions,  and  the  town  being  built  within 
the  limits  of  the  parish,  which,  in  its  original  constitution,  had  nothing 
but  the  ordinary  revenue  for  its  clergymen,  of  course  that  xfhs  found 
extremely  inadequate  to  support  the  clergy  of  a  town  so  populous  as 
Liverpool  has  of  late  years  become.    It  appears  that  several  diarches 
and  chapels  have  been  erected,  the  ministers  of  which  have  been  main-l 
tained  in  various  different  ways,  and  among  others  the  corporatioD,  outl 
of  their  own  funds,  have  from  time  to  time  provided  means  for  the  sup- 
port of  the  several  ministers.    Many  of  these  provisions,  having  bect^ 
made  more  than  seven  years  before  the  passing  of  the  Municipal  Cor 
poration  Act,  are  protected  by  a  special  clause  in  the  act,  (section  sixty 
eighth,)  so  far  at  least  as  the  present  incumbents  are  concerned,  whil 
others,  which  have  been  made  since,«are  not  within  the  protection  o 
that  clause.    It  appears  also  that,  before  the  passing  of  the  Mnnicipa 
Corporation  Bill,  various  attempts  were  made  to  bring  about  a  perma 
nent  arrangement  between  the  parish  and  the  corporation,  for  the  pur 
pose  of  providing  for  the  support  of  these  several  ministers.    Thos< 
attempts,  however,  were  not  successful,  and  the  Municipal  Corporatioi 
Act  passed,  leaving  this  property  in  the  state  in  which  it  had  been  fa 
several  years  previously. 

The  question  now  is  whether,  under  the  provisions  of  that  statute 
case  is  raised  which  makes  it  incumbent  on  the  court  to  prohibit  th 
act  which  the  corporation  of  Liverpool  are  about  to  carry  into  effect 

As  I  have  found  grounds  to  support  the  order  I  propose  to  make,  \i 
dependently  of  expressing  any  opinion  on  questions  of  great  important 
which  may  arise  in  the  construction  of  that  act,  and  on  which  I  m^j 
possibly  be  called  upon  to  pronounce  an  opinion  hereafter,  my  pnrpo^ 
is  rather  to  state  the  difficulties  which  may  be  supposed  to  exist  on  i\] 
face  of  the  statute,  and  thus  to  show  the  grounds  on  which  my  ord 
proceeds,  than  to  give  a  judicial  opinion  on  any  of  those  questions. 

The  first  section  of  the  act,  which  annuls  all  usages  and  grants  inco 
sistent  with  the  subsequent  enactments,  does  not  appear  to  me  to  al!V| 
the  question;  for  it  only  does  that  at  law  which  this  court,  in   im 
opinion,  would  have  done  under  its  general  jurisdiction,  independen' j 
of  any  such  provision.    I  have  no  doubt  whatever  of  the  jurisdictioa  < 
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Iiis  coart  to  inteffere  to  prevent  anything  from  being  done  which  is 
cearly  against  the  object,  principle,  and  provisions  of  the  statute. 

The  act  then  provides,  by  the  twenty-fifth  clause,  for  the  election  of 
i:«e  aldermen  on  the  0th  of  November  1835;  and  by  the  thirtieth  clause^ 
Dr  the  election  of  the  council  on  the  1st  of  November,  from  which  time, 
by  the  tbirty-eighth  clause,  the  powers  of  the  existing  corporations  are 
Qade  to  cease.  The  fifty-eighth  clause  provides  for  the  election  of  a 
Measurer. 

By  the  ninety-second  section  (whidi  is  one  of  the  two  important  sec- 
::on3iQ  the  consideration  of  this  question)  it  is  provided,  that  after  the 
eiectioQ  of  a  treasurer  all  rents  and  interests  arising  from  the  numerous 
and  7arious  descriptions  of  corporate  property  therein  enumerated  shall 
le  received  by  the  treasurer,  and  carried  to  the  borough  fund;  and  that 
rA  of  this  fund  shall  be  paid  the  debts  due  from  the  corporation,  the 
ihries  of  the  several  officers,  the  expenses  of  electing  those  officers,  and, 
3  boroughs  where  sessions  are  held,  the  expense  of  prosecutions,  of 
rnioQs,  of  constables,  and  all  other  expenses  incurred  in  the  execution 
^f  the  act;  and  then  it  is  directed  that  the  surplus  shall  be  applied  for  the 
[nbiic  benefit  of  the  inhabitants  and  improvement  of  the  borough;  and 
a  the  event  of  the  fund  proving  deficient,  authority  is  given  to  the  council 
■0  make  a  borough  rate  to  supply  the  deficiency. 

If  that  clause  be  taken  by  itself,  and  considered  as  if  it  stood  alone, 
'm  is  not,  in  my  opinion,  the  slightest  doubt  that  it  gives  this  court 
irkliction  to  interfere.  Cases  were  cited  to  show  (what  cases  were 
^^t  required  to  prove)  that  the  court  has  no  jurisdiction  over  a  corpora- 
'M  vhich  has  control  over  its  own  property.  But,  although  a  body 
•^nng  a  corporate  existence  is  capable  of  acquiring  and  possessing  pro- 
;«rt7,  and  therefore  also  of  disposing  of  it;  if  property  is  held  by  a  cor- 
'oratioQ  as  a  trustee,  if  the  eojporation  holds  it  clothed  with  public  duties, 
>i^  oonrt  has  always  asserted  its  right  to  interfere.  In  the  case  referred 
^  Attorney-General  v.  Mayor  of  JDnblin,  1  Bligh,  N.  R.  312,  which  was 
^^aed  in  the  House  of  Lords,  this  proposition  was  assumed  throughout. 
[•^  that  case  the  corporation  of  Dublin  were  trustees  of  certain  funds  for 
'^  purpose  of  supplying  the  city  of  Dublin  with  water;  and  nobody 
^^er  questioned  the  right  of  a  court  of  equity  to  interpose  in  order  to  see 
that  the  public  duties  were  discharged,  and  that  the  trusts  upon  which 
'k  corporation  held  the  property  were  duly  performed.    Now,  under 

•s  act,  the  right  of  property  in  the  corporation  is  entirely  altered.  That 
fhich  may  have  heretofore  constituted  their  own  property,  and  which 
^cy  may  have  held  as  owners,  they  now  hold,  by  virtue  of  the  act, 
-•'^ject  to  certain  duties;  and  it  would  indeed  be  a  singularly  strong  case 
^  which  this  court  should  refuse  to  exercise  its  jurisdiction  to  prevent  a 

olaiionof  trust,  supposing  a  case  of  breach  of  trust  to  be  made  out 
^m  them. 

It  is  argued  that,  even  admitting  this  to  be  the  effect  of  the  act,  stilt 
'-^re  is  an  interval  during  which  the  act  does  not  come  into  operation, 
'■'^  period  between  the  time  when  the  act  passed  and  the  1st  of  Novem- 
-r,  or,  as  it  was  subsequently  fixed  by  the  order  in  council,  the  26th  of 
he  present  month,  and  that  during  the  intermediate  period  the  corpora- 
^^n  ar^  therefore,  left  with  all  the  powers  which  they  had  before.  The 
•ORclusion  sought  to  be  deduced  is,  that  those  who  hold  property,  sub- 
let, after  the  expiration  of  a  few  weeks,  to  certain  public  trusts,  are  to 
ue  cooaidered  aa  now  hftving  the  sole  and  uncontrolled  power  of  dispos- 
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ing  of  (hat  property  as  they  please.    The  restill  would  b 
corporalioii,  if  they  have  power  over  it  as  properly,  have  ihi 
only  of  selling  it,  but  of  granting  il  out  in  pprpeioiiy  and  <1" 
an  argument  which  is  quite  impossible  lo  be  mainiaincnl,  fi 
Bs  by  law  a  trust  is  affixed  on  this  property,  which  from  a  d 
devoted  to  particular  public  purposes,  although  tlie  trust  is 
into  activB  operation  until  the  26ih  of  the  present  monih; 
hold  the  properly  in  the  meantime  have  not  the  power  of  tl 
it,  except  subject  to  the  provisionsof  the  act  which  controlBtl 
right.     I  have  no  doubt,  therefore,  that  it  is  in  the  power  of 
interfere  on  the  information,  in  order  to  prolecl  and  prese 
perty  for  the  purposes  poinled  ont  by  the  ninety-second  8«lioi 
it  would  be  a  prudent  or  wholesome  exercise  of  \hr   ()f?rT 
court  to  use  that  jurisdieiion,  is  a  totally  distinct  q       * 
advert  to  it  now  lest  I  should  be  supposed  lo  acqn: 
urged  at  the  bar,  that  the  court  has  no  jurisdiction  i<> 
property  being  dealt  with  otherwise  than  according 
this  act. 

The  sisty-eighih  section,  which  provides  that  all  stipeods 
which  have  been  usually  paid  for  seven  years  prior  to  ths 
continued,  protects  all  payments  to  the  clergy,  except  snch  a 
commenced  within  the  seven  years. 

The  ninely-fourih  is  a  prohibitory  clause,  and  intended  foi 
lion  of  property  after  the  act  shall  come  into  operation.  It  i 
council  from  selling,  mortgaging,  or  alienating  any  land  (e: 
an  agreement  or  resolution  made  prior  to  the  5th  of  June  19 
leasing  for  a  longer  term  than  thirty-one  years  without  licen 
Lords  Commissioners  of  his  Majesty's  Treasury. 

Then  comes  the  ninety-seven ih  section,  which,  next  to 
second,  is  the  most  important,  and  certainly  may  hereafter 
considerable  doubt.  It  authorizes  the  new  council  lo  call  in 
appropriations  of  any  part  of  the  real  and  persona!  estate  oi 
corporation  were  possessed  before  the  5th  of  June  last,  an 
tween  that  day  and  the  election  of  the  new  council.  Il  conii 
provisions  for  ascertaining  the  value  of  properly  which  msy 
dealt  with  in  the  intermediate  lime,  referring  apparently,  in 
the  clause,  to  property  either  purchased  or  professed  to  be 
and  it  gives  the  parly  so  purchasing  the  option  of  taking  it  a 
which  a  jury  may  fix,  or  if  he  shall  refuse,  it  cancels  the  coi 
gether,  and  restores  all  parties  to  their  rights  as  they  existed 
to  the  contract.  Then  follows  in  the  same  section  a  provtsioi 
to  the  king  in  council  a  power  to  prevent  the  new  council  froi 
ing  to  call  in  question  any  purchase,  sale,  or  appropriation, 
thai  this  proviso  related  only  to  what  was  the  subject-matter 
ceding  clauses.  Now  the  preceding  clauses  related  to  sales  c 
alienations  for  value, contracts  of  sale, and  leases;  but  thai: 
this  ninety-seventh  section  goes  clearly  beyond  that,  whatevei 
been  the  meaning  of  those  who  framed  it.  !t  enacts,  "  that 
lawful  for  the  council  first  to  be  elected  in  any  bor.n.r'  ' 
visions  of  this  act  to  call  in  question  all  purchasc- 
demises  not  made  in  pursuance  of  some  such  bonJ , 
tract,  agreement,  or  resolution  made  or  entered  mo  i 
the  said  5th  day  of  June." — That  refers  to  sales:— ^  .\i;d  all  \ 
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-which  are  the  subject  of  another  provision  in  the  preceding  clause, — 
'and  all  contracts  for  the  purchase,  sale,  lease,  or  demise  of  any  lands, 
lenements,  and  hereditaments."  Then  comes  a  third  provision,  which 
fiooitobefound  in  any  of  the  preceding  clauses; — <'and  all  divisions 
lad  appropriations  of  moneys,  goods,  and  valuable  securities,  or  on  any 
firi  of  the  real  or  personal  estate  of  which,  on  or  before  the  5th  day  of 
Im  JQ  this  present  year,  the  body  corporate  of  which  they  are  the  coun- 
a\  whether  in  their  own  right  or  as  trustees,  for  charitable  or  other 
porposes,  was  seised  or  possessed,  which  shall  have  been  made  or  con- 
tracted between  the  said  5th  day  of  June  and  the  day^of  the  declaration 
of  their  election."  Then  follow  the  provision  for  ascertaining  the  value 
iod  the  authority  given  to  the  king  in  council,  which  authority  is  ia 
these  terras: — ^'  Provided  nevertheless,  that  it  shall  be  lawful  for  his 
I3ij«st7,  if  he  think  fit,  by  the  advice  of  his  privy  council,  upon  petition 
;o  him, setting  forth  the  special  circumstances  under  which  any  purchase, 
nie,  lease,  demise,  contract,  or  appropriation  of  any  of  the  said  lands, 
tneiQente,  hereditaments,  and  premises  shall  have  been  made  since  the 
sid  5ih  day  of  June,  to  order  that  the  same  shall  not  be  called  in  ques- 
tion under  the  provisions  of  this  act." 

I^poa  that  section  I  shall  only  observe,  that  it  undoubtedly  is  framed 
i}  words  which  may  leave  it  open  to  considerable  discussion  what  is 
•^intention  and  effect,  and  whether  or  not  the  subject*matter  in  question 
ntDes  within  its  provisions.  It  is  not  necessary  for  my  present  purpose 
tD express  any  opinion  upon  that  point. 

The  139th  section  provides  for  the  sale  of  advowsons,  and  the  pay- 
Qsnt  of  the  purchase*money,  which  is  to  be  invested  at  interest  and 
^«d  to  the  borough  fund. 

in  this  state  of  circumstances,  and  with  this  provision,  what  the  cor- 
potation  of  Liverpool  have  proposed  to  do  is,  beyond  all  question,  fof  a 
7ery  laudable  purpose.  It  is  the  right  to  do  the  act  that  is  challenged; 
^i  those  who  differ  with  the  corporation  as  to  the  propriety  of  the 
^or  the  power  to  do  the  act,  are  certainly  entitled  to  put  the  question 
•|i strain  for  adjudication.  At  the  same  time  it  cannot  be  supposed 
'^  the  corporation  of  Liverpool  had  any  other  motive  than  a  desire  to 
^  which  they  thought  right  and  proper,  and  for  the  benefit  of  the 
tovD,— a  desire  to  provide  a  not  extravagant  provision  for  the  ministers 
xsder  whose  spiritual  care  nearly  200,000  persons  are  placed,  and  the 
^ioal  provision  for  whom  has  become  extremely  inadequate,  in  con* 
i^tience  of  the  increase  of  population,  accompanied,  as  that  has  been, 
^?  DO  corresponding  increase  in  the  revenues  of  the  clergy. 

bdependentiy  of  any  question  as  to  whether  the  new  cooncil  are  or 
'^  not  likely  to  take  the  same  view  as  the  present  corporation  with  re- 
^■ectto  the  propriety  of  providing  for  the  clergy,  another  motive  is  ob« 
^•ousi7  suggested  by  the  provisions  of  the  act  itself;  for,  by  the  ninety- 
*^nd  section,  although  the  council  would  have  a  right  of  applying  the 
'^n^ltis  in  any  way  for  the  benefit  of  the  public  (and  in  what  way  could 
'I  be  applied  so  beneficially  for  the  public  as  in  providing  adequately  for 
^  ^iritual  wants  of  the  people?),  it  is  clear  that  the  right  would  not 
^i>ch  to  the  new  council  until  after  certain  prior  acts  had  been  done 
^ich  are  extensive  in  their  nature;  and  although  the  funds  of  the  cOr- 
Potion  are  very  large,  and  there  is  little  probability  of  their  being  ex- 
'^iisted,  it  is  undoubtedly  a  matter  worthy  of  contest  b)r  those  who  take 
^  interest  in  the  future  establishments  of  tb^  town  of  Liverpool,  that^ 
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a  means  exist  of  giving  to  ilie  clergy  a  prior  title  in  pp 
siatmory  cliarges,  such  means  sljould  be  resorted  to  for 
accomplishing  that  object.  If  what  is  now  suggesled 
carried  into  effect,  it  would  give  to  the  clergy  a  priority 
objects  provided  for  by  the  ninety-second  section;  if  i 
effected,  ihey  wjU  still,  one  should  liope,  obtain  the  same 
theu  that  can  only  he  subject  lo  the  innd  not  being  ex 
other  trusts  for  which  that  section  has  provided.  It  is,  i 
subject  of  contest  between  the  patties.  The  corporaUoi 
say  that  means  exist  by  which  they  can  secure  lo  the  pro 
laiion  of  stipends  for  Iho  clergy  a  priority  over  the  olher 
can  do  so,  they  allege,  by  mortgaging  a  portion  of  itiei 
105,00(1/.,  and  by  investing  ihat  sum,  and  appropriating  ll 
m  the  manner  proposed.  On  the  olher  hand,  the  iudirid 
instance  this  informaiion  is  filed  challenge  the  right  of  ll 
to  adopt  such  a  course.  Their  language  to  ihe  corporaiio 
merely  holding  now  nniil  ihe  new  council  comes  into  ot6c 
not  entitled  lo  do  anything  with  the  property  other  than  i 
cil  would  be  authorized  to  do." 

It  is  clear  that,  if  the  defeiidanis  can  do  ihis  at  all,  ihe 
it  between  ihe  present  time  and  the  2Gth  of  ihis  month. 


of  this  monlh  all  their 


powers  arc  lo  cease,  and  the  niucty- 


which  prescribes  the  duty  of  the  new  council,  comes  direc 
uon. 

It  is  not  a  mailer  of  anyihtng  like  certainly,  whether 
withm  the  nmely^eventh  clause  at  all;  bnt  if  it  does,  then 
lion  arises,  namely,  what  is  ihe  efleci  of  ihe  provision  givii 
m  council  the  right  to  prevent  the  new  council  from  institi 
ceedmgfor  the  purpose  of  setting  aside  the  appropriation  o 
mado  m  the  inierval  between  the  passing  of  the  act  and  tt 
the  act  conies  into  operation?  Into  these,  which  are  boll; 
very  considerable  difficulty,  it  is  not  at  present  necessary,  n( 
to  enter.  The  effect  of  continuing  the  injunction  would  b 
them  from  being  ever  discussed;  for  if  I  formed  a  wroug  i 
the  construction  of  the  clause,  and,  acting  upon  that  opinioi 
the  mjunclion,  it  is  qnite  clear  that  the  defendants  ivoultl 
from  the  means  of  raising  those  questions,  and  of  having 
reviewed,  at  least  iu  the  tribunal  of  the  last  resort,  by  an  b 
House  of  Lords,  because  the  lime  would  have  passed  the 
won  d  have  ceased,  in  whom,  if  they  exist  at  all,  the  power 
the  defendants  are  now  vested.  It  is  obvious,  therefore,  tha 
the  injunction,  instead  of  being,  as  il  ordinarily  is,  the  meat 
ing  rights,  would,  in  this  instance,  operate  to  destroy  them. 

On  the  other  hand,  the  only  object  I  could  have  iu  conlin 
junction  would  be  to  protect  the  properly,  ihat  is  to  say,  ii 
being  exposed  to  any  danger  from  the  act  proposed  lo  be  . 
I  do  not  find,  on  looking  through  the  affidavits,  that  any  d 
t^  to  Ihe  properly  in  question.  105,000/.  is  a  large  sura  of 
the  case  is  not  put  upon  thai;  it  is  not  put  upon  the  circ 
there  being  any  danger  from  the  mode  in  which  the  properl 
to  be  dealt  with;  and  although  the  property  be  raorigagc 
gage  money  is  to  be  invesled,  and  the  persons,  whoever  ll 
who  are  hereafter  lo  administer  that  property,  will  iiave  the 
mortgage,  or  wUl  have  the  mortgage  money  in  their  possess 
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Balancing  the  inconveniences  which  would  arise  from  continuing  the 
jijuDction  and  from  dissolving  it,  I  should  unquestionably  run  much 
greater  risk  of  doing  mischief  by  continuing  the  injunction  than  I  can 
Jo  harm  by  dissolving  it.  I  think,  therefore,  exercising  the  discretion 
Thich  is  vested  in  the  court  in  cases  of  this  kind,  that  my  proper  course 
13(0 dissolve  this  injunction.  lam  induced  to  adopt  this  course  by  a 
desire  not  to  exclude  those  who  have  taken  these  proceedings  from 
potdng  the  property  into  the  state  in  which  it  must  exist  before  the  ques- 
tion between  the  parties  can  be  properly  decided.  I  wish  to  guard  myself 
mmi  being  supposed  to  state  any  opinion  as  to  the  propriety,  meaning 
ibiereby  the  legality,  of  that  which  the  corporation  of  Liverpool  pro- 
pose to  do — for  that  their  motives  and  object  are  laudable  nobody  can 
(iispme;  but  I  do  not  think  it  is  proper  to  prevent  them  from  taking  such 
acoQTse  as  will  enable  them,  or  those  interested  in  what  they  are  about 
lodojrom  trying  that  question  hereafter. 

[His  lordship,  with  a  view  to  the  costs,  here  entered  into  a  review  of 
the  ciicumstances  under  which  the  ex  parte  injunction  was  obtained, 
and  came  to  the  conclusion  that  there  had  been  no  improper  conduct  or 
iiooecessary  delay  on  the  part  of  the  relators.  His  lordship  then  con- 
tiDued;— ] 

I  find  in  the  affidavit  filed  in  support  of  the  information  no  expression 
throwing  any  blame  whatever  on  the  motives  of  the  corporation;  nehher 
^0 1  find,  though  the  relators  challenge  the  right  of  the  defendants  to  do 
tk  act,  that  they  misrepresent  any  facts.  The  most  important  fact,  and 
<^ne  which  undoubtedly  made  it  the  duty  of  the  court  to  grant  the  in- 
'QDction  without  requiring  notice  to  be  given,  was  the  allegation  that  the 
^  was  about  to  be  carried  into  effect,  and  that  within  a  very  few  days 
tile  seal  of  the  corporation  would  be  attached  to  the  securities.  The 
t&davit  filed  by  the  defendants  in  reply  does  not  controvert  that  fact  at 
^:  it  states  that  on  the  7th  of  November  the  securities  had  been  in 
[feparation,  but  had  not  been  completed;  a  statement  quite  consistent 
vith  tbe  representation  made  by  the  relators;  no  doubt  perfectly  con- 
SKtent  with  truth,  but  certainly  not  negativing  the  fact  that  the  parties 
t))o  made  the  application  had  good  reason  for  applying  for  an  ex  parte 
^nler,  in  consequence  of  the  apprehended  intention  of  the  corporation  to 
hive  the  seal  affixed  withitf  a  few  days,  or  within  such  a  time  as  would 
r^iKler  it  hazardous  to  give  them  notice  of  the  intended  application  to  the 
Aurt.  Upon  the  representation  made  at  the  time,  and  in  the  shape  in 
^bich  the  ex  parte  motion  came  before  the  court,  no  question  has  been 
iijsei  at  the  bar,  nor  could  any  question  be  raised,  as  to  the  propriety 
Ji*  (he  order  then  made.  The  motion  presented  a  case  of  the  purposed 
'Pplication  of  funds  to  objects  not  provided  for  by  the  statute,  and  an 
••tention  of  carrying  that  purpose  so  immediately  into  execution  that  it 
would  be  dangerous  to  wait  until  notice  could  be  given. 

h  was  said  at  the  bar  that  the  court  had  no  jurisdiction  to  interfere  in 
questions  of  this  sort;  and  a  case  in  Anstruther,  Pechel  v.  Fowler,  ^ 
AiiSL  549,  which,  I  believe,  has  been  overruled  as  often  as  it  has  been 
^^Hisidered,  was  cited  in  support  of  that  proposition.  It  has  become  the 
tnrariable  practice  when  any  act  involving  breach  of  trust  is  intended 
to  be  done,  though  not  in  its  consequences  irremediable, — where,  for  in- 
^^ance,  trustees  contract  to  sell,  without  proper  care,  or  in  a  way  which 
<ie  parties  interested  consider  inconsistent  with  the  trust,  to  apply  to  the 
^QH  to  prevent  them.    The  case  cited  would  go  to  this  extent,  that  the 
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court  onght  never  to  inierfere.  Parties  tnighl  deal  with  U 
just  as  ibey  pleased,  and  while  the  suit  was  peudiiig  no  n«<ii 
be  acquired.  Without  adverting  10  more  recent  aiiihoiiii 
deru  practice,  the  case  of  Curtis  and  Marquis  of  Buckinghat 
168,  and  another  in  Vesey,  EchiilTr.  Baldwin,  16  Ves.  26' 
such  is  Dot  the  practice  at  least  of  litis  court,  whatever  tua] 
in  the  Court  of  Exchequer. 

It  was,  therefore,  quite  of  course  lo  grant  the  injiinctii 
wholesome  rule,  il  is  true,  has  been  establislied  iu  this  cou 
pariy  comes  for  an  ex  parte  injunction,  and  misrepreseni; 
the  case,  he  shall  not  then  be  permitted  to  support  the  tnjiincti 
ing  another  state  of  circuiuslances  in  which  he  wwtltl  be  t 
because  the  jurisdiction  of  the  court  in  granting  ex  prtrtt  ii 
obviously  a  very  liazardous  one,  and  one  which.  I^  •  ' 
preserve  property,  may  be  often  used  to  the  injury 
right  that  a  strict  hand  should  be  held  over  those  . 
applications.  The  objection  here  taken  is,  not  iIku 
staled,  but  that  the  whole  law  was  not  staled:  that  js  to  \ 
aiieniion  of  the  court  could  not  have  been  called  lo  certain  ] 
the  act,  which  would  have  presented  a  different  view  d  ihi 
mind  of  the  judge.  If  fault  is  to  be  found  with  any  one 
afraid,  with  the  court,  which  is  bound  to  know  every  clan 
act  ihat  ever  passed, — a  degree  of  knowledge  hardly  to  be 
I  never  heard  the  rule  carried  lo  ihis  extent,  lhat  tho  parly 
bound  lo  lay  tho  whole  law  before  the  court.  I  do  not  6i 
misstatement  or  omission  of  any  important  facts  was  made 
sent  application;  nor  am  I  at  ail  aware,  if  the  whole  law  of 
far  as  it  can  be  collected  from  the  act  of  parliament,  had  b( 
under  my  view,  that  upon  the  sialument  in  the  affidavit  ihat 
ants  were  immediately  proceeding  lo  act,  I  should  have  tho 
case  in  which  it  was  expedient  to  permit  the  defendauts  10 
an  opportunity  was  given  lo  have  the  matter  fully  heard  an 

1  have  uotjiing  lo  do  with  any  feelings  which  nioy  be 
Liverpool  on  the  subject;  the  court  can  only  look  to  the  qu 
matter  of  property,  and  as  a  matter  of  properly  this  i.s  the  ini 
injunction  that  could  possibly  be  granted,  as  indeed  is  proved 
that  defendants  have  wailed  fourteen  days  before  they  app 
solve  it.  They  will  still  have  ample  time  to  carry  into  eDi 
which  they  have  adopted,  and  which  they  have  adopted  fron 
motives.  Wlielher  they  have  a  right  lo  carry  it  into  ell'ect  il 
my  intention  to  determine;  my  object  being  to  let  things  rem 
are  unlil  this  important  question  can  be  regularly  brought  on 
argument  and  decision. 

In  many  cases  the  court  feels  that,  by  granting  arilnjunuio 
it  may  be  doing  an  act  of  extreme  injusiice,  Tho  parly  agft 
such  an  injunction  is  granted  may  possibly  be  exposed  to  rei 
jury  by  the  order  being  enforced;  but  when,  as  here,  llieio 
to  prevent  an  alteration  in  the  state  of  property,  to  prevent 
ration  seal  from  being  put  lo  securities  until  au  opponiiniiy 
of  having  the  matter  fully  discussed,  it  is  not  in  poiiU  of  prop' 
junction  which  can  occasion  any  mischief  whatever. 

Under  these  circumstances,  although,  exercising  the  discre 
in  the  court,  I  consider  it  my  duty  10  dissolve  the  iujuuctiot 
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think  that  a  case  is  made  on  which  I  can  dissolve  it  with  costs.    The 
order  therefore  will  simply  be,  that  the  injunction  be  dissolved. 


Devaynes  v.  Morris. 

1  Mylne  f-  Oraigy  213. 

Ia  ti)e  aoswer  to  a  bill  filed  tb  re?ive  a  anit,  and  to  prosecnte  the  decree  made  in  the 
sQJt,  a  defendant  is  not  entitled  to  resist  the  plaintiff's  right  to  revive  and  prosecnte 
the  decree,  by  stating  matter  which  existed  at  the  time  of  the  decree,  or  which  has 
arisen  since;  and^such  matter,  if  stated,  is  impertinent. 

^Hien,  after  a  decree  for  an  account,  the  suit  has  become  abated,  a  defendaiit  who  is 
ifltereated  in  the  acconnt  may  file  a  bill  to  revive  the  suit  and  prosecute  the  decree^ 
ilthoagh  be  conld  not  have  filed  the  original  bill. 

Dee.  1, 2, 1835;  April  23, 1836. 

WILLIAM  DEVAYNES  the  elder  carried  on  business  in  partner- 
Jiip  with  four  other  persons,  up  to  the  lime  of  his  death,  which  took 
,fe  in  the  year  1809.  After  his  death,  his  four  surviving  partners  coij- 
tinaed  the  business,  without  settling  any  accounts  with  his  estate,  or 
/lying  oflf  the  creditors  of  the  old  firm,  and  in  that  state  of  things,  they 
became  bankrupts  in  1810.  Lestock  Wilson,  John  Morris,  and  Joseph 
Dorin  were  chosen  their  assignees. 

Devaynes  the  elder  had  devised  all  his  real  estate  to  three  trustees, 
^muel  Pepys  Cockerel),  Frederick  Booth,  and  William  Noble,  in  trust 
^object  to  certain  annuities)  for  his  son  William  Devaynes  the  younger, 
i3r  life,  with  an  equitable  remainder,  under  which  his  grandson,  William 
Angus  Devaynes,  became  tenant  in  tail.  He^  had  bequeathed  the  resi- 
^Qeof  his  personal  estate  to  the  same  trustees,  upon  such  trusts  as  would 
^  and  nearest  correspond  with  the  trusts  he  had  declared  of  his  real 
^tate.    He  had  appointed  Cockerell,  Booth,  and  Noble  his  executors. 

lathe  year  1811,  Cockerell  and  Booth,  as  executors,  instituted  a  suit 
^inst  the  assignees,  for  an  account  of  the  share  of  Devaynes  the  elder 
'^  the  capital  of  the  partnership,  and  of  advances  made  by  him  to  the 
inn  during  his  lifetime.  This  suit  was  called  Cockerel!  v.  Wilson. 
In  the  same  year  1811,  the  assignees  instituted  a  suit  against  the  execu- 
•OR  and  the  parties  interested  under  the  devises  and  bequests  of  the 
real  and  personal  estate  of  Devaynes  the  elder,  for  contribution  out  of 
lijs  separate  estate  towards  the  payment  of  the  debts  of  the  copartnership. 
This  suit  was  called  Wilson  «.  Noble.  In  June  1813,  a  decree  was 
^ade  in  the  cause  of  Cockerell  v.  Wilson,  directing  the  accounts  prayed 
h  in  that  suit,  and  in  July  1814  a  decree  was  made  in  the  cause  of 
Wilaon  V.  Noble.  The  two  suits  of  Cockerell  v.  Wilson  and  Wilson  v. 
Noble  were  subsequently  consolidated. 

In  the  year  1818  William  Devaynes  the  younger  died,  leaving  his  son, 
^illlam  Angus  Devaynes,  surviving  him.  In  the  year  1821,  Lestock 
J^ilson,  one  of  the  assignees,  died,  and  administration  to  his  efiects,  with 
^^^  will  annexed,  was  taken  out  by  his  son,  Lestock  Peach  Wilson. 

In  the  year  1823  a  bill  of  revivor  and  supplement  was  filed  by  Cock 

32* 


366  CONDENSED  ENGLISH 

[Devaynee  o.  Morris. — 1  Mylne  &  Craigf,  913.^ 

erell  and  Booth  in  tho  consolidated  suits  of  Gockerellt;.  Wilson  and  Wil- 
son V,  Noble,  in  which  bill  it  was  stated  that,  under  orders  made  in  two 
other  causes  of  Devaynes  v.  Noble  and  Baring  v.  Noble,  a  sam  of  27,712/. 
6^.  5d.  had  been  paid  out  of  the  separate  personal  estate  of  Devayoes 
the  elder,  in  discharge  of  the  joint  debts  of  himself  and  his  foar  partners, 
but  that,  inasmuch  as  the  assignees  had  received  assets  of  the  joint 
estate  of  the  five,  more  than  sufficient  to  pay  the  debts  due  from  the  firm 
of  the  five,  at  the  time  of  the  bankruptcy  of  the  four,  which  assets  had 
been  misapplied,  the  said  sum  of  27,712/.  6^.  Sd.  ought  to  be  repaid  by 
the  assignees  to  the  executors  of  Devaynes  the  elder;  and  it  was  prayed 
that  the  proceedings  might  be  revived  against  Lestock  Peach  Wilson, 
and  also,  among  other  things,  that  an  account  might  be  taken  of  the 
joint  property  of  the  five,  possessed  by  the  assignees,  and  that  the  said 
sum  of  27,712/.  6s.  5d.  might  be  repaid  to  the  executors,  by  Morris  and 
Dorin,  the  surviving  assignees,  out  of  such  joint  property,  or  else  by  them 
personally,  and  by  Lestock  Peach  Wilson,  out  of  the  assets  of  Lestock 
Wilson:  and  it  was  also  prayed,  that  if  Lestock  Peach  Wilson  should 
not  admit  assets  of  his  father,  then  the  usual  accounts  of  his  father's  per- 
sonal estate  should  be  taken.  By  the  decree  in  this  last-mentioned 
cause,  which  was  called  Cockerell  v.  Morris,  in  April  1825,  it  was  or- 
dered, that  the  decrees  in  Cockerel!  v.  Wilson,  and  Wilson  v.  Noble, 
should  be  carried  on  between  the  parties  to  that  present  suit:  and  a^ 
counts  were  directed,  1st,  of  the  joint  estate  of  the  five,  possessed  by  the 
assignees;  2dly,  of  the  joint  debts  of  the  five,  paid  out  of  the  separate 
estate  of  Devaynes  the  elder;  ddly,  of  the  joint  debts  of  the  five  paid 
by  the  assignees;  4lhly,  of  the  surplus  of  the  joint  estate  of  the  five: 
5thly,  of  the  joint  estate  of  the  four,  possessed  by  the  assignees;  6thlyt 
of  the  joint  debts  of  the  four,  proved  under  the  commission;  7thly,  of 
the  clear  surplus  of  the  joint  estate  of  the  four;  8thly,of  the  separate 
estates  of  the  four,  possessed  by  the  assignees;  9thly,  of  the  separate 
debts  of  the  four,  proved  tinder  the  commission.  AH  further  directions 
were  reserved.  To  this  suit  of  Cockerell  v.  Morris,  William  Angus 
Devaynes  was  a  defendant, 

Tlie  executor  Noble,  who  was  one  of  the  surviving  partners  of  De- 
vaynes the  elder,  died  before  either  of  his  co-executors.  In  Jnly  1827, 
Cockerell  died.  In  February  1831  Dorin  died;  and  in  May  1831  Booth 
died,  having  devised  and  bequeathed  all  the  residue  of  his  real  and  per- 
sonal estate,  including  estates  held  upon  trust,  to  his  widow,  Anna  Mafia 
Booth,  and  having  appointed  her  and  three  other  persons  executors. 
She  did  not  prove  the  will,  but  it  was  proved  by  the  other-three  executors. 
An  official  assignee  was  afterwards  appointed  of  the  bankrupts'  estate. 

In  December  1834  the  personal  representatives  of  Booth,  who  had 
been  the  surviving  executor  of  Devaynes  the  elder,  not  having  revived 
the  suits,  or  any  of  them,  a  bill  of  revivor  and  supplement  was  filed  by 
William  Angus  Devaynes,  who  was  an  infant,  praying  that  the  suits  of 
Cockerell  v.  Wilson,  Wilson  v.  Noble,  and  Cockerell  v.  Morris,  and  the 
decrees  and  proceedings  in  them  which  had  beconie  abated,  might  be 
revived,  and  that  the  plaintiff  might  have  the  same  benefit  of  sach  suits. 
decrees,  and  proceeditigs,  as  well  against  the  personal  representatives  ol 
Booth,  Dorin,  and  Lestock  Wilson,  as  also  against  the  devisee  of  the 
real  and  personal  estate  of  Booth,  and  the  official  assignee,  as  if  they 
had  originally  been  made  parties  to  the  same  suits,  and  that  the  ac> 
counts  and  inquiries  directed  by  the  said  decrees  or  orders  might  h»^- 
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;ied  on  and  proseouted,  and  that  Lestock  Peach  Wilson,  and  Charlotte 
Dorin,  the  administratrix  of  Dorin  the  assignee,  might  admit*  assets  of 
Lestock  Wilson  and  Joseph  Dorin  respectively,  sufficient  for  the  pur- 
poses of  the*  suit;  or  that,  if  necessary,  accounts  might  be  taken  of  the 
penonal  estate  of  Lesitock  Wilson  and  Joseph  Dorin:  and  also  that,  if 
lecessary,  a  receiver  might  be  appointed  of  the  real  estates  of  Devaynes 
the  elder. 

The  defendant,  Lestock  Peach  Wilson,  by  his  answer  to  this  bill,  in- 
sisted that  the  plaintiff,  William  Angus  Devaynes,  was  not  entitled  to 
hare  the  suits  and  proceedings  revived,  or  to  prosecute  them  against 
him,  and  went  into  very  long  statements  in  support  of  this  position.  To 
ail  these  statements,  the  nature  of  which  is  described  in  the  Lord  Chan- 
cellor's judgment,  the  plaintiff  excepted  for  impertitkence;  the  Master 
reported  them  all  impertinent:  esceptions  were  then  taken  to  the  Mas- 
ter's Report,  and  were  allowed  by  the  Vice-Chancellor.  The  plaintiff 
Dov  appealed  from  His. Honour's  decision. 

The  case  was  argued  before  Lords  Commissioners  Pepys  and  Bosan- 

qoet. 

Mr,  Jacob  and  Mr.  Sharpe,  in  support  of  the  appeal. 

After  decree  a  defendant  may  revive  as  well  as  a  plaintiff.  New  facta 
cannot  be  introduced  into  an  answer  to  a  bill  of  revivor;  Nanney  v.  Totty, 
II  Price,  117.  In  Wagstaff  v.  Bryan,  »1  Russ.  &  Mylne,  2S,  (4  Cond. 
Cha.  Rep.  312,)  which  was  a  case  very  like  the  present,  Sir  J.  Leach 
aid,  <(The  principle  on  which  I  proceed  is,  that  nothing  ought  to  re- 
in&iQ  in  the  answer,  except  that  which  is  called  for  by  the  bill,  or  would 
!>e  material  to  the  defence,  with  reference  to  the  order  or  decree  which 
0^7  be  made  on  the  bill.  This  answer,  therefore,  is  impertinent,  in  so 
fir  as  it  brings  forward  a  case  which  can  have  no  effect  upon  the  order 
of refiTor.'^  A  defendant  who  wishes  to  insist  that  the  plaintiff  in  a  bill 
of  revivor  is  not  entitled  to  revive,  must  do  so  by  plea  or  demurrer; 
Nanney  v.  Totty;  Harris  v.  Pollard,  3  P.  W.  348;  J-iewis  v.  Bridgman, 
2  Sim.  465,  (2  Cond.  Cha.  Rep.  501;)  Codrington  v.  Houlditch,  5  Sin^ 
3S6,  (7  Cond.  Cha.  Rep.  428.) 

Mr.  Kindewley  and  Mr.  Purvis,  in  support  of  the  Vice-Chancellor's 
order. 

it  is  competent  to  the  defendant  Lestock  Peach  Wilson  to  insist,  by 
Ins  answer,  that  the  plaintiff  in  the  bill  of  revivor  is  not  entitled  to  pro- 
secute the  decree  against  him.  The  mere  order  of  revivor  leaves  the 
ciuse  jast  where  it  was  before  the  abatement.  If  the  cause  is  confined 
b>  mere  revivor,  it  requires  no  setting  down;  but  when  a  party  to  the 
flit  asks  to  prosecute  the  decree,  the  cause  must  be  set  down,  althou&h 
it  may  be  merely  pro  forma.  The  present  cause  must  be  set  down  fot 
luring.  The  matters  stated  in  the  answer  will  be  questions  at  the 
hearing;  and  it  is  necessary  that  they  should  be  put  in  issue  by  the  an- 
swer, in  order  to  entitle  the  defendant  to  give  them  in  evidence  at  the 
i^^ng.  The  court  will  not  now,  upon  a  question  of  impertinence,  say 
that  the  defendant  shall  not  be  at  liberty  to  insist,  at  the  hearing,  that 
the  plaintiff  in  die  present  bill  shall  not  prosecute  the  decree  against 
hinu  Anything  which  may  be  material,  even  upon  the  question  of 
costs,  is  not  impertinent.    The  defendant,  Lestock  Peach  Wilson,  wi'^ 
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have  a  right  to  contend,  at  the  bearing,  that,  although  the  plaintiff  may 
be  entitled  to  a  decree  to  carry  on  the  accounts,  he  is  not  entitled  to 
have  a  decree  to  charge  him,  L.  P.  Wilson,  personally.  If  this  can  be 
contended  at  the  bearing,  the  same  proposition  may  be  stated  in  the  an- 
swer, with  the  grounds  upon  which  it  is  to  be  supported.  If  it  is  evea 
possible  that  any  other  order  than  the  mere  order  of  revivor  can  be  made 
in  this  case,  the  defendant  is  entitled  to  state  in  his  answer  all  that  he 
has  stated.  Wagstaflf  v.  Bryan  and  Nanney  v.  Totty  were  bills  of  re- 
vivor merely,  but  this  bill  is  supplemental  also.'  The  present  plaintiff 
cannot  file  a  bill  of  mere  revivor,  because  he  did  not  before  sustain  the 
same  character  in  the  suit  which  he  now  seeks  to  sustain.  He  was 
brought  before  the  court  in  the  euit  of  Cockerell  v.  Morris,  merel7asa 
person  interested  in  the  real  estate. 

The  original  doctrine  of  the  court  was,  that  although  before  decree 
the  plaintiff  could  revive,  yet  after  decree  the  benefit  of  the  decree  could 
be  obtained  only  by  a  scire  facias;  Dunn  v.  Allen,  1  Vern.  426,  and  see 
Ld.  Redesd.  PI.  69,  4th  ed.  The  present  bill  is  not  a  bill  of  revivor^  bat 
an  original  bill  in  the  nature  of  a  bill  of  revivor,  which  is  very  different, 
and  entitles  the  plaintiff  to  a  parallel  decree,  unless  cause  is  sho\m  by 
the  answer,  Huet  v.  Lord  Say  and  Sele,  2  Eq.  Ca.  Ab.  2,  pi.  7,  Ld. 
Redesd.  PI.  71.  In  case  of  an  abatement  in  a  suit  with  respect  to  per- 
sonalty, an  executor  or  administrator  only  can  file  a  proper  bill  of  re- 
vivor, 2  Eq.  Ca.  Ab.  2,  pi.  2,  7,  and  1  Eq.  Ca.  Ab.  2,  pi.  1.  The  present 
plaintiff  cannot  file  a  mere  bill  of  revivor,  for  he  is  not  the  legal  personal 
representative  of  the  deceased  plaintiffs. 

A  person  is  not  entitled,  as  a  matter  of  course,  because  he  is  a  party 
to  the  suit,  to  file  a  bill  of  revivor  against  a  co-defenda^nt,  t>etween  whom 
and  himself  no  issue  has  been  joined.  There  is  no  abatement  as  between 
the  two  co-defendants,  of  whom  one  files  th6  present  bill  against  the 
other.  No  decree  has  ever  been  made  between  them.  The  death  of  the 
surviving  executor  of  Devaynes  has  caused  an  abatement,  but  that  cir- 
cumstance does  not  give  the  plaintiff  in  the  present  bill  any  right  of 
revivor,  or  of  scire  facias  (according  to  the  old  doctrine)  against  a  co- 
defendant.  The  present  plaintiff  could  not  have  himself  obtained  one 
of  the  decrees  which  have  been  made  in  these  now  consolidated  suits; 
but  is  he  nevertheless  to  have  the  benefit  of  these  decrees  by  means  of  a 
mere  common  order  to  revive?  To  the  suit  of  Cockerell  v.  Wilson  the 
present  plaintiff  is  no  party.  He  could  not  have  had  the  decree  made 
there.  The  executors  might  have  released  the  whole  matter  since  that 
decree.  The  defendant,  Lestock  Peach  Wilson,  has  had  no  opportunity 
of  putting  the  facts  in  issue  between  himself  and  the  present  plaintiff. 
The  only  issue  in  which  this  defendant  has  hitherto  been  interested  has 
been  one  between  himself  and  the  executors.  The  circumstance  that  the 
plaintiff  is  an  infant  does  not  deprive  the  defendant,  L.  P.  Wilson,  of  the 
right  to  make  the  defence  which  he  has  made;  Brooke  v.  Lord  Hertford, 
2  P.  W.  519.  In  a  case  of  simple,  revivor,  the  only  question  which  can 
be  raised  upon  the  record  is  as  to  the  identity  of  the  parties,  Ld.  Redesd. 
PI.  69,  4th  ed. 

The  present  plaintiff  has  no  right  to  stand  in  the  place  of  the  executors. 
He  represents  only  the  residue  of  the  personal  estate,  which  may  he 
eventually  nothing,  and  which,  at  all  events,  is  an  equitable  interest  onlr- 
Supposing,  that  since  the  decree  was  made,  the  present  plaintiff  b^ 
parted  with  his  interest,  could  not  the  defendant,  L.  P-  Wilson,  io  W" 
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mrer  to  (he  bill  now  filed,  put  on  record  that  the  plaintiff  was  no  longer 
entitled  (o  the  benefit  of  the  decree?  It  will  be  necessary  for  the  present 
plaintiff  to  go  to  a  hearing  and  to  get  a  decree  upon  this  bill:  he  will 
have  a  decree,  for  the  first  time,  against  the  official  assignee:  he  cannot 
have  the  receiver,  for  whom  he  prays,  without  a  hearing  and  a  decree. 
On  the  hearing  which  will  thus  be  necessary,  the  defendant  may  majse 
the  same  defence  by  his  counsel  which  be  has  now  made  by  his  an* 
swer. 

If  this  were  a  mere  bill  of  revivor  by  a  personal  representative,  the 
defendant  would  be  entitled  to  put  on  the  record  matter  which  has  oc- 
curred since  the  decree  was  made.  The  present,  however,  is  a  bill  in 
the  nature  of  a  bill  of  revivor,  to  which  defence  may  be  made  by  answer 
as  well  as  to  an  original  bill:  Dunn  v.  Allen^  1  Vern.  4%6. 

Mr.  Jacob,  in  re^ly. 

A  defendant  is  not  entitled  to  take  advantage  of  the  accidental  ap« 
pointment  of  an  official  assignee,  in  order  to  make  an  entirely  new 
defence* 

If  the  present  plaintiff  is  not  entitled  to  revive,  the  defendant  should 
have  demurred,  or  should  object  to  the  revivor,  at  the  hearing,  on  the 
iDerits.  When  a  party  who  has  the  same  rights  as  a  party  ^ho  was 
plaintiff  ia  a  suit  which  has  become  abated,  proposes  to  carry  on  the 
suit,  a  new  defence  is  not  on  that  account  to  be  made.  The  present 
plaintiff  is  interested  in  the  accounts  directed  in  the  suits  now  sought  to 
be  revived,  not  only  because  he  is  residuary  legatee,  but  also  because  the 
real  estate,  of  which  he  is  tenant  in  tail,  is  liable  to  make  good  any  de- 
ficiency of  the  personal  estate.  The  present  bill  is  a  pure  bill  of  revivor 
uagaiflfftLestock  Peach  Wilson. 

The  Loai}  CHANcsiLoa. — The  point,  though  one  of  pleading  only,  is 
of  mnch  importance  to  the  practice  of  the  court. 

[His  lordship  then  stated  thehistory  of  the  different  suits  and  proceed- 
iDgs,  down  to  the  decree  in  Cockerell  v,  Morris,  and  then  proceeded.] 

The  decree  so  made  in  Cockerell  v.  Morris  was  made  in  a  cause  in 
which  the  present  plaintiff  was  a  defendant,  and  it  was  a  suit  to  carry 
00  and  to  obtain  additional  relief  under  a  decree  made  in  two  consoli- 
dated suits,  in  one  of  which,  namely,  Wilson  v.  Noble,  the  present 
plaintifTs  father,  in  whose  place  he  stands,  was  a  defendant,  and  the 
defendant  Wilson's  father  was  a  plaintiff  as  assignee.  The  question  in 
that  suit,  and  under  the  decrep  of  1825,  was,  whether  Devaynes'  estate, 
real  and  personal,  was  to  contribute  more  to  the  payment  of  the  credi- 
tors, as  contended  in  Wilson  v.  Noble,  or  whether  it  had  not  already 
paid  too  much,  and,  therefore,  was  entitled  to  be  reimbursed  out  of  the 
property  of  the  bankrupts,  or  by  the  assignees,  who  are  alleged  to  have 
loisapplied  Devaynes'  estate,  or  by  their  representatives. 

Devaynes,  the  present  plaintiff,  as  devisee  of  the  real  estate,  is,  beyond 
all  question,  interested  in,  and  a  proper  party  to,  these  accounts  and 
iflqoiries. 

This  bill,  filed  in  the  name  of  the  infant  Devaynes  so  interested  in 
the  accounts  directed  by  the  decrees,  alleges  that  the  representatives  of 
Booth,  who  survived  Cockerell,  and  so  was  the  surviving  executor  of 
Oeraynes,  have  not  taken  any  proceedings  in  these  causes,  although 
Booth  died  in  1831;  and  it  therefore  prays  that  the  former  proceedings 
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may  be  revived  and  carried  on  against  the  3urviviqg  parties  to  the  for- 
mer suits,  and  the  new  parties  wiio  have  become  necessary  ia  conse* 
quence  of  deaths.  So  far,  it  is  a  pure  bill  of  revivor  and  supplement, 
by  a  defendant  interested  in  the  accpunts  directed  by  the  decree,  to  carry 
on  the  decree  in  a  suit  become  defective  by  death;  but  it  also  prays  that 
Lestock  Peach  Wilson  may  admit  assets  of  his  father  to  answer  the 
demand  made.  This  I  think  was  irregular,  because  the  same  thing  had 
been  prayed  by  the  bill  of  Cockerel!  v.  Morris  in  1623;  and  by  the  decree 
in  1625,  after  directing  inquiries  for  the  purpose  of  ascertainiDg  what,  if 
anything,  was  due  from  the  estate  of  Lestock  Wilson,  further  directions 
were  reserved.  This,  however,  is  not  the  objection  taken  by  the  defend- 
ant; but  he  has  put  in  a  very  long  answer^  consisting  of  not  less  than 
121  office  copy  .pages,  the  greater  part  of  which,  being  the  part  to  which 
the  first  fourteen  exceptions  apply,  is  a  narrative  of  the  transactions  in 
the  suits,  anterior  to  the  filing  of  the  bill  in  1623,  by  which  the  claim 
was  made  agai|is(;  the  estate  of  Lestock  Wilson,  the  assignee,  in  the  per- 
son of  the  present  defendant  as  his  administrator.  If,  therefore,  any  of 
these  transactions  afforded  grounds  of  resistance  to  such  claim,  they 
ought  to  have  been  insisted  upon  as  the  defendant's  answer  te  that  biil. 
Whether  they  were  so  or  not,  does  not  appear,  nor  is  it  material;  for,  as 
the  decree  of  1625,  made  in  that  cause,  stands,  the  sole  question  is, 
whether'the  present  plaintiff  is  or  is  not  entitled  to  restore  the  causes 
into  a  proper  state  to  prosecute  that  decree.  If  the  proceedings  which 
took  place  before  the  dedree  of  1625  afforded  no  defence  to  ^e  bill  of 
1823,  it  is  evident  that  the  proceedings  subsequent  to  that  time,  which 
are  stated  in  the  answer,  afford  no  reason  for  not  prosecuting  that  de- 
cree. These  subsequent  proceedings  consist  of  an  order,  gifiog  the 
Master  liberty  to  make  a  separate  report — of  an  appeal  in  Devaynes  v. 
Noble  and  Baring  v.  Noble,  which  was  dismissed — of  an  order  in  bank- 
ruptcy staying  a  dividend  pending  the  appeal,  and  an  order,  after  the 
appeal  was  dismissed,  for  making  the  dividend — of  several  bills  of  re- 
vivor and  supplement  in  Devaynes  v.  Noble,  and  Baring  v.  Noble,  to 
none  of  which  bills  the  present  defendant  was  a  party— ^nd  of  a 
supplemental  bill  filed  by  the  plaintiff  and  others  in  1832,  which  was 
afterwards  dismissed,  and  the  present  bill  filed  in  lieu  of  it,  but  to  which 
bill  the  present  defendant  does  not  appear  to  have  been  a  party.  The 
defendant,  indeed,  insists  that  the  order  of  dismissal  was  irregular,  bat, 
until  it  is  discharged,  that  objection  cannot  be  urged  with  effect;  and  it 
he  was  not  a  party  to  the  cause,  he  cannot  object  to  the  proceedings  in  it 
I  have  gone  through  the  statements  in  the  answer  for  the  purpose  of 
showing  that  the  defendant  could  not  possibly  be  benefited  by  permit- 
ting all  these  statements  to  stand  in  his  answer;  but  the  real  question  to 
be  decided  is,  whether  in  the  answer  to  a  bill,  the  object  of  which  is  to 
enable  a  defendant  to  carry  on  the  inquiries  directed  by  a  decree,  it  be 
regular  to  go  into  the  merits  of  the  original  cause,  and  to  endeavour  to 
show  that  the  party,  filing  such  bill,  ought  not  to  be  permitted  to  derive 
any  benefit  from  such  accounts, — and  that  from  matter  which  existed  at 
the  time  the  decree  was  made.  It  is  said  on  behalf  of  the  defendant, 
Lestock  Peach  Wilson,  that  the  present  plaintiff  has  no  interest  in  some 
of  the  accounts  directed  by  the  decree.  That  may  be  so;  but  it  is  clear 
that  he  is  much  interested  in  some,  at  least,  of  the  accounts;  fof  *^lj^ 
the  owner  of  the  real  estates,  which  are  liable  to  pay  the  debts  of  De- 
vaynes the  elder,  independently  of  his  title  to  the  residue  of  the  per 
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vmlij;  and  the  great  question  is,  the  extent  to  which  that  estate  is  to 
be  liable,  and  to  what  extent  it  ought  to  be  reimbursed. 

Beyond  all  question,  therefore,  he  is  properly  a  party  to  the  accounts; 
and  it  is  equally  clear  that,  by  the-practice  of  the  court,  a  defendant,  who 
is  a  party  to  accounts  directed  by  the  decree,  is  at  liberty,  upon  the  suit 
becoming  defective,  to  file  a  bill  for  the  purpose  of  restoring  the  suit  to 
that  state  which  is  necessary  in  order  to  the  due  prosecution  of  the  de- 
cree. Had  the  suits  become  defective  by  any  other  event  than  the  death 
of  all  the  plaintiffs  in  one  of  them,  the  defendant,  L.  P.  Wilson,  would 
Dot  have  been  a  necessary  party  to  the  bill  for  that  purpose,  but  the 
plaifltiff  might  have  brought  the  proper  parties  before  the  court  without 
making  him  a  party. 

It  is  said  that  this  plaintiff  could  not  himself  have  filed  the  original 
bill.  That  is  not  so  olear.  As  devisee  of  the  real  estate,  he  was  and  is 
entitled  to  have  the  personalty  properly  administered,  in  order  to  clear 
his  estate;  but  the  right  of  a  defendant,  after  a  decree  in  which  he  is 
interested,  to  revive  a  suit,  is  not  limited  to  cases  in  which  he  might  him- 
self have  filed  the  original  bill. 

The  sole  question  is,  whether  the  present  plaintiff  is  entitled  to  put  the 
cause  in  a  proper  state  to  carry  on  the  decree.  I  am  of  opinion  that, 
according  to  the  practice  of  the  court,  he  is  clearly  so  entitled,  without 
any  reference  to  the  merits  of  the  decree,  or  of  the  facts.  It  follows^ 
therefore,  that  all  the  statements  in  the  answer  as  to  such  facts,  proceed- 
ings, and  merits  are  irrelevant.  If  the  proper  time  for  making  the  de- 
fence has  been  permitted  to  pass,  the  omission  cannot  be  supplied  in  this 
naimer,  and  if  new  matter  has  arisen,  varying  the  situation  of  the  par- 
tes, other  means  exist  of  bringing  it  forward;  but  the  right  of  a  party  to 
prosecote  the  decree,  and  therefore  to  do  what  is  necessary  for  that  pur- 
pose, cannot  depend  upon  the  merits  of  the  decree.  I  am,  therefore,  of 
opiDioD,  that  the  Master's  report  was  right,  and  that  the  exceptions  taken 
to  it  ought  to  have  been  overruled. 


Edwards  t;.  Jones* 

1  Mylne  ^  Craig,  336. 

The  obligee  of  a  bond,  five  days  before  her  death,  signed  a  memorandam,  not  under 
8eal,  which  was  indorsed  upon  the  bond,  and  which  parported  to  be  an  assignment 
of  the  bond,  without  consideration,  to  a  person  to  whom  the  bond  was  at  the  same 
time  deiirered.  The  circnmstancee  of  the  transaction  did  not  constitute,  in  the 
opinion  of  the  court,  a  donatio  mortia  causa*  Held,  that  the  gift  was  incomplete;  and 
tliat,  as  it  was  without  consideration,  the  court  could  not  give  effect  to  it 

Jaa.  6, 19,  33, 1836. 

IN  the  year  1819,  John  Nathaniel  Williams,  being  indebted  to  Mary 
Costance  in  the  sun^  of  300/.,  gave  her  a  bond  for  securing  that  sum 
viih  interest.  In  the  year  1828  the  said  sum  of  300/.  being  still  due, 
together  with  an  arrear  of  interest,  amounting  to  the  sum  of  123L  ISs.y 
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a  second  bond  was  given  by  i.  N.  Williams  to  Mary  Custance,  for  se- 
curing the  latter  sum  with  interest  thereon. 

The  whole  of  the  two  sums  of  300/.  and  123/.  I5a,  remained  doe, 
upon  the  security  of  the  two  bonds,  al  the  time  of  the  death  of  Mary 
Custance. 

On  the  25th  of  May  1830,  only  five  days  be&re  her  death,  Mary 
Custance  signed  the  following  indorsement  upon  the  bond  of  1819:  ^l, 
Mary  Custance,  of  the  town  of  Aberystwith,  in  the  county  of  CardigaQ, 
widow,  do  hereby  assign  and  transfer  the  within  bond  or  obligation,  aod 
all  my  right,  title,  and  interest  thereto,  unto  and  to  the  use  of  my  niece, 
Esther  Edwards,  of  Llanilar,  in  the  said  county  of  Cardigan,  widow, 
with  full  power  and  authority  for  the  said  Esther  Edwards  to  soe  (or 
and  recover  the  amount  thereof,*  and  all  interest  now  due  or  hereafter  to 
become  due  thereon:  as  witness  my  hand,  this  25th  of  May  1830." 

The  bond  of  1828  was  usually  kept  with  the  bond  of  1S19.  At  the 
lime  at  which  the  indorsement  was  signed,  the  two  bonds  were  fastened 
logelher  by  a  pin.  Immediately  after  the  indorsement  had  been  signed, 
Mary  Custance  delivered  or  caused  to  be  delivered  both  the  boods  to 
Esther  Edwards,  the  plaintiff  in  this  suit.  The  bonds  remained  in  the 
bands  of  the  plaintiff  until  the  filing  of  the  bill.  Mary  Custance  died  on 
the  30th  of  May  1830,  having  in  the  year  1829  made  her  will,  in  which 
she  did  not  mention  the  bonds,  or  dispose  of  the  residue  of  her  property, 
but  by  which  she  appointed  the  defendant,  Rice  Jones,  her  executor, 
who  duly  proved  the  will.  After  Mary  distance's  death,  the  defendant, 
who  had  been  aware  in  her  lifetime  of  the  existence  of  the  bonds,  sap- 
posing  that  they  had  been  lost,  prevailed  upon  J.  N.  Williams,  the 
obligor,  to  execute  a  new  bond  for.  the  amount  due  upon  the  two  old 
bonds,  and  at  the  same  time  gave  to  the  obligor  a  bond  of  i  * 
against  any  claim  which  might  be  made  under  the  old  bonds. 

In  the  month  of  January  1832,  J.  N.  Williams,  the  obligor,  died, 
afterwards  his  widow  and  executrix  paid  to  the  defendant  the  afflount 
for  which  the  new  bond  had  been  given. 

The  bill  stated  that  the  plaintiff  was  a  nidce  of  Mary  Custance,  and 
that  Mary  Custance  had  a  great  affection  for  the  plaintiff,  and  entertain- 
ed, and  at  different  times  expressed,  an  intention  to  give  or  leave  to  the 
plaintiff  the  bonds,  and  the  money  due  upon  them.  It  alleged  that  Mary 
Custance  delivered,  or  caused  to  be  delivered,  to  the  plaintiff,  both  the 
bonds,  intending  that  the  plaintiff  should  be  entitled  thereto,  and  to  the 
moneys  respectively  secured  thereby,  in  case  of  and  after  the  decease  of 
her  the  said  Mary  Custance,  and  expressing  herself  to  that  or  the  like 
effect;  and  the  bill  also  alleged  that  the  bonds,  and  the  money  due  upon 
the  same,  were  well  given  to  the  plaintiff,  by  Mary  Custance,  ^^^^j 
or  as  a  donatio  mortis  causdy  and  that  the  plaintiff  became  entitled 
thereto.  The  bill  then  went  on  to  allege  that,  under  the  circomstantts, 
the  plaintiff  was  entitled  to  the  sum  due  on  the  bonds,  and  that  the  de- 
fendant, so  far  as  he  had  a  legal  right  of  action  upon  them,  wasatnistee 
for  the  plaintiff,  and  that  he  was  a  trustee  for  the  plaintiff  for  the  mooef 
received  by  him  from  the  executrix  of  the  obligor.  .  .. 

The  prayer  of  the  bill  was,  that  it  might  be  declared  that  the  plawttfl 
was  and  is  entitled  to  the  principal  and  interest  which  was  due  upon  the 
two  bonds,  and  that  the  defendant  might  be  declared  to  be  a  trurtee 
thereof  for  the  plaintiff,  and  that  an  account  might  be  taken  of  what  bw 
been  received  by  the  defendant  in  respect  of  the  several  sums  secatea 
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bythebondS}  and  the  interest  thereof  respectively;  and  that  the  defendant 
might  be  decreed  to  pay  to  the  plaintiff  what  should  appear  to  have  heed 
80  received  by  him,  with  interest  thereon  from  the  time  when  the  same 
vas received;  and  in  case  it  should  appear  that  the  defendant  had  not 
received  from  the  estate  of  John  N.  Williams,  the  obligor,  the  whole  of 
the  principal  and  interest,  then  that  the  plaintiff  might  be  at  liberty  to 
take  such  proceedings  as  she  might  be  advised  for  the  recovery  thereof, 
iothe  name  of  the  defendant;  and  in  case  it  should  appear  that  the  de- 
fendant bad  released  or  discharged  the  estate  of  J.  N.  Williams,  the 
obligor,  from  the  debt,  without  receiving  the  whole  thereof,  then  that 
the  defendant  might  be  decreed  to  make  good  the  same. 

It  appeared,  by  the  evidence,  tiiat  the  endorsement  was  written  upoa 
the  bond  before  the  day  on  which  it  was  signed  by  Mary  Custance;  and 
that  at  the  time  at  which  she  signed  it,  although  upwards  of  eighty 
years  of  age,  and  labouring  under  a  very  painful  disease, — cancer  in  the 
breast,— she  was  not  worse  in  health  than  she  had  been  for  some  time 
prefiously,  and  that  'she  was  not  in  bed,  and  that  it  was  not  thea 
expected  by  those  about  her  that  her  death  would  occur  so  soon  after- 
vardsas  it  did.  It  a|)peared  also  that  the  transaction  took  place  about 
ie?ea  o'clock  in  the  morning,  all  parties  desiring  that  it  should  be  con- 
cealed from  a  sister  of  Mary  Custance;  and  it  was  proved  that  Mary 
Custance  accompanied  the  act  of  signing  the  endorsement,  by  saying, 
that  she  was  thereby  giving  the  Castle  Hill  money  (by  which  term  she 
vas  accustomed  to  designate  the  money  due  upon  the  bonds)  to  the 
plaintiff. 

This  cause  was  heard  before  the  Vice-Chancellor,  who  dismissed  the 
il  with  costs.  .  The  plaintiff  now  appealed  from  His  Honour's  decisiotL 

Mr.  Jacob  and  Mr.  Blake,  for  the  plaintiff. 

It  will  be  argued  for  the  defendant  that  the  act  which  was  intended 
to  transfer  the  property  in  these  bonds  to  the  plaintiff  was  incomplete, 
^d  that,  as  it  is  not  supported  by  valuable  consideration,  the  court  will 
|>ot  complete  it.  It  was  complete,.however.  The  absence  of  a  seal  is 
immaterial:  no  seal  is  required  to  an  .instrument  intended  to  pass  per- 
sonal property.  Besides,  there  is  a  meritorious  consideration  of  blood; 
ooe  which  would  have  been  sufficient  to  support  a  covenant  to  stand 
seised.  Uses  before  the  statute  stood  in  the  same  position  as  trusts  now; 
if  this  transaction  would  have  been  sufficient  before  the  statute  to  raise  a 
QfiCfSo  it  will  now  raise  a  trust;  it  is  true  that  a  convenant  to  stand 
seised  applies  to  real  property;  but  that  makes  no  difference. 

Even  if  the  gift  were  voluntary,  the  act  was  so  complete,  and  the 
iQtent  of  the  donor  so  definitively  expressed,  that  the  court  will  carry  it 
ioto  effect  In  Ex  parte  Pye,  18  Ves.  140,  Lord  Eldon  said,  "  If  the 
^  is  completed,  though  voluntary,  the  court  will  act  upon  it.  The 
s^e  principle  was  recognised  in  Ellison  v.  Ellison^  6  Yes.  656.  If 
ll^  assignment  is  not  enforced,  then  no  assignment  of  a  chose  in  action 
can  be  carried  into  effect.  An  assignment  of  a  chose  in  action,  though 
Dot  good  at  law,  is  good  in  equity;  it  creates  a  trust.  When  a  person, 
baviog  a  legal  right  to  property,  expresses  an  intention  to  aleniate  that 
property  in  favour  of  another  person,  he  becomes  a  trustee  for  that  per- 
s<>&*  Any  expression  clear  enough  to  satisfy  the  court  as  to  the  intention, 
vilt  be  sufficient;  a  mere  parol  declaration  was  sufficient,  at  common 
l^w,  to  create  a  trust  as  to  real  property;  the  statute  requires  a  writing 
Vol.  XIII.— 33 
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9S  to  real  property,  but  not  as  to  personal  property.  In  Ex  parte  Pye, 
Lord  Eldon  held  that  an  authority  to  transfer  an  annuity  into  the  name 
of  a  third  person  amounted  to  a  declaration  of  trust  in  favour  of  that 
third  person.  The  plainliflPs  case  is* stronger  than  J3ar/?or/e  Pye,  be- 
cause in  the  present  instance  no  further  act  was  intended  to  be  done, 
and  the  transaction  could  only  operate  as  a  declaration  of  trust  Sloaoe 
V.  Cadogan,  2  Sugden's  Ven.  &  Pur.  Appx.  No.  26,  9th  ed.^  decided  by 
Sir  W.  Grant  in  December  I8O89  shows  the  extent  to  which  chosesin 
action  are  assignable.  It  was  there  decided  that  a  person  who  bad  a 
reversionary  interest  in  stock  standing  in  the  namesof  trustees, mi§ht 
make  a  voluntary  settlement  of  it  by  deed.  If,  in  this  case,  the  chose  in 
action  had  been  equitable,  the  case  of  Sloane  v.  Cadogan  would  hare 
been  precisely  the  same.  In  Fortescue  v.  Barnett,  3  Mylne  &  Keen,  36, 
(8  Cond.  Gha.  Rep.  265),  which  was  a  case  of  a  Toluntary  assigDoieot 
of  a  policy  of  assurance^  the  Master  of  the  Rolls  thought  that  the  mere 
omission  to  hand  over  a  bond  or  policy  would  not  render  the  gift 
ineffectuaL  Fortescue  v.  Barnett  decided  with  respect  to  a  legal  chose 
in  action,  what  Sloane  v.  Cadogan  decided  as  to  an  equitable  chose  in 
action.  In  the  present  case,  there  was  not  only  an  assignment  but  an 
actual  transfer  of  that  which  constituted  the  title  to  the  property.  A 
bond  id  a  thing  which  may  be  made  a  subject  of  voluntary  akigomeot 
inter  vivos^  so  as  to  bind  the  donor* 

If  this  gift,  however,  cannot  be  established  as  a  donatio  inter  vim, 
it  will  take  effect  as  a  dontio  mortis  catisd.  To  constitute  a  dmatio 
mortis  causdy  it  is  not  necessary  that  the  gift  should  be  expressly  made 
on  condition  of  being  returned  if  the  donor  recovers;  Gardner  v  Parker, 
3  Mad.  184;  Lawson  v.  Lawson,  1  P.  Wms.  441»  An  act  which  may 
amount  to  an  absolute  gift  may  also  take  effect  as  a  donatio  mortii 
causd.  Murray  v.  The  Earl  of  Stair,  2  Barn.  &  Cress.  82,  proves  that 
a  deed  delivered  as  an  escrow  need  not  be  stated  to  be  delivered  as  sach 
at  the  time.  So  if  it  was  the  intention  of  the  parties,  that  the  gift  in  tlie 
present  case  should  operate  as  a  donatio  mortis  causd/it  will  have  that 
effecti  although  it  may  not  have  been  so  declared  at  the  time. 

Mr.  Kindersley  and  Mr.  Richards,  for  the  defendant. 

The  case  made  by  the  bill  is  simply  that  of  a  memorandum  importiog, 
and  stated  by  the  giver  to  import,  that  in  case  of  and  after  the  death  of 
the  donor,  the  subject  should  belong  to  the  donee.  The  transaction  can 
amount  only  to  a  particular  form  of  donatio  mortis  catisd.  The  plaio* 
tiff's  sole  case  is,  that  the  intention,  as  expressed  by  the  deceased,  was, 
*'  if  I  die,  and  when  I  die,  you  shall  have  these  bonds.*' 

The  Vice-Chancellor  was  of  opinion  that  the  plaintiff,  by  her  evidence, 
had  disiproved  the  case  she  had  made  by  her  record,  and  that  it  was 
essential  to  the  validity  of  a  donatio  mortis  causd^  that  the  gift  should 
be  made  in  expectation  of  death.  The  cases  relied  on  by  the  plaintiff  relate 
exclusively  to  transactions  of  gift  inter  vivos.  Ex  parte  Pjre  is  no  autho- 
rity for  holding  that  a  mere  memorandum  in  which  a  party  says  he  will 
recover  the  amount  due  and  pay  it  to  another  party,  is  sufficient  to  make 
him  liable  in  a  court  of  equity  as  a  trustee  for  that  other  party.  It  is  very 
true,  that  in  Sloane  v.  Cadogan,  the  Master  of  the  Rolls  said,  that  a  volun- 
tary settlement  is  binding  upon  the  settlor  and  his  representatives;  hut 
there  has  been  no  settlement  here.  Fortescue  v.  Barnett,  sa  far  as  iij^ 
any  bearing  upon  this  case,  rests  entirely  on  a  dictum  of  the  judge.  Tbat 
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case  was  not  one  in  which  the  act  done  was  supported  by  a  meritorious 
consideration,  namely,  a  provision  for  the  children  of  a  marriage  then 
recently  solemnized. 

The  whole  bill,  with  the  exception  of  a  single  passage  in  which  it  is 
alleged  that  the  bonds  and  the  money  due  on  them  <^  were  well  given 
as  a  gift,  or  as.  a  donaiio  mortis  causdy*^  relates  to  a  case  o{  donatio 
mortis  cattsd  only.  It  is  a  mere  question  of  fact,  whether  the  transac-* 
tioQ  was  an  absolute  gift,  or  a  gift  on  a  condition  mortis  causd.  The 
plaintiff  does  not  pretend  that  the  two  bonds  passed  by  the  endorsement 
made  on  one  of  ihem;  but  she  says  that  one  passed  by  the  assignment 
inter  vivos  J  and  the  other  by  a  donaiio  mortis  causd.  If  the  endorse- 
ment amounts  only  to  a  voluntary  agreement,  the  court  will  not  inter^ 
fere.  The  relation  of  trustee  and  cestui  que  trust  has  not  been 
established.  The  supposed  assignment  amounts  to  no  more  than  a 
mere  agreement.  If  the  plaintiff's  argument  is  good,  it  is  strange  that, 
io  previous  cases  of  donatio  mortis  causd,  it  should  not  have  been  con- 
tended that  the  gift  was  good  as  a  gift  inter  vivos  if  it  failed  as  a 
donatio  mortis  causd. 

Mr.  Jacob,  in  reply. 

Most  gifts  inter  vivos  made  by  persons  of  advanced  years  are  intend- 
ed to  take  effect  after  death,  and  are  made  for  the  purpose  of  saving 
l^acy  duty.  If  a  seal  were  necessary  to  pass  personal  property,  we 
should  not  hear  of  questions  between  landlords  and  tenants,  whether 
^iQsealed  instruments  are  leases  or  agreements  for  leases.  If  the  bonds 
had  been  given  to  a  tnistee  for  the  plaintiff,  instead  of  to  the  plaintiff 
beiself,  the  present  case  would  have  been  exactly  the  same  as  Sloane  t^. 
Cadogan.  Fortescue  v.  Baraett,  however,  was  the  case  of  a  mere  legal 
chose  in  action. 

hn.  23.--The  Lord  Chancellor  [after  stating  the  substance  of  the 

bill]:-. 

The  case  being  thus  stated  in  the  bill,  it  was  argued  at  the  bar  that 
fe  bonds  were  delivered  either  by  way  of  donatio  mortis  causd,  or  as 
igift  inter  vivos;  one  question  being,  whether  on  the  face  of  the  record 
there  was  such  an  allegation,  as  entitled  the  plaintiff  to  raise  the  latter 
point.  Now,  in  order  to  be  good  as  a  donatio  mortis  causd,  the  gift 
oiust  have  been  made  in  contemplation  of  death,  and  intended  to  take 
efect  only  after  the  donor's  decease.  And  so  the  bill  treats  it;  for  it 
sieges  that  such  was  the  intention  of  the  testatrix.  If  it  appeared,  how- 
^^er,  from  the  circumstances  of  the  transaction,  as  stated,  that  the  donor 
^lly  intended  to  make  an  immediate  and  irrevocable  gift  of  the  bonds, 
that  would  destroy  the  title  of  the  party  who  claims  them  as  a  donatio 
'^tis  causd;  a  proposition  which  is  distinctly  laid  down  in  Tate  v. 
Hilbert,  2  Ves.  jun.  Ill,  where  a  claim  to  property  on  the  ground  of  its 
baring  been  a  donatio  mortis  causd  was  held  to  have  failed,  because, 
t^  the  facts  disclosed,  it  appeared  to  be  a  transaction  of  present  gift. 

Several  eases  were  cited  for  the  piurpose  of  controverting  that  proposi- 
tion, and  showing  that  words  of  gift  might  operate  by  way  of  donatio 
^"iortis  causd.  Of  these  the  principal  were  Gardner  v.  Parker,  3  Mad. 
^Hand  Lawson  v.  Lawson,  1  P.  Wms.  441;  which  cases,  however,  so 
^^r  front  disproving  the  proposition,  actually  assumed  it  throughout. 
Those  cases  turned  only  upon  the  question,  whether,  notwithstanding 
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the  words  used,  the  accompanying  circumstances  were  not  such  as  to 
lead  to  a  legal  presumption  that  that  mode  of  title  was  contemplated  by 
the  donor  which  is  constituted  by  a  donatio  mortis  causd.  In  the  latter 
case,  the  testator  gave  a  purse  of  100  guineas  to  his  wife,  and  desired  her 
to  apply  it  to  no  other  use  but  her  own.  That  case  was  never  intended  to 
infringe  upon  the  former  authorities.  The  reasoning  of  the  court  was, 
that  the  donor,  from  the  language  he  used,  must,  of  necessity,  have  con- 
templated his  own  death  when  he  made  the  gift;  for  the  money  was  to 
be  applied  to  the  wife's  own  use,  and  not  to  any  use  in  which  the  hus- 
band was  to  participate;  and  upon  that  ground  the  court  came  to  the 
conclusion,  that  although  the  words  purported  to  be  words  of  present 
gift,  the  accompanying  words  were  such  as  showed  that  it  was  a  gift  in 
contemplation  of  death. 

The  rule,  therefore,  remains  unaffected  by  any  decisions  on  the  other 
side;  and  we  have  now  to  look  at  this  gift,  to  see  whether  the  circum- 
stances which  attended  it  can  be  considered  as  importing  a  donatio 
mortis  cattsd.  Now,  the  transaction  certainly  cannot  prevail  as  a 
donatio  mortis  causd.  In  the  cases  referred  to,  there  was  no  writien 
instrument  or  memorandum, — nothing  but  a  mere  general  expression  of 
gift, — and  the  court  founded  its  conclusion  upon  the  circumstances  with 
which  the  gift  was  attended.  In  the  present  case,  however,  the  transac- 
tion is  in  writing,  and  therefore,  in  looking  for  the  intention,  we  are  con- 
fined to  the  language  in  which  that  intention  is  iBxpressed.  It  may  be 
observed,  that  the  very  fact  of  the  transaction  being  in  writing  is  a  strong 
circumstance  against  the  presumption  of  the  gift  being  intended  to  operate 
as  a  donatio  mortis  causd.  Here  is  an  instrument  purporting  to  be  a 
regular  assignment,  exactly  in  the  same  form  as  where  the  pnrpose  is 
absolutely  and  at  once  to  pass  the  whole  interest  in  the  snbject-oiatter. 
A  party  making  a  donatio  mortis  causd,  does  not  part  with  the  whole 
interest,  save  only  in  a  certain  event;  and  it  is  of  the  essence  of  such  a 
gift,  thett  it  shall  not  otherwise  take  eflfect.  A  donatio  mortis  ca^isd 
leaves  the  whole  title  in  the  donor,  unless  the  event  occurs  which  is  to 
divest  him.  Here,  however,  there  is  an  actual  assignment,  by  which 
the  donor,  Mrs.  Custance,  transfers  all  her  right,  title,  and  interest  in  the 
subject  to  her  niece:  and  that  is  really  the  whole  evidence  of  the  transac- 
tion; for  the  testimony  of  several  persons  who  were  present  proves  that 
it  was  intended  as  a  gift;  and  though  others  speak  as  to  an  intention 
being  expressed  inconsistent  with  the  written  document,  very  little  at- 
tention can  be  paid  to  statements  of  what  passed,  when  contradicted  by 
the  act  of  the  party  as  evidenced  by  a  written  instrument.  Independ- 
ently of  all  the  other  circumstances,  therefore,  and  independently  of  the 
groutids  taken  by  the  Vice-Chancel! or  in  his  judgment,  I  consider  the 
language  of  the  assignn:)ent  sufficient  to  prevent  this  transaction  from 
being  considered  as  a  good  donatio  mortis  eausd.  There  is  not  very 
precise  evidence  as  to  the  time  when  these  bonds  got  into  the  possession 
of  the  plaintiff.  There  is  also  a  defect  of  evidence  to  show  thai  at  the 
time  at  which  the  transaction  took  place,  Mrs.  Custance  was  in  such  a 
state  of  illness,  or  expectation  of  death,  as  would  warrant  a  supposition 
that  the  gift  was  made  in  contemplation  of  that  event.  These  considera- 
tions, however,  do  not  appear  to  be  very  material,  because  I  consider 
the  language  of  the  assignment  itself  to  exclude  the  possibility  of  treat- 
ing this  as  a  donatio  mortis  causd. 

The  first  question  upon  the  other  point  is,  whether  the  plaintiff  has  m 
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this  suit  claimed  the  property  as  an  absolate  gift.  The  bill  has,  in  fact, 
oegatived  the  case  of  gift;  for  it  states,  that  the  donor  intended  that  the 
delivery  should  operate  as  a  donatio  mortis  causd.  Having  roade  that 
allegation  of  fact,  it  is  immaterial  that  there  should  be,  in  another  part 
of  the  bill,  an  allegation  stating  a  conclusion  of  law.  If  the  question 
turned  upon  that  point,  if  there  were  a  case  which  would  appear  to  con- 
stitate  a  gift,  the  court  would  give  effect  to  it.  Such,  however,  is  not  the 
case,  because,  whatever  might  have  been  alleged  on  the  record,  there 
was  no  ground  for  supposing  that  a  case  could  be  established  which 
would  support  the  transaction  as  a  gift. 

The  transaction  being  inoperative  for  the  purpose  of  transferring  the 
bond,  which  was' a  mere  chose  in  action,  the  question  comes  to  be, 
whether  the  mere  handing  over  of  the  bond — supposing  the  record  so  to 
have  stated  the  facts  as  to  have  ^entitled  the  plaintiff  to  make  such  a 
claim,— whether  such  a  transaction  would  constitute  a  good  gift  inter 
tiws;  that  is  to  say,  whether  the  plaintiff  would  not  be  entitled  to  the 
assistance  of  a  court  of  equity,  for  the  purpose  of  carrying  into  effect  the 
iDteution  of  the  parties.  Now,  it  is  clear  that  this  is  a  purely  voluntary 
gift,  and  a  gift  which  cannot  be  made  effectual  without  the  interposition 
of  this  court.  The  circumstance  of  the  bond  having  been  afterwards 
paid,  and  the  money  having  got  into  the  hands  of  the  defendant,  cannot 
make  any  difference  in  the  determination  of  the  question,  which  must 
depend  upon  the  same  principles  as  if  it  had  arisen  before. 

The  nile  that  this  court  will  not  aid  a  volunteer  to  carry  into  effect  an 
imperfect  gift  has  been  established  by  many  decisions,  and  in  particular 
byColman  v.  Sarrel,  1  Ves.  jun.  50;  Ellison  v,  Ellison,  6  Ves.  656;  and 
Ez parte  Pye,  18  Ves.  140.  The  case  of  Antrobus  v.  Smith,  12  Ves.  39, 
comes  nearer  to  the  circumstances  of  this  case  than  any  of  those  which 
have  been  referred  to.  There  was  in  that  case  an  endorsement  pretty 
aioch  in  the  same  language  with  the  present  assignment;  and  the  gene- 
ral doctrine  there  laid  down  by  Sir  William  Grant  is  extremely  appli- 
cable here.  In  order  to  bring  this  transaction  within  the  rule,  that  if 
there  be  a  trust  created,  and  the  relation  of  trustee  and  cestui  que  trust 
once  constituted,  the  court  will  execute  the  intention,  it  was  argued  here 
that  the  defendant  became  a  trustee  for  the  donee.  The  same  argument 
was  used  in  the  case  of  Antrobus  v.  Smith,  and  it  was  met  by  Sir  W. 
Grant  with  this  observation; — <<Mr.  Crawfurd  was  no  otherwise  a 
tiostee,  than  as  any  man  may  be  called  so  who  professes  to  give  pro 
perty  by  an  instrument  incapable  of  conveying  it.  He  was  not  in  form 
declared  a  trustee;  nor  was  that  mode  of  doing  what  he  proposed  in  his 
eoQtemplation.  He  meant  a  gift.  He  says  he  assigns  the  property. 
Bat  it  was  a  gift  not  complete.  The  property  was  not  transferred  by 
the  act  Could  he  himself  have  been  compelled  to  give  effect  to  the  gift 
bv  making  an  assignment?  There  is  no  case  in  which  a  party  has  been 
oampeUed  to  perfect  a  gift,  which  in  the  mode  of  making  it  he  has  left 
iniperfect  There  is  locus  penitentiae  as  long  as  it  is  incomplete." 
Every  word  of  that  judgment  applies  directly  to  the  circumstances  of 
the  present  case.  It  is  impossible,  indeed,  to  distinguish  the  two  cases; 
^  it  is  equally  impossible  to  question  the  doctrine  there  laid  down. 

It  was  said,  however,  that  there  were  two  later  decisions  interfering 
with  this  doctrme,Sloane  v.  Cadogan,  Sugd.  V.  &  P.  Appx.  No.  26, 9th  ed., 
and  Fortescue  v.  Barnett,  3  Mylne  &  Keen,  36,  (8  Cond.  Cha.  Rep.  265). 
Now  it  is  sufficient  to  prevent  those  cases  from  applying,  that  in  neither 
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of  them  was  any  intention  expressed  by  the  learned  jadge  to  depart 
from  the  established  rule,  but  that  in  both,  the  decision  turned  upon  the 
question  of  fact,  whether  or  not  the  relation  of  trustee  and  cestui  que 
trust  was  actually  constituted.  I|i  neither  was  it  attempted  to  make 
perfect  an  imperfect  gift.  In  Sloane  v.  Cadogan,  the  claim  was  not 
against  the  donor  or  his  representatives,  for  the  purpose  of  making  that 
complete  which  had  been  left  imperfect,  but  against  the  persons  who  had 
the  legal  custody  of  the  fund;  and  the  question  was,  whether  the  trans- 
action constituted  them  trustees  of  the  fund  for  the  cestui  que  trusts. 
Sir  W.  Grant  came  to  the  conclusion  that  it  did,  and  the  consequence 
was  that  they  were  bound  to  account.  That  case  has  been  considered 
by  Sir  Edward  Sugden  as  going  a  great  way;  but.  Upon  the  principle 
stated  by  Sir  W.  Grant,  it  is  free  from  all  possible  question,  for  there 
was  no  attempt  in  that  case  to  call  in  aid  the  jurisdiction  of  this  court 

Fortescue  v.  Barnett  falls  precisely  within  the  same  observaiion^  al- 
though there  are  some  expressions  in  it,  especially  where  the  learned 
judge  speaks  of  a  bond  which  has  been  voluntarily  assigned,  being  con- 
sidered a  debt  to  the  assignee,  which  probably  were  not  intended  to 
convey  the  meaning  they  do.  The  case  itself,  and  the  judgment 
pronounced  upon  the  facts,  do  not  in  any  way  touch  the  present  ques- 
tion. There,  a  party  had  insured  a  life,  and  the  contract  of  the  office 
was,  to  pay  to  the  party  insuring,  his  executors,  administrators,  and 
assigns;  but  the  practice  of  the  office  was  stated  to  be,  that  upon  an 
assignment,  the  office  recognised  the  assignee,  and  the  policy  was,  there- 
fore, an  assignable  ir^strument.  The  policy  was  not  assignable  at  law, 
but  it  was  a  title  wbieh,  by  contract,  was  assignable  as  between  the 
parties;  and  the  party  in  that  case  assigned,  but  the  assignee  did  not 
give  notice  to  the  office,  and,  consequently,  the  original  insurer  dealt 
with  the  office,  received  a  bonus,  and  (hen  surrendered  the  policy.  Thi 
Master  of  the  Rolls  in  that  case  considered,  as  he  naturally  would,  whe- 
ther this  transaction  was  not  a  gift — whether  it  did  not,  in  fact,  confer  a 
title  on  the  assignee;  and  if  it  did,  then,  consistently  with  alt  the 
authorities,  he  considered  that  he  was  bound  to  give  the  assignment  its 
full  eflfect;  and  he  put  his  decision  expressly  upon  the  fact  that  (he  trans- 
action was  complete — that  there  was  nothing  further  for  the  donor  or 
the  donee  to  do — that  the  latter  had  nothing  to  ask  further  from  the 
donor.  Whether,  upon  the  circumstances  of  that  case,  it  was  right  or 
wrong  to  come  to  that  conclusion,  is  a  question  with  which  I  have  no- 
thing to  do.  The  principle  of  the  decision  is  quite  consistent  with  the 
other  cases;  for  it  proceeds  upon  the  same  ground,  namely,  that  if  the 
transaction  is  complete,  the  court  will  give  it  effect.  So  far,  therefore, 
^are  these  two  cases  from  being  authorities  in  favour  of  the  gift  in  the 
present  case,  the  principle  acted  upon  in  them  by  the  learned  jtidges  is 
quite  consistent  with  my  refusing  to  aid  the  plaintiff  in  the  present  bii! 

On  the  whole,  I  see  no  reasonable  ground  for  impeaching  the  decision 
of  the  Vice-Chancellor,  and  his  decree  must,  therefore,  be  affirmed.  (See 
Walter  t;.  Hodge,  2  Swanst.  92^  and  fiayley  v.  Bouicott,  4  Rass.  345.) 
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In  the  matter  of  Jane  Eliza  Crawford,  a  Lunatic. 

1  Mylne  ^  Craig,  240. 

b  a  cas6  where  a  female  was  found  lunatic  uader  the  christian  name  of  Jane  Eliza,  and 
there  afterwards  appeared  stroog  reason  to  believe  that  her  true  christian  name  was 
Elizabeth  Jane,  but  there  were  no  means  of  ascertaining  the  fact,  the  Lord  Chan- 
cellor directed,  there  being  no  doubt  as  to  the  identity  of  the  person,  that  an  order 
for  the  transfer  of  stock  held  by  trustees  for  the  lunatic  under  the  name  of  Elizabeth 
Jane  C,  and  the  orders  upon  all  future  proceedings,  should  be  entitled^  *'  in  the 
matter  of  Elizabeth  Jane  C,  in  the  conimission  called  Jane  Eliza  C." 

Jan.  30,  1836. 

ON  the  8tb  of  August,  1835,  an  order  was  made  directing  the  transfer 
of  a  sum  of  3  per  cent,  bank  annuities,  to  whicti  the  lunatic  was  bene- 
ficjail/  entitled,  then  standing  in  the  joint  names  of  Elizabeth  Jane 
Crawford  (meauing  the  lunatic),  and  of  Captain  Trotter  and  Alexander 
Trotter,  Esq.,  her  trustees,  and  also  the  transfer  of  certain  West  India 
Dock  stock,  standing  in  the  name  of  Elizabeth  Jane  Crawford  alone, 
iDto  the  name  of  the  Accountaut-General,  in  trust  in  this  matter. 

On  drawing  up  the  order,  it  appeared  that  Miss  Crawford,  against 
whom  a  commission  had  issued  in  Afay  1834,  was  found  lunatic,  by  the 
Christian  name  of  Jane  Eliza,  the  commission  and  inquisition  both  call- 
iDg  her  by  that  name;  and  the  solicitor  was  therefore  required  to  explain 
(be  circumstance,  and  to  satisfy  the  court,  by  affidavit,  of  the  identity  of 
the  person  found  lunatic  under  the  commission,  with  the  person  in  whose 
name  the  aforesaid  ^ums  of  stock  were  respectively  standing,  and  such 
an  aifidavit  having  been  accordingly  furnished,  the  Lords  Commissioners 
directed  that  the  order  should  be  passed.  The  West  India  Dock  stock, 
standing  in  the  name  of  Elizabeth  Jane  Crawford  alone,  was  thereupon 
transferred  in  pursuance  of  the  order. 

The  trustees  of  the  3  per  cent,  bank  annuities,  however,  declined  to 
coQcur  with  the  bank  in  making  a  transfer,  expressing  a  doubt,  whether, 
under  the  circumstances,  the  order  of  the  8th  of  August  would  be  a  suffi- 
cient indemnity  to  them. 

It  appeared  that  the  lunatic  was  born  in  Portugal,  or  on  the  voyage 
to  England  from  that  country;  and  tliat  the  register  of  her  baptism,  if 
any  such  register  existed,  could  not  be  found.  In  her  father's  will  she 
was  called  Elizabeth  Jane,  but  in  a  codicil,  made  in  the  year  1818,  he 
spoke  of  her  as  his  <<  dear  Eliza.''  No  other  evidence  could  be  produced 
to  show  which  was  the  correct  name. 

The  petition  prayed,  that  in  the  order  to  be  made  on  this  petition,  and 
in  all  future  proceedings,  the  name  of  Jane  Eliza  Crawford,  otherwise 
Elizabeth  Jane  Crawford,  might  be  used;  and  that  the  trustees  might  be 
ordered  to  join  in  transferring  the  bank  annuities. 

The  Solicitor-General,  for  the  petitioner. 
Mr.  Jacob,  for  the  committee. 
Mr.  Preudergast,  for  the  trustees. 
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The  Lord  Chancellok  said,  that  as  the  identity  of  the  person  was 
fully  established,  there  could  be  no  danger  to  the  trustees,  who  roust 
therefore  be  directed  to  transfer.  With  respect  to  the  uncertainty  as  to 
the  name,  the  proper  order,  with  a  view  to  remove  any  ambiguity, 
would  be,  that  the  order  on  the  present  petition,  and  the  orders  in  all 
future  proceedings,  should  be  entitled  ''in  the  matter  of  Elizabeth  Jane 
Crawford,  in  the  commission  called  Jane  Eliza  Crawford." 

The  petition  was  presented  by  the  nephew  of  the  lunatic,  who  bad 
sued  out  the  commission,  but  who  was  aeither  her  heir  at  law,  nor  one 
of  her  next  of  kin;  and  this  circumstance. being  considered  irregular,  the 
Lord  Chancellor  directed  that  the  petition  should  be  amended,  so  as  to 
be  in  the  name  of  the  petitioner's  mother,  Lady  Scott,  who  was  one  of 
the  lunatic's  next  of  kin;  and  that  the  order  should  be  made  upon  such 
amended  petition. 


Brown  v.  Thornton. 

1  Mylnt  ^  Qraig,  243. 

A  defendant  to  a  mere  bill  of  discovery  in  aid  of  an  action  at  law,  will  not  be  oidered 
to  produce,  upon  the  trial  of  the  action,  or  upon  any  proceeding  incident  thereto, 
documents  which  he  admits  by  his  answer  to  be  in  his  possession. 

March  9, 11,  31, 1836. 

IN  this  case  the  bill  was  filed  to  obtain  a  discovery  in  aid  of  an  aciion 
at  law,  about  to  be  brought  by  the  plain tiflf,  upon  a  charter-party.  ^^^ 
defendant,  by  his  answer,  admitted  the  possession  of  certain  documents, 
which  he  specified.  The  common  order  was  made,  requiring  him  to 
leave  the  documents  with  his  clerk  in  court  for  the  usual  purposes:  by 
agreement,  however,  the  documents  were  inspected  at  the  office  of  the 
defendant's  solicitor.  The  plaintiff  gave  notice  to  the  attorney  of  ibe 
defendant,  to  produce,  at  the  trial  of  the  action,  a  copy,  in  Dutch,  of  the 
charter-party,  that  copy  being  one  of  the  documents  which  the  defendant 
admitted  by  his  answer  to  be  in  his  possession.  When  the  trial  took 
place,  the  defendant's  counsel  were  called  upon  to  produce  the  copy  of 
the  charter-party;  which  they  declined  to  do.  On  the  part  of  the  plaintift 
secondary  evidence  of  its  contents  was  then  tendered.  This  was  objected 
to  on  the  part  of  the  defendant;  but  the  judge  received  the  secondary 
evidence,  and  a  verdict  passed  for  the  plaintiff,  with  permission  to  the 
defendant  to  move  for  leave  to  enter  a  nonsuit,  upon  the  ground  that  the 
secondary  evidence  in  question  had  been  improperly  received.  The  de- 
fendant afterwards  obtained,  from  the  Court  of  King's  Bench,  a  rule  nm 
for  entering  a  nonsuit.  The  Vice-Chancellor,  subsequently,  upon  ^^ 
motion  of  the  plaintiff,  made  an  order  by  which  the  defendant  ^as 
directed  to  produce,  on  the  trial  of  the  action  at  law  in  the  bill  mentionea* 
and  on  any  proceedings  incident  thereto,  the  documents  admitted  by  w 
answer  to  be  in  his  possession.  This  ojder  was  obtained  for  the  purpo* 
of  securing  to  the  plaintiff  the  benefit  of  the  production  of  the  copy  ol  ine 
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ebart6Npart7,  upon  the  occasion  of  showing  cause  against  the  rule^  as 
veil  as  for  the  purpose  of  having  it  produced  at  any  new  trial  of  the  ac* 
tion  which  might  be  ordered. 
A  motion  was  now  made  to  discharge  the  Vice-Chancellor's  order. 

Mr.  Wigram,  in  support  of  the  motion. 

The  Vice-chancellor  by  his  order  in  the  present  instance,  following 
bis  own  decision  in  the  case  of  Crowley  v.  Perkins,  5  Sim.  55.2,  (7  Cond. 
Cha.  Rep.  533,)  treats  it  as  a  matter  of  course  for  the  plaintiff  in  a  bill  of 
discovery,  to  obtain  an  order  for  the  production,  upon  a  trial  at  law,  of 
any  documents  which  the  defendant  may  have  admitted  by  his  answer 
to  be  in  his  possession,  without  the  plaintiff  being  obliged  to  read  the 
whole  answer.  This  proceeding  is  at  variance  with  the  constant  course 
ind  practice  of  the  court.  The  documents  which  a  defendant  by  his  an« 
swer  admits  to  be  in  his  possession,  are  to  be  considered  as  part  of  his 
answer,  and  were  formerly  set  forth  in  it  at  full  length.  The  answer  is 
one  entire  admission.  It  is  a  rule  of  the  courts  of  law  that  a  party  shall 
not  be  at  liberty  to  read  a  part  only  of  an  answer,  or  to  give  secondary 
evidence  which  he  has  procured  by  means  of  a  defendant's  answer, 
vithout  reading  the  whole  of  the  answer;  unless  the  party  has  obtained 
a  special  order  for  that  purpose  from  the  court  of  equity  in  which  the 
bill  has  been  filed.  In  the  case  of  Gurney  v.  Whitbread,  Younge,  541, 
OQ  another  point,  in  the  exchequer,  Lord  Lyndhurst  stated  that  he  had 
acted  upon  this  rule  at  nisi  prius.  Before  the  case  of  Crowley  v.  Per- 
Uds,  this  special  order  was  never  made  upon  a  bill  of  discovery;  and 
opoQ  a  bill  for  relief  it  was  only  made  after  hearing  the  merits  of  the 
case:  Aston  v.  Lord  Exeter,  6  Ves.  288,  and  see  Hylton  v.  Morgan,  6 
Ves.  293;  Marsh  v.  Sibbald,  2  V.  &  B.  375.  No  proceeding  is  now 
pending  upon  which  the  documents  ordered  to  be  produced  can  be  legi- 
timately used;  there  is,  tlierefore,  no  reason  why  the  order  should  have 
lieea  made. 

Mr.  Jacob,  contra. 

There  has  been  no  judgment  in  the  action,  which  is  still  pending, 
^'hen  cause  shall  be  shown  against  the  rule,  it  will  be  competent  for  the 
Court  of  King's  Bench  to  direct,  either  that  there  shall  be  a  new  trial, 
or  that  a  nonsuit  shall  be  entered,  or  that  the  damages  shall  be  reduced; 
or  that  court  may  make  any  other  order  which  it  shall  think  fit.  Under 
Ae  Vice-Chancellor's  order,  the  defendant  would  be  bound  to  produce 
thedocameni  in  question  upon  the  argument  in  the  King's  Bench;  that 
was  the  principal  purpose  for  which  the  order  was  obtained;  and  if  a 
Qew  trial  shall  be  ordered,  it  will  be  the  duty  of  the  defendant  to  pro- 
<iQce  the  document  upon  such  new  trial.  It  is  very  much  of  course  to 
n^kesach  an  order  as  the  present,  except  that,  sometimes,  instead  of 
<lirecting  the  party  himself  to  produce  the  documents,  as  in  this  instance, 
il^e  clerk  in  court  is  ordered  to  attend  witii  them  at  the  trial.  There  is 
lu)  decided  case  which  proves  that  the  rule  at  law  is  such  as  has  been 
^ted  on  the  other  side.  Such  a  rule  cannot  be  assumed  to  exist,  until 
a  decision  in  Banco  shall  have  established  it.  A  court  of  law  cannot 
inquire  by  what  means  a  party  got  possession  of  documents;  whether  by 
means  of  a  bill  in  equity  or  otherwise.  Crowley  v,  Perkins,  which  was 
decided  in  1832,  has  never  been  disputed. 
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Mr.  Wigram,  in  reply: 

It  is  a  clear  rule  that  a  party  applying  to  the  court  to  order  the  produc- 
tion of  documents,  he  must  show  that  there  is  some  legitimate  purpose 
for  which  they  can  be  used.  To  use  the  documents  upon  the  argument 
in  the  King's  Bench  would  not  be  to  use  them  for  a  legitimate  pur- 
pose. The  general  rule  is,  that  if  you  take  an  admission,  you  must  take 
the  whole  admission.  This  order  is  an  infringement  of  that  rule.  A 
plaintiff  has  no  right  to  use  a  defendant's  document,  without  the  erpla- 
nation  which  the  defendant  has  given  with  respect  to  it.  The  decision 
in  Crowley  v.  Perkins  is  erroneous;  for,  in  effect,  it  lays  it  down,  as  an 
abstract  proposition,  that  a  plaintiff  is  entitled  to  select,  from  among  a 
defendant's  documents,  such  as  he  pleases,  and  to  give  them  in  evidence 
against  the  defendant,  without  any  explanation  on  the  defendant's  part. 
If  the  rule  at  law  be  not  such  as  has  already  l;>een  stated,  and  if  a  court 
of  law  will  allow  a  party  to  give  secondary  evidence  of  a  document,  the 
knowledge  of  the  contents  of  which  he  has  obtained  in  the  present 
manner,  without  reading  the  whole  answer,  then  there  is  no  necessity 
for  the  present  special  order;  and  it  should,  on  that  accouut,  therefore^ 
be  discharged. 

March  1 1 .  The  Lord  Chancellor. — I  have  quite  satisfied  my  mind; 
that  the  rule  stated  to  prevail  at  law  does  prevail  there,  and  that  where 
a  party  produces,  at  law,  a  document,  which  he  has  obtained  by  meansof 
a'bill  of  discovery  only,  the  judges  at  common  law  will  not  allow  him  to 
use  it  without  using  the  answer  also.  The  rule,  however,  is  not  insisted 
CD,  if  this  court  has  made  an  order  for  the  production  of  the  document 

The  question  is  one  of  great  importance,  and  it  is  strange  that  so  little 
relating  to  it  should  be  found  in  the  books.  It  appears  to  me,  that  ait 
that  I  can  do  is,  to  request  the  registrar  to  search,  and  inform  me  what 
orders  are  to  be  found  with  respect  to  the  production^  at  trials,  of  docu- 
ments, of  which  the  possession  has  been  admitted,  in  answers  to  mere 
bills  of  discovery. 

March  31.  Thecasestoodthisdayinthepaperfor  judgment; butbefore 
judgment  was  pronounced,  Mr.  Jacob  mentioned  to  the  Lord  Chancellor, 
in  addition  to  the  cases  before  cited,  Williams  v.  Mannings,  Ryan  ^ 
Moody,  18;  Harris  v.  Bodenham,  1  Sim.  &  Stu.  283,  (I  Cond.  Cha.  Rep. 
143);  Taylor  v.  Sheppard,  1  Younge  and  Collyer,2S4,and  Bland  ».  Wain- 
Wright,  a  late  case  in  the  Exchequer,  not  yet  reported.  He  stated  that  ia 
the  last-mentioned  case,  an  action  had  been  brought  against  an  insurance 
office  upon  a  policy  of  life  insurance.  The  defence  was,  that  fraud  had 
been  used  in  effecting  the  policy.  The  insurance  office  filed  a  bill  of  dis- 
covery in  aid  of  their  defence,  and  obtained  the  usual  order,  that  the 
defendant  in  equity  should  produce  and  leave  certain  documents  in  the 
hands  of  his  clerk  in  court.  This  order  was  complied  with.  The  defend- 
ant in  equity  afterwards  applied  to  the  court  to  have  the  documents 
back  again.  The  application  was  resisted  upon  the  groimd  that  the 
documents  could  not  then  be  produced  at  the  trial.  An  order  was  made 
that  they  should  be  re-delivered  to  the  defendant  in  equity,  upon  the 
terms  of  his  producing  them  at  the  trial;  he  produced  them  accordingly? 
and  they  were  read  against  him,  without  tlie  whole  answer  being  read. 

The  Lord  Chancsllor. — ^The  uniform  opinion  of  the  judges  of  ihe 
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ooorts  of  common  law  is,  that  when  a  bill  of  discovery  has  been  filed, 
to  which  an  answer  has  been  put  in,  and  documents  are  produced  at 
the  trial,  as  part  of  the  answer,  in  which  character  alone  the  plaintiff 
in  equity  is  entitled  to  use  them,  the  whole  answer  must  be  read;  but,  on 
the  other  hand,  when  a  court  of  equity  has  interfered,  and  has  ordered  the 
documents  to  be  produced  and  read,  the  court  of  law,  sitting  at  Nisi  Priu^y 
pays  such  respect  to  the  order  of  the  court  of  equity,  that  it  sallows  the 
documents  to  be  read  alone,  without  inquiring  into  the  grounds  of  the 
order.  That  is  the  rule  established  at  law,  and  it  is  consistent  with  what 
is  the  situation  of  the  parties.  The  question  is,  whether,  upon  a  mere 
bill  of  discovery,  a  court  of  equity  ought  to  interfere,  so  as  to  relieve  the 
plaintiff  in  equity  from  the  necessity  of  doing  that  which  he  is  by  law 
bound  to  do;  that  is,  on  a  bill  of  discovery,  to  give  the  plaintiff  in  equity 
a  benefit  beyond  that  which  he  is  entitled  to  derive  from  the  answer  to 
such  a  bill.  I  was  surprised  to  hear  the  affirmative  contended  for  in  the 
argament;  because  I  thought  that  such  a  course  would  be  giving  relief; 
the  court  would  not  in  that  case  be  used  for  the  purpose  of  obtaining 
discovery. 

It  is  obvious  that  the  effect  of  the  Vice-^  Chancellor's  order  was  to  give 
the  party  a  benefit  he  could  not  otherwise  have,  namely,  the  power  of 
osiog  a  document  in  a  manner  in  which  he  would  not  in  other  respects 
be  entitled  to  use  it.  I  directed  the  registrars  to  search  whether  there 
was  any  precedent  of  such  an  order  having  been  made  on  a  bill  of  dis- 
corery.  The  result  is,  that  no  such  order  can  be  found  upon  a  bill  of 
discovery,  except  that  in  the  case  of  Crowley  v.  Perkins,  which  was 
cited  in  the  argument.  That  result  is  quite  consistent  with  tbe  doctrine 
of  the  judges  at  law.  This  court  does  not,  upon  a  bill  of  discovery,  in- 
terfere with  the  rights  of  the  parties;  it  merely  gives  the  discovery 
sought.  If  the  court  were  to  go  no  further,  the  bill  would  not  be  a  bill 
of  discovery,  and  there  would  be  a  departure  from  the  practice  of  the 
conrt  upon  a  bill  of  discovery.  As  soon  as  the  defendant  in  equity  lias 
put  in  his  answer,  he  is  entitled  to  his  costs,  and  the  office  of  the  court 
is  discharged.  The  court  has  no  jurisdiction  to  exercise  on  a  bill  of  dis- 
covery; it  leaves  the  parties  to  make  the  best  use  of  tbe  discovery  they 
can. 

Whether  the  rule  at  law  be  right  or  not,  is  not  a  matter  for  my  con- 
sideration: it  is  sufficient  for  me  to  say,  that  this  court  will  not  interfere; 
In  the  cases  of  Harris  v.  Bodenham,  and  Taylor  v.  Sheppard,  which 
me  been  referred  to  to-day,  the  present  question  was  not  raised;  nor 
does  it  appear,  that  in  either  of  them,  the  bill  was  a  bill  of  discovery. 
The  order  must  be  discharged.  The  court  makes  no  order  with  respect 
to  tbe  production.    It  does  not  interfere  at  all. 

Order  of  the  Vice-Chancellor  discharged.* 

•  As  to  the  rale  at  law,  see  1  Phil.  Ev.  359,  360,  7th  ed.;  1  Stark.  Er.  286, 2S7, 
3(1  ed.;  and  Long  v.  Champion,  2  B,  &  Adol.  284. 


384  CONDENSED  ENGLISH 


Foot  V.  Collins. 

1  Mfflne  ir  Oaig%  250. 

A  WRIT  of  right  was  issued  before  the  expiration  of  the  time  limited 
by  the  act  3  &  4  W.  4,  c.  27,  for  bringing  such  writs.  After  that  tioie  had 
expired,  the  return  day  of  the  writ  was  altered,  and  the  writ  was  re- 
sealed: 

Held  J  that  the  writ  must  be  considered  as  having  been  brought  after 
the  time  limited  by  the  act;  and  it  was,  therefore,  superseded. 

March  2, 4  April  12, 1836. 


Attorney-General  v.  Lubbock. 

1  JMylae  #*  Craigj  264. 

WHERE  accounts  carried  into  the  Master's  office  in  the  form  of 
debtor  and  creditor;  and  entered  in  a  book  there,  in  the  manner  pre- 
scribed by  the  sixty-first  and  sixty-second  orders  of  1828,  are  afterwards 
copied  into  schedules  annexed  to  the  Master's  report,  such  schedules 
are  only  to  be  charged  for  at  the  rate  of  6d.  a  folio,  like  a  receiver's 
accounts. 

March  23,  May  7, 1S36. 


Taylor  v.  Waters, 

1  Mylne  ^  Oraig^  266. 

A  mortgagee  haying  commenced  an  action  against  the  mortgagor  to  recover  the  mcfft'  I 
gage  money  upon  a  collateral  security,  the  mortgagor  obtained  an  injunction  against  | 
the  action,  upon  the  terms  of  his  paying  into  court  the  sum  which  appeared  to  be 
really  doe  upon  the  mortgage.  This  sura  was  accordiogly  paid  in  and  iBTeated  in 
stock;  and  that  stock  was  afterwards  blended  with  other  stock  purchased  with  j 
another  sum  of  money  paid  into  court  in  the  same  suit.  The  mor^aged  property  i 
haying  been  afterwards  sold  under  a  decree  in  a  different  suit  between  the  mort- 1 
gagee  and  mortgagor,  the  mortgagee  became  the  purchaser;  and  he  was  aUowed  v> 
deduct  from  the  purchase-money  the  amount  due  to  him  on  the  mortgage:  SeUf  \ 
that  the  mortgagor  was  entitled'  to  receive  back  the  stock  which  had  been  paichaJi<i  \ 
with  the  sum  paid  in  by  him  upon  obtaining  the.injunotioD»  and  also  the  aocojao' 
lated  dividends  which  had  accrued  on  that  stock. 

Jan.  99, 30;  Feb.  1, 1836. 
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IN  the  the  month  of  September  1804,  the  legal  estate  in  a  lease  of  the 
Italian  Opera  House  had  become  vested  in  three  trustees,  Const,  Low- 
ten,  and  Palmer,  upon  trust,  to  pay  oflf  certain  incumbrances,  and  subject 
thereto,  in  trust  as  to  nine-sixteenth  parts,  for  Taylor,  and  as  to  the 
remaining  seven-sixteenth  parts  for  Goold. 

On  the  8th  of  September,  1804,  Taylor  executed  a  mortgage  of  his 
^are  in  the  Opera  House  to  Goold,  to  secure  5700/.  and  interest,  and 
aoy  subsequent  advances;  and  he  at  the  same  time  executed  a  bond  in 
&yonr  of  Goold,  as  a  collateral  security  for  the  same  sum.  It  was  agreed, 
however,  between  the  parties,  that  if  certain  debentures,  to  the  amount 
of  2050/.,  should  not  be  marketable,  the  debt  should  be  reduced  by  that 
sam;  so  that  the  amount  really  secured  was  3650/.  exclusive  of  any 
future  advances.  Goold  died  in  the  year  1806,  and  Waters  ultimately 
became  his  sole  executor.  Waters  commenced  an  action  upon  the  bond 
against  Taylor,  for  the  recovery  of  the  sum  of  5700/.  A  suit  was  thea 
iostitnted,  by  Taylor,  against  Waters,  as  Goold's  personal  representative, 
and  the  trustees,  which  sought  an  account  of  all  dealings  and  transac- 
tions between  the  parties,  but  the  principal  object  of  which  was  to  re- 
deem the  mortgage,  and  stay  the  proceedings  at  law.  By  an  order 
made  in  this  suit,  which  was  called  Taylor  v.  Waters,  on  the  30th  of 
May  1808,  upon  the  answer  of  Waters  coming  in.  Lord  Eldon  ordered 
that  upon  Taylor's  paying  the  sum  of  3650/.  into  court,  and  depositing 
the  debentures  in  the  Master's  office,  the  proceedings  at  law  should  be 
stayed.  On  the  2d  of  June  1808,  the  sum  of  3650/.  was  paid  into  court, 
and  the  debentures  were  deposited  in  the  Master's  office.  By  an  order 
of  the  10th  of  August  1808,  made  on  the  application  of  Waters,  the  sum 
of  3650^  was  invested  in  the  purchase  of  5754/.  188.  lOd.  bank  annui* 
ties.  On  the  28th  of  November  1808,  upon  the  answer  of  Const,  one  of 
the  trustees,  coming  in.  Lord  Eldon  ordered  that  a  sum  of  8000/.  then 
invested  in  exchequer  bills,  and  some  cash  produced  from  the  Opera 
House,  should  be  paid  into  court  by  the  trustees.  The  produce  of  the 
exchequer  bills  and  the  cash  were  invested  in  the  purchase  of  stock,  and 
added  to  the  5754/.  18^.  lOrf.  stock  already  in  court,  which,  by  this 
means,  was  increased  to  45,956/.  bank  annuities.  Out  of  this  consoli- 
dated fund,  the  sum  of  1326/.  11*.  9d.  was  raised,  under  an  order  of  the 
3d  of  March  1S14,  for  the  purpose  of  paying  the  rent  and  taxes  of  the 
Opera  House. 

In  the  mean  time,  Waters,  in  the  year  1807,  instituted  the  suit  o? 
Waters  v.  Taylor,*  in  which  he  stated  that  as  representing  Goold  he  was 
ao  incumbrancer  upon  the  Opera  House  to  a  considerable  amount,  in- 
doding  the  before-mentioned  sum  of  3650/.,  and  he  sought  a  declaration 
of  the  dissolution  of  the  pajtnership  in  the  Opera  House  which  subsisted 
between  Taylor  and  himself,  an  account  of  their  mutual  dealings  and 
transactions,  a  sale  of  the  property,' and  the  discharge  of  the  incum* 
bnmces,  including  payment  of  the  3650/.  By  the  decree  in  this  suit,  on 
the  11th  of  December  1813,  the  partnership  was  declared  to  be  dissolved, 
aa  account  was  ordered  of  the  dealings  and  transactions  of  the  parties, 
and  of  the  respective  balances,  and  of  the  amount  due  to  Waters.  In 
September  1816,  the  Opera  House  was  sold,  under  an  order  of  the  court 
in  the  suit  of  Waters  v.  Taylor,  and  was  purchased,  for  the  sum  of 

•  See  15  Vet.  10.  and  3  V.  &  B.  299,  where  the  nature  and  objects  of  this  salt 

are  fally  suted. 

Vol.  XUI.— 34 
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70,1 50/.,  by  Waters,  who  paid  a  deposit  of  10  per  cent,  open  the  amonm 
of  the  purchase-money.  Upon  being  afterwards  applied  to,  to  pay  ihe 
remainder  of  the  price,  he  represented  that  a  sum  of  34,162/.  Us.  \i, 
including  therein  8667/.  3s,  Id.,  the  alleged  amount  of  the  mortgage 
money,  was  due  to  him  on  the  general  balance  of  the  account,  to  wh^ 
extent  he  required  a  deduction.  Lord  Eldon  ordered  an  acconm  to  be 
taken  of  the  incumbrances,  and  that  Waters  should,  in  the  meao  time, 
pay  into  court  the  sum  which  he  alleged  to  be  the  balance;  which  was 
done  accordingly.  The  Master,  by  his  report  dated  the  8th  of  July 
1817,  found  that  the  sum  of  3650/.  was  due,  together  with  interest  for 
twelve  years  and  a  half,  to  the  amount  of  2281/.  5^.^  making  togetbei 
5931/.  5^.;  and  that  subsequent  advances  had  been  made,  amouotifig, 
with  interest,  to  2735/.  18^.  7(/.,  and  that  the  whole  amount  dae  upoa 
the  mortgage  security  was  8667/.  3^.  7.  Exceptions  were  taken  b; 
Taylor  to  the  Master's  report  as  to  the  subsequent  advances.  These 
exceptions  were  allowed  by  Lord  Eldon,  who  referred  it  back  to  the 
Master  to  review  his  report  The  amount  of  the  subsequent  adraoces 
was  in  controversy  down  to  the  25th  of  July  1835,  when  the  Master 
reported  that  the  subsequent  ad  vances,  with  interest  down  to  the  date  of 
the  former  report,  were  only  1900/.  Os.  8d.y  so  that  the  whole  aipoont 
due  to  that  tim^  was  7831/.  5^.  8(/.,  and  not  8667 L  3s.  Id.  The  Iter 
calculated  interest  upon  the  sum  of  7831/.  5s.  Sd,  from  the  date  of  his 
former  report,  and  thus  the  whole  amount  due  became  14,9751  I9s.  Sd 
All  parties  acquiesced  in  this  report. 

On  the  17th  of  July  1821,  Waters  caused  the  suit  of  Taylor ».  Waten 
to  be  dismissed,  as  against  himself,  for  want  of  prosecution.  A  similar 
step  was  taken,  in  the  same  month,  by  Const,  the  only  one  of  the  trus- 
tees who  ever  appeared  to  that  suit.    In  the  year  1825  Taylor  died. 

Waters  having  retained  the  before-mentioned  sum  of  8667/.  3«.  IdM 
his  hands,  had,  of  course,  retained  more  than  he  was  entitled  to  retain, 
to  the  extent  of  the  difference  between  that  sum  and  (he  sum  of  7831/. 
5^.  sd. 

Notwithstanding  that  the  suit  of  Taylor  v.  Waters  had  been  dismissed 
against  Waters,  he  presented  the  present  petition  in  that  sait,  praylog 
that  the  funds  in  it  might  be  transfered  to  the  suit  of  Waters  v.  Taylor. 
The  petition  was  ordered  to  come  on  with  the  hearing  of  Waters  v. 
Taylor,  upon  further  directions.  It  came  on,  accordingly,  with  tbe 
cause  of  Waters  v.  Taylor,  on  the  7th  of  August  1835,  before  the  Vice- 
Chancellor;  and  then  the  executors  of  Taylor,  waiving  all  objectioas, 
claimed  to  receive  back  the  amount  of  stock  which  had  been  porcbased 
with  the  before  mentioned  sum  of  3650/.,  together  with  the  suhseqaeai 
accumulations  of  dividends  upon  that  stock.  They  made  no  objection  to 
the  transfer  of  the  remainder  of  the  funds  into  the  suit  of  Waters  ».  Tay- 
lor. The  decree,  on  further  directions,  disposed  of  all  the  claims  inji^^ 
cause  of  Waters  v.  Taylor.  Upon  the  hearing  of  the  petition,  the  Viw- 
Chancellor  ordered  the  repayment,  to  Taylor's  executors,  of  the  sum  of 
8650/.,  with  interest  at  4  per  cent,  interest. 

The  executors  of  Taylor  appealed  from  the  order  of  the  Vice-Chaa- 
cellor,  directing  the  repayment  of  the  sum  of  3650/.  with  4  per  c^ 
interest. 

Mr.  Treslove,  Mr,  Kindersley,  Mr.  Jacob,  and  Mr.  Roupell,  in  sup- 
port of  the  appeal 
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The  Vico-Chancellor^s  order  proceeds  upon  no  distin<5t  principle. 
The  sum  in  question  was  paid  into  court  by  way  of  security  only;  and 
Waters,  by  his  conduct,  always  treated  it  as  security.  The  property, 
therefore,  has  never  been  altered;  Broughton  v.  Pitchford,  6  Mad.  295, 
The  money  was  paid  into  court  merely  as  the  price  of  the  injanction. 
There  has  been  no  decree  in  Taylor  v.  Waters.  What  has  happened  to 
change  the  property?  The  hand  of  the  court  is  the  hand  of  the  party 
paying  in  the  money;  Chissum  v,  Dewes,  5  Russ.  29, 

Sir  W.  Home  and  Mr.  Bridger,  contra^  contended,  that  if  the  VicQ- 
Chancellor's  decision  were  reversed,  all  the  accounts  must  be  taken  over 
again.  They  stated  that  both  in  1818  and  1820  Taylor  applied  to  the  court 
to  be  allowed  to  receive  back  the  sum  of  3650/.  which  he  had  paid  into 
court,  but  that  his  applications  had  failed.  They  referred  to  Roberts  p^ 
Massey,  13  Yes.  561 ;  and,  upon  the  right  of  the  court  to  make  an  order 
for  the  payment  out  of  court  of  money  standing  in  the  cause  of  Taylor 
r.  Waters,  after  that  cause  had  been  dismissed,  they  cited  Wright  v. 
Mitchell^  18  Ves.^93. 

Feb,  I . — ^The  Lord  Chancellor  [after  stating  the  facts  of  the  case]  :•— 
The  result  of  this  state  of  circumstances  is,  that  Taylor  owing  Waters 
3650/.,  which  was  secured  upon  his  share  of  the  Opera  House,  apd  also 
by  his  personal  contract,  obtained  an  injunction,  upon  payment  of  that 
sam  into  court,  so  that  Waters  still  retained  his  security  upon  the  pro- 
perty, and  had  also  the  3650/.  in  court  in  lieu  of  the  personal  liability  of 
Tayk>r,  Waters,  as  all  other  mortgagees  might,  whilst  unpaid,  pursued 
the  personal  remedy  and  also  enforced  his  mortgage;  but  if,  by  means 
of  his  personal  remedy,  he  procured  payment,  he  could  not  enforce  bis 
mortgage  title;  and  if  he  obtained  payment  by  means  of  his  mortgage 
title,  he  could  uot  afterwards  enforce  his  personal  remedy.  What  course 
did  Waters  choose?  So  far  from  considering  the  sum  of  3650/.  which 
bad  been  paid  into  court  as  paymeifU  of  the  debt,  be,  in  1816  or  1817, 
claimed  to  deduct  from  Taylor's  share  of  the  purcbase-fiioney  of  the 
Opera  House,  what  he  then  claimed  to  be  due  to  him  on  account  of  this 
debt,  and  it  has  since  been  ascertained  that  what  he  so  received  ex* 
oeeded  what  was  actually  due.  From  the  year  1816  or  1817,  therefore, 
the  whole  of  that  debt  has  been  paid.  From  the  moment  Waters  was 
so  pid,  be  ceased  to  have  any  title  whatever  to  the  .3650/.,  or  to  the 
^ock  purchased  with  it.  It  is  said,  indeed,  that  in  the  years  1818  and 
1S20,  Taylor  applied  to  have  the  money  paid  out  of  court  to  him,  and 
that  he  failed  in  getting  an  order  for  that  purpose:  and  clearly  he  was 
not  entitled  to  an  order  for  that  purpose  at  that  time;  for  although,  as 
between  himself  and  Waters,  the  debt  was  paid,  yet,  as  that  payment 
eoold  not  have  stood  against  the  joint  creditors  of  the  concern.  Waters 
had  a  right  to  hold  all  his  securities  until  it  was  ascertained  that  he 
should  be  entitled  to  retain  such  payment;  but,  it  being  now  ascertained 
that  he  is  so  entitled,  he  must  be  considered  as  paid  from  the  year  1816 
or  1817.  Waters  had  two  funds  to  resort  to;  the  property  pledged,  and 
the  money  which  represented  the  personal  liability.  He  elected  to  take 
payment  out  of  the  property  pledged,  and  he  thereby  released  the  Aind 
which  represents  the  personal  liability.  But  it  is  said  that  the  money 
so  paid  into  court,  and  the  proceeds  of  the  joint  property  paid  into  court 
in  the  cause  of  Taylor  tr.  Waters,  having  been  blended  in  one  fund,  and 
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payments  made  out  of  that  compound  fund,  it  will  be,  in  the  first  place, 
impossible  to  separate  the  funds,  and,  if  possible,  it  will  be  unjust  so  to 
do,  without  unsettling  all  the  payments  which  have  been  made  upon 
the  faith  of  the  whole  constituting  one  fund. 

As  to  the  first,  I  see  no  difficulty  in  dividing  the  fund.  The  amount 
paid  in,  and  the  quantity  of  stock  purchased  with  it,  and  the  investmeat 
of  the  dividends  which  arose  from  such  stock,  all  appear;  as  to  the 
second,  I  requested  the  attention  of  Mr.  Waters's  counsel  to  that  point, 
that  they  might  point  out  to  me  in  what  respect  the  refunding  and  re* 
storing  to  Mr.  Taylor's  estate  the  proceeds  of  the  3650/.,  would  derange 
or  render  unjust  any  other  payments.  No  such  case  has  been,  or  was 
capable  of  being  made  out.  Payments,  indeed,  were  made  out  of  the 
compound  fund,  in  Taylor  v.  Waters,  but  those  were  payments  which 
affected  the  joint  property;  and  that  the  court  did  not  intend  any  of  such 
payments,  or  any  of  the  costs  to  come  out  of  the  sum  of  3650/.,  is  clear 
rrom  the  order,  that  the  whole  of  that  sum,  and  the  interest  upon  it 
should  be  paid  to  Taylor's  estate.  The  right  to  the  apportionment  of 
the  payments  and  costs  would  have  been  as  available  against  the  3650/., 
as  against  the  funds  purchased  with  that  sum.  It  is  said,  that  it  was 
from  the  apprehended  interference  with  orders  before  made,  upon  the 
supposition  of  the  whole  forming  one  fund,  that  the  Vice-chancellor 
thought  it  right  to  restore  only  the  money,  with  interest,  to  Mr.  Taylor's 
estate.  This  question  came  before  His  Honour  with  many  other  com- 
plicated facts,  but  when  the  history  of  this  transaction  is  traced  by  itself, 
it'does  not  appear  that  any  such  difficulty  exists. 

Upon  carefully  examining  all  the  facts  of  the  case,  I  am  of  opinion 
that  Mr.  Waters,  having  taken  payment  of  his  debt  out  of  the  property 
pledged,  cannot  derive  any  benefit  from  this  fund  beyond  the  debt  and 
interest;  that  this  fund,  therefore,  which  was  originally  Mr.  Taylor's, 
has,  in  the  events  which  have  happened,  become  his  absolutely,  and 
that  his  estate  is  entitled  to  all  the  proceeds  which  have  arisen  from  (be 
investment  of  it;  and  that  there  will  be  no  difficulty  in  asoertaioing 
^aivhat  the  amount  is,  and  no  injustice  with  reference  to  what  has  been  the 
dealing  with  the  blended  fund,  and  no  interference  with  any  former 
order. 

It  must,  therefore,  be  referred  to  the  Master  to  ascertain  how  much  of 
the  stock  has  arisen  from  the  investment  of  that  money,  and  of  the  divi- 
dends from  the  stock  purchased  with  it.  The  cases  of  purchase-money 
paid  into  court  do  not,  I  think,  apply.  There,  the  payment  is  io  per- 
formance of  the  contract,  which  being  complied  with,  the  purchaser  has 
nothing  more  to  do  with  the  purchase-money.  It  was  scarcely  con- 
tended that  the  order  could  be  right  in  treating  the  stock  produanl  by 
the  investment  of  the  3650/.,  beyond  what  was  necessary  to  repay  that 
sum  with  interest,  as  joint  property,  the  transaction  in  question  having 
Bothiog  to  do  with  the  joint  dealings  or  joint  property. 
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Taylor  v.  Harrison. 

1  %/i»  4r  Craig^  274. 

Ad  order  referring  an  answer  for  insofficiency,  must  not  only  be  obtained,  but  must 
also  be  served,  within  the  six  days  allowed  by  the  fifth  order  of  1828  for  referring 
the  answer. 

April  31,  1836. 

IN  this  case  the  defendant's  answer  was  filed  on  the  14rh  of  Novem- 
ber 1835.  On  the  9th  of  January  1836,  the  plaintiff  delivered  excep- 
tions to  the  answer  for  insufficiency.  Under  the  fifth  of  the  new  orders 
of  1828,  therefore,  the  time  for  submitting  to  answer  the  exceptions 
expired  on  the  17th  of  January,  and  the  time  for  referring  the  excep- 
tions expired  on  the  23d  of  January.  The  plaintiff  obtained  an  order 
to  refer  on  the  18th.  On  the  25th,  the  order  to  refer  was  left  in  the 
Master's  office,  and  a  warrant  to  proceed  was  obtained.  A  copy  of  the 
order,  and  the  warrant  to  proceed,  were  served  on  the  defendant's  clerk 
in  conrt,  on  the  same  day.  On  the  29th  of  January  the  Master  reported 
the  answer  to  be  insufficient.  On  the  22d  of  March  the  defendant 
moved,  before  the  Vice-chancellor,  that  the  Master's  report  allowing 
the  exceptions  might  be  taken  off  the  file,  upon  the  ground  that  the 
plaintiff  ought,  before  the  23d  of  January,  to  have  served  the  order  of 
leference,  and  that,  as  he  did  not  do  so,  the  answer  was  to  be  deemed 
sufficient  from  that  day.  The  Vice-chancellor  granted  the  motion.  The 
plaintiff  now  moved  that  the  Vice-Chancellor's  order  might  be  dis- 
charged. 

Mr.  Wakefield,  and  Mr.  W.  T.  S.  Daniel,  for  the  motion. 

The  question  depends  upon  the  meaning  of  the  fifth  order*  of  1828, 
considered  with  reference  to  the  twelfth.  There  is  nothing  in  the  fifth 
order  requiring  the  plaintiff  to  serve  the  order  of  reference.  The  order 
of  reference  wa3  in  this  case  obtained  in  sufficient  time,  and  this  was  all 
that  was  necessary.  The  sixteenth  and  seventeenth  orders,  as  amended 
in  1831y  show,  that  when  the  general  orders  of  the  court  intend  that 
service  should  be  made,  it  is  so  expressed;  for  instance,  it  is  directed  that 
if  a  party  wants  a  commission,  he  must  not  only  procure  the  order  for 
it,  bat  also  serve  that  order,  within  a  given  time.  It  is  quite  sufficient, 
within  the  meaning  of  the  fifth  and  twelfth  orders,  if  the  plaintiff  serves 
his  order  within  such  time  as  will  enable  him  to  proceed  with  a  reference 
before  the  Master,  and  to  obtain  the  Master's  report  in  proper  time. 
The  form  of  an  order  of  reference  does  not  mention  that  it  shall  be 

*  Hie  fifth  order  of  1828,  is  in  the  following  words:*-^^  That  when  esceeptiooe 
takei)  to  an  answer  for  insofficiency  are  not  submitted  )k>,  Uie  plaintiff  may  at  the  ex- 
piration of  eight  days  after  the  exeeptions  are  delivered,  but  not  before,  unless  in 
injuoetion  causes,  rrfer  such  answer  for  insufficiency;  and  if  he  do  not  refer  the  same 
within  the  next  six  days,  he  shall  be  considered  as  having  abandoned  the  exeeptions; 
ia  which  ktier  case  such  answer  shall  be  thenceforth  deemed  sufficient." 

34» 
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senred;  but  that  is  usaal,  in  those  orders  of  which  service  is  necessary* 
Orders  which  are  to  date  from  the  time  of  service,  contain  words  direct- 
ing that  notice  shall  be  given.  The  question  turns  principally  upon  the 
meaning  of  the  word  '<  refer/'  in  the  fifth  order. 

Sir  William  Home,  and  Mr.  Teed,  contra. 

The  meaning  of  the  word  <<  refer''  in  the  fifth  order  is,  that  the  plain- 
tiff shall,  within  the  six  days,  take  the  order  of  reference  into  the 
Master's  office,  and  also  serve  it  upon  the  defendant.  It  was  intended 
that  the  defendant  should  have  proper  time  to  defend  himselt 

Mr.  Wakefield,  in  reply. 

The  fifth  order  has  never  in  practice  been  deemed  a  serviceable  order. 
The  Master's  opinion  was,  that  the  plaintiff  was  within  time,  and  be 
allowed  the  exceptions.  The  object  of  the  fifth  and  twelfth  orders  is 
to  prevent  delay  in  the  cause;  not  to  give  the  defendants  any  particular 
notice. 

The  LoBD  Chancellor. — The  question  turns  entirelv  on  the  mean- 
ing of  the  fifth  order.  The  plaintiff  is  precluded  from  aoing  anf  thing 
for  eight  days,  in  order  to  give  opportunity  to  the  defendant  to  set  him- 
self right;  and  when  the  eight  days  have  expired,  the  plaintiff  rnx^f 
within  six  days,  refer  the  answer.  So  far  the  duty  of  the  pluntiff  is 
prescribed.  The  latter  part  of  the  order  states  a  privilege  given  to  the 
defendant,  namely,  that  if  the  plaintiff  does  not  refer  the  answer  within 
six  days,  be  shall  be  considered  as  having  abandoned  the  exceptions, and 
the  answer  is  thenceforth  to  be  deemed  sufficient.  At  the  expiration  of 
the  six  days,  therefore,  if  no  step  has  been  taken,  the  defendant  may 
consider  the  answer  as  having  been  deemed  sufficient.  According  to 
Mr.  Wakefield's  argument,  however,  the  defendant  must  wait  nine  or 
ten  days,  because  he  does  not  know  whether  the  plaintiff  may  not  hare 
obtained  an  order  of  reference,  which  he  may  keep  in  his  pocket  until 
just  before  the  expiration  of  the  fortnight  allowed  for  obtaining  the 
report.  That  would,  undoubtedly,  be  the  consequence  of  considering 
the  word  "  refer"  to  mean  merely  obtaining  the  order.  It  would  be 
singular,  however,  that  there  should  be  an  actual  reference  pending, 
when  neither  the  Master,  nor  the  party  against  whom  the  order  of  re- 
ference had  been  obtained,  knew  anything  about  it.  This  woold  be 
contrary  to  the  express  provision  in  the  latter  part  of  the  order,  namely^ 
that  the  answer  <<  should  thenceforth  be  deemed  sufficient."  The  answer 
could  not  be  deemed  thenceforth  sufficient,  if  the  reference  might  be  pro- 
secuted afterwards.  Where  the  general  orders  use  a  term  which  em- 
braces no  more  than  the  obtaining  the  order,  service  is  also  directed; 
but  where  a  term  is  used  which  embraces  using^  as  well  as  obtaining^ 
the  order,  it  is  not  necessary  to  express  the  necessity  of  service. 

It  is  impossible  to  giro  effect  to  the  latter  words  of  the  fifth  order, 
without  holding  that  the  duty  of  serving  the  order  of  reference  is  in- 
cluded in  the  duty  of  referring  the  answer.  I  think,  therefore,  that  the 
Vice-Chancellor's  order  is  right,  and  the  present  motion  must  be  refused 
with  costs. 
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;  In  the  matter  of  JSruges. 

1  ify/fie  ^  Chit^,  S78. 

An  inqnlsitioii  ia  lanaey  having  found  that  a  person  was  a  lonaticy  and  had  been  in 
the  lame  stats  of  lanaey  from  the  time  of  her  birth,  the  inquisition  was  quashed, 
and  a  new  eooimission  issued. 

Feb.  11, 1836. 

IN  this  case  a  commission,  in  the  nature  of  a  writ  de  lunaiico  in- 
quireridOf  having  issued,  it  was  found  by  the  inquisition,  that  Sarah 
Taylor  Bruges  was  a  lunatic,  and  did  not  enjoy  lucid  intervals,  and  that 
she  bad  been  in  the  same  state  of  lunacy  from  the  time  of  her  birth;  but 
how  and  by  what  means  she  so  became  a  lunatic  the  jurors  knew  not, 
QDless  by  the  visitation  of  God. 

A  petition  having  been  now  presented,  praying  an  inquiry  as  to  the 
property  of  the  alleged  lunatic,  and  as  to  the  proper  committees  of  her 
person  and  estate,  the  secretary  of  lunatics  called  the  Lord  Chancellor's 
attention  to  the  finding  of  the  inquisition. 

Mr.  C.  Romilly,  who  appeared  in  support  of  the  petition,  stated  that 
the  young  lady  was  able  to  read,  and,  therefore,  she  could  not  have 
been  found  an  idiot    See  Fitz.  N.  B.  233. 

The  Lord  Chancellob  said,  that  the  proper  finding  would  have 
been  that  she  was  of  unsound  mind;  and  that  the  finding,  as  it  stood, 
vas  a  contradiction  in  terms.  See  Co.  Lit.  246  b,  and  247  a,  and  I  BI. 
Com.  304.  His  lordship  therefore  ordered  that  the  inquisition  should  be 
qoashed,  and  that  a  new  commission  should  issue. 


In  the  matter  of  the  Dovenby  Hospital. 

1  Mylne  ir  Craigj  ^9. 

WHERE  a  petition,  purporting  to  be  in  the  matter  of  a  charity  which 
is  already  the  subject  of  proceedings  under  the  52  G.  3,  c.  101,  and  pray- 
ing that  the  petitioner's  title,  as  alleged  heir  at  law  of  the  founder  of  the 
ctuirity,  may  be  put  in  a  course  of  inquiry,  is  presented  by  one  who  is 
no  party  to  such  proceedings,  and  who  has  not  complied  with  the  exi- 
gency of  the  statute  with  respect  to  charity  petitions,  the  petition  will  be 
ordered  to  be  taken  oflf  the  file  for  irregularity,  and  an  order  made  upon 
it  will  be  discharged. 

Whether  such  a  petition  would  be  regular,  even  if  the  required  for- 
malities had  been  complied  with,  quare? 

An  order  made  upon  petition  may  be  set  aside  on  motion,  when  the 
objection  is  grounded  upon  the  want  of  jurisdiction,  and  not  upon  enor 
in  the  substance  of  the  order  itself. 

Jan.  28,  29, 1836. 
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Wardle  v.  Carter. 

Where  a  p^rty  instntcted  his  cIeil:«>iti-ooart  to  enter  a  etweai  against  the  enrolment  of 
a  decree,  bat  the  clerk-in-conrt,  through  an  oversight,  neglected  to  do  so  in  proper 
time,  the  court  refased  to  vacate  the  enrolment  upon  that  ground, 

April  13, 1836. 

THIS  was  a  motion  on  behalf  of  the  plaintiff,  that  the  enrolment  of 
the  decree  might  be  vacated,  the  plaintiff  undertaking  to  present  a  peti- 
tion of  appeal  forthwith. 

It  appeared  from  the  affidavits,  that  the  cause  was  heard  on  the  merits 
en  the  23d  of  December  1835,  when  the  Vice-chancellor  made  a  decree 
dismissing  the  bill  with  costs;  that  the  plaintiff's  solicitor  went,  on  the 
16th  of  January,  to  the  seat  of  his  clerk- in-court,  and  there  instructed 
the  agent  of  the  clerk-in-court  to  enter  a  caveat  against  the  enrolment 
of  the  decree ;  that  the  agent  inserted  a  minute  of  such  instrucdoos  io  his 
memorandum  book,  but  that  no  caveat  was  entered  in  time,  the  matter 
having  through  some  oversight  been  neglected ;  that  the  decree  was 

Sassed  by  the  registrar  on  the  22d  of  February;  and  that  on  the  1st  of 
f  arch  the  docket  of  enrolment  was  left  for  the  Lord  Chancellor's  signa- 
ture, which  was  adhibited  on  the  following  day. 

Sir  W.  Home,  in  support  of  the  motion,  contended  that  in  a  case  of 
plain  mistake,  and  especially  where,  as  in  the  present  instance,  the  mi^ 
take  had  been  committed  by  a  person  who  was  the  officer  of  the  court, 
and  where  it  would  operate  oppressively  on  the  suitor,  the  court  was  in 
the  habit  of  relaxing  the  strict  rule  of  practice,  according  to  the  doctrine 
laid  down  and  acted  upon  by  Lord  Hardwicke;  Anon,  1  Ves.  sea  326. 
In  that  case  it  appeared  that  the  party  lodging  the  caveat  went  in  Ume, 
biut  carried  it  by  mistake  to  the  wrong  office;  a  state  of  circamstances 
almost  precisely  the  same  as  that  with  which  the  court  had  now  to  deal. 
No  blame  attached  to  the  plaintiff,  who  had  a  bona  Jidt  case,  and  who 
had  done  every  thing  which  could  be  expected  from  him  to  preserve  his 
right  to  have  the  cause  reheuKl.  The  old  practice  had  certainly  been  to 
enter  the  caveat  at  the  Six  Clerks'  Office,  as  appeared  from  the  prece- 
dents given  in  the  treatises  of  Harrison,  Hinde,  and  Turner  and  Vena- 
blfis;  and  although  the  modern  rule  was,  that  the  caveat  should  be  lodged 
with  the  secretary  at  the  Bolls,  that  appeared  to  be  a  retcent  ionovation, 
and  the  ignorance  of  the  plaintiff  upon  that  point  was  natural  and  ex- 
cusable. 

Mr.  Wigrani  and  Mr,  James^  contra^  submitted,  that  exoept  in  a  case 
of  surprise,  originating  in  the  conduct  of  the  opposite  party,  the  court 
never  relieved  a  suitor  from  the  consequenoes  of  enrolment.  The  party 
using  diligence  in  enrolling  bis  dooroe  was  entitled  Io  stand  upon  his 
strict  right;  Barnes  «•  Wilson,  I  Rass.  &  Mylne,  4d^»  (4  Gaud.  Cba.  itep* 
sstl)^  Balguy  v.  Chorley»  1  Mylae  &  Keen,  640^  (7  Cond.  Cba.  Sop.  ^)y 
Stevens  v.  Guppy,  Turn.  &  Russ.  178,  (11  Cond.  Cha.  R^fu  JAl);  •^ 


CASES  IN  CHANCERY.  893 

■ 

[Wardle  v.  Caiter.^1  Mylne  &  Craig,  883.1 

cially  where  the  cause  had  been  heard  and  decided  on  the  merits;  Char- 
man  V.  Charman^  16  Yes.  115.  Tha  doctrine  of  Lord  Hardwicke  upon 
this  subject  was  not  consistent  with  the  later  cases.  The  enrolment  of 
the  decree  in  the  present  instance  was  perfectly  regular,  and  was  not 
effected  with  unusual  or  undue  haste.  That  it  was  the  business  of  the 
solicitor,  and  not  of  the  six-clerk,  to  enter  the  caveaty  was  obvious  from 
the  fact  that  in  the  table  of  fees  allowed  to  solicitors,  which  table  was 
signed  by  Lord  Erskioe  and  Sir  W.  Grant,  two  of  the  items  were  fot 
drawing  the  caveat j  and  for  attending  to  enter  the  caveat  with  the  Se- 
cretary of  Decrees,  and  no  fee  was  allowed  to  the  clerk-in*court  on  either 
of  those  accounts.  If,  therefore,  a  party  chose  to  employ  his  clerk-in- 
coart  in  the  matter,  the  latter  could  only  be  considered  as  the  agent  of 
the  party,  who,  and  not  his  innocent  adversary,  must  suffer  the  conse- 
qaences  of  that  agent's  neglect. 

Sir  W.  Home,  in  reply,  observed,  that  Barnes  v.  Wilson,  Balguy  v. 
Chorley,  and  Stevens  v,  Guppy,  were  all  distinguishable  from  the  pre- 
sent caae,  inasmuch  as  in  none  of  those  cases  had  any  steps  been  taken, 
towards  entering  a  caveat  at  any  office,  before  the  expiration  of  the 
period  limited  for  that  purpose. 

The  Loan  Chancei.i.oh  said  the  whole  argument  turned  upon  the 
usnmption  that  the  plaintiff  had  gone  to  the  officer  of  the  court  and 
given  bim  the  necessary  instructions;  and  that  inasmuch  as  that  officer 
bad  neglected  his  duty,  the  plaintiff  was  entitled  to  be  relieved  from  the 
consequences  of  his  neglect  The  assumption,  however,  was  unfounded; 
for  the  clerk-in-court  was  no  more  than  the  agent  of  his  employer,  the 
solicitor  having  been  in  modern  times  interposed  between  the  client  and 
the  clerk4ri-court,  merely  with  a  view  to  a  more  convenient  distribution 
of  the  labour.  The  question  then  came  to  this,  whether  a  party's  own 
mistake,  or  the  mistake  of  his  agent,  was  to  deprive  his  adversary  of  the 
benefit  to  which,  according  to  the  strict  rule  of  practice,  the  latter  was 
entitled,  by  the  course  he  had  taken  in  procuring  the  enrolment  of  the 

decree. 

The  case  before  Lord  Hardwicke  was  not  very  satisfactory;  for  if  it 
were  to  be  upheld  as  an  authority,  the  cburt  would  have  no  fixed  rule 
to  go  by.  Even  upon  the  doctrine  supposed  to  be  laid  down  in  that 
case,  however,  the  defendants  here  did  not  appear  to  have  proceeded 
with  improper  haste;  for  the  enrolment  was  not  obtained  till  the  1st  of 
March,  although  the  decree  was  pronounced  in  the  previous  December. 

Upon  principle,  therefore,  as  well  as  upon  the  authorities,  the  de-* 
fendants  were  entitled  to  insist  upon  the  benefit  of  the  enrolment;  and 
the  motion  mast  be  dismissed  with  costs. 
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Ellis  V.  Selby. 

1  Afylne  4r  Craig^  286. 

A  testator,  after  giving  a  fund  to  his  executors  upon  certain  trusts,  declared  it  to  be 
his  will  that  in  the  event  of  the  failure  of  those  trusts,  an  event  which  happened, 
his  said  trustees,  and  the  survivors  and  survivor  of  them,  his  executors  or  adminis- 
trators, should  pay  and  apply  the  fund  to  and  for  such  charitable  or  other  parpoees 
as  they,  his  said  trustees,  and  the  survivors  or  survivor  of  them,  hi9  executors  ot 
administrators,  should  think  fit,  without  being  accountable  to  any  person  or  persons 
whomsoever  for  such  their  disposition  thereof:  Held,  that  these  words  created  i 
trust,  but  a  trust  of  so  indefinite  a  nature,  thai  it  could  not  be  earned  into  effect;  the 
bequest,  therefore,  failed,  and  the  fund  fell  into  the  residue.    , 

Jan.  32,  Feb.  1, 1836. 

PETER  RICHARD  LAHY  by  his  will,  dated  the  10th  of  June  1815, 
gave  to  Thomas  Wright,  since  deceased,  and  to  Nicholas  Tuite  Selby 
and  Henry  Robinson,  the  sum  of  600/.  bank  stock,  being  the  vbole  of 
bis.  property  in  that  fund,  upon  trust  to  pay  the  divid^Dds  to  Fiaooes 
Bennet,  for  her  life,  for  her  separate  use;  and  he  also  gave  legacies  to 
different  persons,  ioeluding  legaeies  of  50/.  a-piece  to  Wright,  Sdby,  and 
Robinson;  and  he  devised  to  William  Richard  Ellis  all  bis  freehold  mes- 
suages  or  tenements  in  the  town  of  Arundel  and  ia  Great  OcinoDd  street, 
fw  life,  with  remainder  to  bis  first  and  other  sons  successively  in  tail 
male;  and  for  want  of  such  issue,  he  devised  all  the  same  premises  to 
Wright,  Selby,  and  Robinson,  their  heirs  and  assigns  for  ever^  upon  the 
trusts  and  to  and  for  the  intents  and  purposes  thereinafter  expiQsed  and 
declared  of  and  concerning  the  same.  The  testator  then  gave  end  be* 
queathe4  all  bis  stpQk  or  funded,  property  in  the  4  per  cent,  and  3  per 
cent,  consols,  3  per  cent,  reduced,  and  5  per  cent,  navy  bank  annaiiies, 
td  Wright,  Selby,  and  Robinson,  and  the  survivors  and  survivor  of  them, 
and  the  executors  and  admtniatnators  of  such  survivor,  upon  trust  to  pay 
to  W.  R.  Ellis,  during  his  life,  the  whole  of  the  dividends  due  or  to  be- 
come due  thereon,  and,  after  the  decease  of  W.  R.  E^lis,  upon  tnisi  m 
the  benefit  of  his  issue  as  therein  mentioned;  and  the  testator  directed, 
that  after  the  decease  of  Frances  Bennet,  bis  said  trustees  and  the  sor- 
vivors  and  survivor  of  them,  and  the  executors  and  •administrators  of 
afuch  survivor,  should  pay  the  dividends  and  profits  of  his  bank  stock  to 
W.  R.  Ellis,  during  his  life,  and,.after  his  decease,  for  the  benefit  of  to 
lawful  child  or  children,  in  such  manner  as  he  had  thereinbefore  willed 
and  directed  respecting  his  stock  or  funded  property;  and  he  thereby  de- 
clared and  directed,  that  if  W.  R.  Ellis  should  happen  to  die  without 
issue  male  of  his  body  lawfully  begotten,  the  trusts  respecting  bis  free- 
hold property  should  be,  that  his  said  trustees  should  sell  and  dispose  ot 
the  same,  and  pay  thereout  certain  further  legacies,  and  that  bis  said 
trustees,  T.  Wright,  N.  T.  Selby,  and  H.  Robinson,  should  retain  to 
themselves  the  further  legacy  of  100/.  to  each  of  them;  and  that  his  saw 
trustees,  or  the  survivors  or  survivor  of  them,  his  executors  or  admifl^ 
trators,  should  retain  to  themselves  what  should  remain  in  band  iroa^ 
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the  prodace  of  the  sate  of  his  said  freehold  property  afler  payment  of  the 
last-mentiooed  legacies,  upon  trust  to  pay,  apply,  and  dilBtribute  the 
ame,  to  and  for  such  charitable  or  other  purposes  as  his  said  trustees 
and  the  survivors  and  survivor  of  them,  his  executors  or  administrators 
should  think  fit,  without  being  answerable  or  accountable  to  any  person 
or  persons  whomsoever  for  such  their  disposition  thereof.  The  testator 
then  expressed  himself  as  follows:— <<  And  should  the  said  William 
Richard  Ellis  die  without  issue  male  or  female  of  his  body  lawfully  be- 
gotten, then  and  in  such  case  my  will  is,  that  my  said  trustees  and  the 
sumvors  and  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  do  pay  or  cause  to  be  paid  to  the  said  Frances  Bennet, 
from  and  out  of  the  dividends  of  my  said  funded  property  one  annuity 
or  further  annual  sum  of  40/.  during  the  term  of  her  natural  life;  and 
subject  to  such  annuity,  that  my  said  trustees  and  the  survivors  and  sut- 
Tirorof  them,  his  executors  or  administrators,  do  pay  and  apply  the 
vhote  of  my  said  funded  property,  both  stock  and  dividends  due  or  to 
become  due  thereon,  and  also  my  said  bank  stock,  from  and  after  tto 
decease  of  the  said  Frances  Bennet,  to  and  for  such  charitable  or  other 
purposes  as  they,  my  said  trustees  and  the  survivors  or  survivor  of  them, 
his  executors  or  administrators,  shall  think  fit,  without  being  accountable 
to  any  person  or  persons  whomsoever  for  such  their  disposition  thereof.'' 
The  testator  gave  all  the  residue  of  his  personal  estate  to  W.  R.  Ellis, 
fats  executors,  administrators,  and  assigns,  and  appointed  Wright,  Selby, 
and  Robinson  executors  of  his  will. 

By  a  codicil,  dated  the  29th  of  Jnly  1S18,  after  reciting  that  Thomas 
Wright,  one  of  the  executors  named  in  his  will,  had  died,  the  testator 
iMxninated  and  appointed,  and  in  his  place  and  stead  put  William 
Holmes,  to  be  one  of  his  executors,  conjointly  with  N.  T.  Selby  and 
Henry  Robinson,  in  his  will  named  as  executors;  and  he  did  thereby 
delegate  to,  and  invest  the  said  W.  Holmes,  conjointly  with  the  said  N. 
T.  ^tby  and  H.  Robinson,  with  the  like  trusts  and  powers,  in  all  re- 
spects, as  were  by  his  said  will  to  the  deceased  T.  Wright  and  the 
said  N.  T.  Selby  and  H.  Robinson  given;  and  the  testator  tneret>y  gave 
and  bequeathed  to  the  said  W.  Holmes  a  legacy  of  50£,  and  also  an 
eventual  legacy  of  100/.,  in  like  manner  as  he  had  by  his  will  give&  and 
bequeathed  similar  legacies  to  his  now  co-executors. 

By  a  second  codicil,  dated  the  16th  of  November  1820,  the  teMator 
ratified  and  confirmed  his  wHI,  and  the  first  codicil  thereto;  by  such 
second  codicil,  also,  expressly  giving,  devising,  and  bequeathing  anto  the 
said  W.  Holmes,  his  heirs,  executors,  administrators,  and  assigns  (jointly 
vith  Aie  said  N.  T.  Selby  and  H.  Robinson,  their  heirs,  executors, 
administrators,  and  assigns),  all  power,  authority,  and  interest  in,  over, 
and  upon  the  several  estates  and  offsets  in  his  said  will  given,  devised, 
or  bequeathed  to  Thomas  Wright,  jointly  with  the  said  N.  T.  Selby  and 
H.  Robinson,  in  the  same  manner  and  for  the  same  purpose  as  though 
the  name  of  the  said  W.  Hdmes  was  inserted  in  the  said  will  in  the 
place  and  stead  of  the  said  T.  Wright  since  deceased,  but  not  further  or 
otherwise. 

William  Richard  Ellis,  having  survived  the  testator,  died  in  the  year 
1831,  without  leaving  any  child  or  children  surviving  him,  having  by 
his  will  given  all  hts  property  and  effeets,  of  every  sort  and  description, 
to  the  i^aintiff,  h»  widow,  whom  he  appointed  one  of  his  execntorS| 
and  wiio  alMe  proved  his  wilK 
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The  bill  was  filed  by  the  widow  of  W.  It  Ellis,  against  tbe^xecutOTB 
of  P.  R.  Lahy,  and  against  (he  Attorney-General,  iDsisting  that  the 
bequest  in  P.  R.  Lahy's  will,  to  his  trustees,  of  his  funded  property  and 
bank  stock,  in  the  event  of  W,  R.  Ellis  dying  without  issue  male  or 
female  of  his  body,  was  too  remote;  or  if  not,  then  that  the  trost  upon 
which  the  bequest  was  made  to  the  trustees  was  too  indefinite  to  be 
carried  into  effect,  and  was,  on  that  account,  void,  and  that,  therefore, 
all  the  property  so  bequeathed  fell  into  the  residue,  to  which  the  plain- 
tiff was  entitled. 

Upon  the  hearing  before  the  Vice-Chancellor,  His  Honour  was  of 
opinion  that  the  gift  over  to  the  executors,  in  the  event  of  the  death  of 
W;R.  Ellis  without  issue  of  his  body,  was  not  void  for  remoteness;  but 
that,  except  as  to  the  annuity  bequeathed  to  Frances  Benner,  it  was 
void  for  uncertainty,  and  that  the  funds  in  question,  subject  to  the 
annuity,  fell  into  the  residue.  The  executors  now  appealed  from  that 
part  of  His  Honour's  decree  which  declared  that  the  bequest  over  to 
Ihem  was  void  for  uncertainty. 

Sir  William  Home,  Mr.  Skirrow,  Mr.  Lynch,  and  Mr.  Blunt,  for  the 
executors. 

The  bequest  is  a  beneficial  beqciest  to  the  executors,  or  else  the 
bequest  creates  a  charity,  to  be  administered  by  the  executors  at  their 
own  absolute  discretion.  Ownership  consists  in  the  absolute  )tfj^^- 
ponendi,  without  liability  to  account  to  any  person  whomsoever;  ovo- 
ership  is,  therefore,  conferred  upon  the  executors  by  the  terms  of  the 
will.  It  is  to  be  observed,  that  the  testator  desires  the  executors  to  applf 
the  fund  to  charitable  or  other  purposes,  in  the  disjunctive;  a  circum- 
stance which  distinguishes  the  present  case  from  Morice  v.  The  Bishop 
of  Durham,  9  Yes.  399,  and  10  Ves.  522,  where  the  words  used  were 
in  the  conjunctive.  The  executors  had  certain  other  trusts  to  perform 
under  the  will,  and  that  circumstance  sufficiently  accounts  for  the  testa- 
tor calling  them  his  trustees,  in  the  clause  which  contains  the  bequest  ot 
the  fund.  They  cannot  be  considered  to  be  now  trustees  of  the  fund  m 
question;  for  it  is  of  the  essence  of  a  trust,  that  the  cestui  que  trusts 
should  have  a  right  to  call  upon  the  trustees  to  account;  and  where  the 
testator  declares  that  persons  to  whom  he  makes  a  bequest  shall  not  be 
accountable  to  any  persons  whomsoever  for  their  disposition  of  the  sub- 
ject of  that  bequest,  he  expressly  negatives  the  existence  of  a  trost.  la 
Gibbs  V.  Rumsey,  2  V.  &  B.  294,  the  bequest  was  to  the  testator's  "trus- 
tees and  executors,  to  be  disposed  of  unto  such  person  and  persoos^aod  m 
such  manner  and  form,  and  in  such  sum  and  sums  of  money,  as  they  lu 
their  discretion  shall  think  proper  and  expedient"  The  executors  were 
there  held  to  take  an  absolute  beneficial  interest  The  present  case  is 
stronger  than  Gibbs  v.  Rumsey,  for  there  were  no  words  there  to  negauve 
a  liability  to  account.  The  cases  of  Waldo  v.  Caley,  15  Ves.  206,  and 
Horde  v.  The  Earl  of  Suffolk,  2  Mylne  &  Keen,  59,  (7  Cond.  Cha.  Rep. 
260),  prove  that  if  the  present  bequest  is  to  be  applied  to  charity,  it  may 
be  so  applied,  at  the  absolute  discretion  of  the  executors.  No  person  can 
qualify  himself,  as  a  cestui  que  trust  under  this  will,  to  call  the  executors 
to  account  If  the  former  part  of  the  bequest  is  inconsistent  with  the  latter, 
the  latter  must  prevail:  Doe  dem.  Leicester  v.  Biggs,  2  Taunt  109,  and 
see  Sherratt  v.  Bentley,  2  Mylne  &  Keen,  149,  (7  Cond.  Cha.  Rep.  505). 
The  only  point  decided  in  Morice  v.  The  Bishop  of  Durham  wa^i  ^ 
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"b^evolence  and  liberality^'  did  not  mean  charity.  Loird  Eldon  in 
that  case  says,  that  if  the  person  to  whom  a  bequest  is  made  is  to  have 
it  entirely  in  his  own  power  and  discretion,  whether  to  make  the  appli- 
cation or  not,  it  is  absohitely  given.  See  10  Yes.  535.  That  principle 
vas  adopted  in  Heneage  v.  Lord  Andover,  10  Price,  230,  where  the 
testator  used  the  words  '<  unfettered  and  unlimited,^'  and  in  Goodtitle 
dm.  Pearson  v .  Otway,  2  Wilson,  0.  Where  there  is  a  gift  for  two 
purposes,  distinct  and  apart,  of  which  one  is  good  and  the  other  bad,  the 
ooort  will  reject  the  bad  and  adopt  the  good;  Grimmett  v.  Grimmett, 
Ambler,  210,  Slant's  ed.  This  case  is  stronger  than  that,  because  neither 
oftbepurposes  mentioned  in  the  present  bequest  is  against  law.  In  James 
V,  Allen,  3  Mer.  17,  and  Fowler  v.  Garlike,  1  Russ.  &  Mylne,  232,  (4 
Cond.  Cha.  Rep.  403,)  there  was  an  express  trust;  and  in  Vezey  v, 
JamsoD,  1  Sim.  &Stu.  69,  (1  Cond.  Cha.  Rep.  36,)  on  which  case  the  Vice- 
Cbaneellor  in  his  judgment  mainly  relied,  there  was  a  special  trust  and 
confidence.  In  Johnston  v.  Swann,  3  Madd.  467,  which  is  stated  from 
the  Registrar's  book  in  Mr.  Blunt's  edition  of  Ambler,  p.  585,  n.,  and 
vas  decided  by  Sir.  J.  Leach  in  the  year  1819,  a  bequest  to  executors, 
to  be  applied  for  the  benefit  of  such  public  or  private  charities  as  they 
ia  their  discretion  might  think  proper,  was  established,  and  was  ordered 
to  be  applied  by  the  executors  accordingly:  and  in  Jemmit  v.  Verril, 
decided  by  the  same  Judge,  in  December  1826,  where  a  residue  was 
given  to  trustees,  to  be  disposed  of  for  such  charitable  and  benevo- 
bt  purposes  as  G.  J.,  one  of  the  trustees,  should  direct  and  think 
proper,  it  was  ordered  that  the  residue  should  be  applied  as  G.  J. 
Md  point  out,  by  a  scheme  to  be  laid  before  and  settled  by  the  Mas- 
ter, Ambler,  585,  note  by  Mr.  Blunt,  where  the  case  is  cited  from  the 
K^strar's  book.  [The  Lord  Chancbllob.  The  two  last-mentioned 
cues  are  directly  at  variance  with  the  other  cases  on  the  same  subject]. 
This  case  is  manifestly  distinguishable  from  the  case,  recently  decided 
by  your  lordship,  of  Williams  v.  Kershaw,*  where,  the  gift  being  of  the 
residue  of  the  dividends,  interest,  and  annual  produce  of  a  fund^  to  be 
applied  to  such  benevolent,  charitable,  and  religious  purposes  as  the 
trustees  should,  in  their  discretion,  think  most  advantageous  and  bene- 
&aal,  your  lordship  held  that  the  bequest  could  not  take  effect  The 
vords  <<  upon  trust"  do  not  occur  in  the  disposition  of  that  part  of  the 
property  on  which  the  present  question  arises.  That  was  also  the  case 
in  Gibbs  t;.  Rumsey,  and  Sir  W.  Grant  makes  some  observations  on  the 
point  If  the  testator  has  created  a  trust,  then  this  case  is  like  Waldo  v. 
Caley;  if  he  has  not,  it  is  like  Heneage  v.  Lord  Andover.  Horde  v. 
"Hie  Earl  of  Suffolk  decides  that  the  word  <<  or"  creates  no  uncertainty. 
[The  LoRB  Chancellor.  Waldo  v.  Caley  was  determined  before  the 
<l^on,  that  a  private  charity  could  not  be  carried  into  effect  by  this 
coort;  see  Ommanney  v.  Butcher,  Turn.  &  Russ.  260,  (11  Cond.  Cha. 
Hep.  144;)  that  explains  the  case,  and  reconciles  it  with  the  other  cases, 
h  Horde  v.  The  Earl  of  Suffolk,  Sir  John  Leach  took  no  notiece  of  the 
objection,  that  a  private  charity  could  not  be  carried  into  effect,  although 
(liat  objection  appears  to  have  been  urged].  Rather  than  declare  the 
^bole  bequest  void  for  uncertainty,  the  court  will  divide  the  clause  con- 
taining it  into  two  parts,  and  will  at  all  events  allow  one  moiety  to  be 

*  Heard  Jaly  13,  and  decided,  December  11, 1835,  at  th^  Rolls:  the  caae  will  be 
Kpoited  by  Messrs.  Mylne  &  Ke0n, 
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applied  to  charity  under  the  direction  of  the  execntors;  Attorney- 
General  v.  Ddyley,  7  Ves.  sis,  note.  The  words  may  be  considered  to 
create  an  imperfect  obligation.  The  <<  charitable"  is  sofficient,  by 
stamping  the  character  of  the  bequest,  to  remove  all  question  of  uocer- 
tainty.  It  is  to  be  observed ,  that  in  Fowler  v.  Garlike  the  mere  distri- 
bution of  the  fund  was  left  to  the  discretion  of  the  trustees;  here  the 
executors  may  dispose  of  the  fund  as  they  please.  The  testator's calliog 
his  executors  trustees  has  no  eflfect  in  creating  a  trust;  seeSV.fcB. 
297;  if  the  nature  of  the  bequest  were  such  as  to  create  a  trust,  a  trust 
would  be  created,  whether  they  were  called  trustees  or  not  If  the 
bequest  here  had  been  to  charitable  or  other  purposes,  without  more,  it 
might  be  said  to  be  void  for  uncertainty;  but  the  discretion  given  to  the 
executors  preserves  it  from  that  construction.  The  short  judgment  of 
the  Master  of  the  Rolls  in  Fowler  v.  Garlike  cannot  be  considered  to 
have  overruled  Gibbs  v.  Ruoisey. 

The  Solicitor-General,  Mr.  Knight,  and  Mr.  Wyatt,  for  the  plaintiff. 
There  is  no  difference  between  Fowler  v.  Garlike  and  the  present 
case,  except  that  this  is  stronger.  '  All  that  Gibbs  v.  Rumsey  decided 
was,  that  where  there  was  an  absolute  power  of  disposition,  and  no- 
thing on  the  face  of  the  will  to  create  a  trust,  or  to  show  for  vbat  pur- 
foses  the  disposition  was  to  be  made,  an  absolute  interest  was  given. 
n  the  present  case  the  testator  has  evinced  an  intention  that  the  dispo- 
sition  should  be  in  &vour  of  certain  objects,  although  he  has  not  ex- 
pressed those  objects  with  sufficient  certainty.  The  declaration,  that  the 
executors  shall  not  be  answerable  or  accountable,  amounts  to  nothing. 
If  a  trust  is  created,  those  words  are  void.  The  coart  might  allow  a 
trustee,  acting  under  such  a  bequest,  to  exercise  a  discretion  as  to  the 
objects,  but  would  hold  him  accountable  for  the  application  of  the  ftmi 
All  principle  and  all  authority,  however,  show  that  the  trust  created  in 
the  present  instance  is  such  as  cannot  be  carried  into  effect;  Morice  t. 
The  Bishop  of  Durham,  Waldo  v.  Caley,  James  v.  Allen,  Vezey  v, 
Jamson,  Ommanney  v.  Butcher,  Turn.  &  Russ,  260,  (11  Gond.  Cha. 
Rep.  144.)  The  latter  case,  if  at  variance  with  Waldo  v.  Caley,  mu< 
be  understood  to  have  overruled  it,  as  it  was  determined  at  asuti^qa^ 
period.  In  Gibbs  v.  Rumsey  there  was  no  pretence  of  a  charitable 
bequest.  Horde  v.  The  Earl  of  Suffolk  does  not,  sub  sikntiOfO^esvak 
Ommanney  v.  Butcher.  The  cases  of  Johnson  v.  Swana  and  lenuni^ 
V.  Verril  are  clearly  not  law.    This  case  falls  directly  within  the  prina- 

{>Ie  of  the  decision  in  Williams  t;.  Kershaw,  where  the  words  were  much 
ess  indicative  of  an  intention  to  vest  an  absolute  discretioti  in  the  trus- 
tees than  the  words  used  in  the  will  now  under  consideration. 

The  whole  frame  of  the  will  in  the  present  case  shows  that  the  testis 
tor  did  not  intend  the  executors  to  take  this  fund  benefidally.  T|ie  p 
is  made  subject  to  the  payment  of  the  various  legacies,  among  which  aie 
legacies  to  the  executors  themselves;  and  the  trust  is  to  pay,  apply*  ^ 
dispose  of  the  fund.  Morice  v.  The  Bishop  of  Durham  proves  that  il» 
person  takes  in  trust,  he  cannot  take  beneficially;  he  must  take  for  the 
purposes  designated  by  the  will,  if  those  purposes  are  certain,  or  if  they 
are  not,  then  for  the  next  of  kin,  or  residuary  legatee. 

Sur  W.  Home,  in  reply. 

The  case  of  Williams  v.  Kershaw  does  not  affect  this  questisa;  the 
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bod  tbore  could  not  be  divided,  but  must  have  been  applied  to  purposes 
vhich  were  not  only  benevoleut,  but  also  charitable  and  religious.  The 
case  of  Jemmit  v.  Verril  is  of  a  later  date  than  Vezey  v.  Jamson. 

Feb.  1.  The  Lord  Chancellob  [after  stating  the  material  parts  of 
the  will]: — 

The  clause  disposing  of  the  produce  of  the  real  estate,  upon  which  no 
qnestion  arises,  will  be  found  to  be  expressed,  with  a  very  slight  varia- 
tioD,  in  identically  the  same  words  as  the  clause  upon  wiiich  the  present 
question  arises. 

It  is  contended,  that  under  this  latter  clause  the  executors  took  an 
absolote  bene6cial  gift;  that  is  to  say,,  that  as  the  testator  in  giving  the 
ultimate  interest  in  his  personal  estate  has  not  used  the  words  <<  upon 
tnist,''  with  which  he  had  prefaced  his  disposition  of  the  produce  of  his 
real  estate,  the  same  words  of  gift  are  to  receive  different  constructions, 
aod  that,  with  respect  to  the  personal  estate,  they  are  to  be  taken  as 
gtring  the  beneficial  interest,  whereas,  with  respect  to  the  produce  of  the 
real  estate,  they  are  to  be  taken  as  only  constituting  the  donees  trus- 
tees for  charitable  uses.  If  the  fund  were  intended  for  the  executors' 
own  benefit,  the  testator  might  have  left  with  them  the  option  of  dis- 
poaog  of  it;  but  they  are  to  pay  and  apply  it  for  certain  purposes  men- 
tiooed  in  the  will.  Then,  again,  the  direction  to  the  executors  to  pay 
aod  apply  the  fund  to  such  charitable  or  other  purposes  as  they  should 
tiunk  fit,  18  very  inconsistent  with  the  notion  that  they  were  to  be  abso- 
lutely entitled  to  it.  Again,  if  the  testator  intended  that  they  should 
hre  it  for  their  own  use,  it  cannot  be  supposed  that  he  would  add  a 
direction  that  they  should  pay  or  apply  it  for  charitable  or  other  pur- 
poses without  being  answerable  or  accountable.  If  he  intended  to  give 
ihem  the  property  ab»>lutely,  such  b  direction  would  be  quite  super- 
fiaoas,  although  it  is  perfectly  consistent  with  an  intentiop  on  his  part  to 
create  a  general  indefinite  trust  The  argument  in  favour  of  the  inten- 
tioQ  to  make  an  absolute  gift  to  the  executors  was  principally  rested 
opoQ  these  latter  words;  but  they  appear,  on  the  contrary,  to  establish 
conclusively  that  the  testator  considered  he  had  created  a  trust,  although 
Itedid  not  intend  that  any  power  should  be  given  to  investigate  or  com- 
pel the  execution  of  that  trust. 

if  any  doubt,  however,  remains  upon  this  part  of  the  case,  the  first 
codicil  effectually  removes  it.  By  the  will,  the  testator  had  originally 
given  to  the  executors  a  legacy  of  50/,,  and  afterwards  a  legacy  of  100/. 
each,  and  by  the  first  codicil  he  makes  a  provision  for  the  death  of  one 
of  those  executors,  and  the  appointment  of  another  in  his  stead.  The 
^^tor  by  his  second  codicil  repeats  his  intention  of  putting  Holmes, 
^  new  executor,  precisely  in  the  situation  of  Wright,  the  deceased  ex- 
^tor. 

la  favour  of  the  construction  contended  for  by  the  defendants,  Gibbs 
p-  Rumsey,  2  V.  &B.  294,  was  cited  and  relied  upon;  but  the  present,  like 
other  cases  of  construction,  depends  upon  the  particular  language  which 
^  testator  has  used,  and  Tery  slight  expressions  may  make  a  most 
loaterial  difference.  In  Gibbs  v.  Rumsey,  Sir  W.  Grant  was  of  opinion 
^t  the  expressions  used  were  only  descriptive  of  absolute  ownership, 
^ndthat  the  parties  were  entitled  to  the  property  beneficially.  Of  that 
case,  however,  it  is  sufficient  to  observe,  that  it  wanted  nearly  all  the 
drcamstaoees  and  expressions  which  are  to  be  found  in  this  will,  and 
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which  are  relied  upon  as  constituting  a  trust.  On  the  other  hand,  the 
circumstances  in  Fowler  t;.  Garlike,  1  Russ.  &  Mylne,232y  (4Con(i.Cha. 
Rep.  403,)  come  much  nearer  to  the  present  case,  although  they  are 
less  favourable  to  the  argument  of  the  gift  being  a  trust,  inasmuch  as  the 
will  there  made  no  reference  or  allusion  to  charity,  and  it  was  held  that 
as  it  was  a  mere  trust,  the  objects  of  the  trust  were  too  indefinite,  and 
the  trust  failed.  If  the  two  cases  of  Gibbs  v.  Rumsey,  and  Fowler  v. 
Garlike  can  stand  together,  the  latter  would  be  a  much  stronger  autho- 
rity in  favour  of  this  being  construed  as  a  trust  than  the  former  would  be 
in  favour  of  its  being  construed  as  an  absolute  gift  Questions  of  this  kiod, 
however,  must  be  decided  upon  the  construction  of  the  language  of  the 
instrument  in  each  particular  case,  and  in  this  will,  I  think  the  trust  is 
very  sufficiently  declared.   ^ 

Another  point  made  was,  that  the  court  would  divide  the  fund  be- 
tween the  charity  and  the  other  objects;  and  The  Attorney-General  r. 
Doyley  (reported  in  a  note  to  Moggridge  v,  Thackweil,  see  7  Ves. 
58,  n.),  was  cited  upon  that  point,  but,  eventually,  the  point  was  very 
properly  abandoned. 

The  question,  therefore,  remains,  whether  this  gifl  is  too  indefinite  to 
be  carried  into  effect.  That  question  is  as  nearly  as  possible  the  same 
as  that  which  I  lately  decided  in  Williams  ti.  Kershaw,  or,  at  least,  it 
comes  quite  sufficiently  close  to  it  to  bring  it  within  the  same  priDcipie. 
In  Williams  v.  Kershaw  the  testator  directed  his  trustees  to  apply  *^  the 
residue  of  the  said  dividends,  interest,  and  annual  produce,  to  and  for 
such  benevolent,  charitable,  and  religious  purposes  as  they  in  their  dis- 
cretion should  think  most  advantageous  and  beneficial,  and  to  and  for 
no  other  use,  trust,  intent,  or  purpose  whatsoever;'^  and  I  came  to  the 
conclusion  that  those  words  were  not  to  be  used  in  the  conjunetive,  but 
that  there  was  a  discretion  in  the  trustees  to  apply  the  fund.  V^^^ 
eonstruction  be  right  (and  I  have  seen  no  reason  to  alter  my  opioion), 
the  difference  between  the  expressions  used  in  that  will  and  the  present 
is  not  such  as  to  lead  me  to  a  different  conclusion.  In  the  course  of  my 
judgment  in  that  case,  I  investigated  all  the  authorities  which  were  then 
brought  under  my  consideration.  Some  of  them,  perhaps,  were  not 
quite  consistent;  but  I  came  to  that  conclusion  upon  the  authority  of  two 
cases  decided  by  Sir  W.  Grant.  In  Morice  v.  The  Bishop  of  Durham, 
9  Ves.  399,  Sir  W.  Grant  lays  down  the  rule  in  these  terms:  "The ques- 
tion is  not,  whether  the  trustee  may  not  apply  it  upon  purposes  wholly 
charitable,  but  whether  he  is  bound  so  to  apply  it;"  and  in  James f. 
Allen,  3  Mer.  17,  he  says,  "  If  the  property  might,  consistently  withihe 
will,  be  applied  to  other  than  strictly  charitable  purposes,  the  trust  istoo 
indefinite  for  the  court  to  execute."  In  this  case,  the  appellants  contend 
that  the  latitude  given  is  so  great,  that  the  terms  of  the  bequest  amount 
to  an  absolute  gift,  and  yet  they  contend  that  the  bequest  is  so  strictly 
charitable,  as  to  be  tmpable  of  being  carried  into  effect  as  such.  I  ^^ 
of  opinion,  however,  that  the  discretion  is  not  so  large,  as  to  relieve  the 
gift  from  being  a  trust,  but  that  it  is  too  indefinite  to  be  carried  into 
effect,  and,  consequently,  that  the  gift  fails,  and  that  the  Vice-Chan- 
cellor's decree  is  right;  but,  as  the  appeal  was  presented  before  the  (»^• 
cision  in  Williams  v.  Kershaw,  I  do  not  think  that  it  should  be  affirmed 
with  costs.    See  Coxe  v.  Basset,  3  Ves.  155. 
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In  the  matter  of  Blair,  a  Lunatic. 

1  Mylne  &  Oaig^  300. 

Payments  oat  of  a  female  lonatic's  income,  for  the  better  maintenance  and  support  of 
her  nephews,  ordered,  under  the  circnmstances.  The  court,  however,  makes  such 
orden  with  ^reat  jealousy  and  caution. 

Februaiy  13, 1836. 

MARGARET  BLAIR,  the  lunatic,  was  entitled  to  real  and  personal 
estate,  which  together  yielded  au  income  of  2000/.  per  annum  or  there- 
abouts, out  of  which  an  annual  allowance  of  670/.  had  been  made  for 
her  maintenance  and  support.  Edward  Ord  Warren,  the  Rev.  John 
Crabbe  Wanen,  and  Sarah,  the  wife  of  the  Rev.  Crosbie  Morgell,  were 
the  lunatic's  only  next  of  kin,  being  the  children  of  her  deceased  sister. 
Ed\rard  Ord  Warren  was  her  heir-at-law  and  also  committee  of  her 
person  and  estate.  E.  0.  Warren  and  J.  C.  Warren  being  anxious  that 
in  allowance  should  be  made  to  them  for  their  own  benefit,  out  of  the 
iiKome  of  the  lunatic^s  property,  and  their  sister  consenting,  it  was 
referred  to  the  Master  to  inquire  whether,  regard  being  had  to  the  cir- 
Gamstances  and  estate  of  the  lunatic,  and  to  the  comfort  she  was  capa- 
ble of  receiving,  and  also  the  circumstances  and  situation  of  E.  0. 
Warren  and  J.  C.  Warren,  it  would  be  proper  that  any,  and  if  any, 
vbatsam  of  money  should  be  allowed  for  the  maintenance  and  support 
of  the  lunatic,  in  addition  to  the  sum  of  670/.  per  annum  already  allowed 
for  that  purpose. 

The  Master  by  his  report,  dated  the  8th  of  May  1835,  found  that, 
Qoder  a  family  settlement,  E.  0.  Warren  and  J.  C.  Warren  would,  ui 
^  event  of  the  lunatic's  dying  intestate,  become  entitled  in  equal 
shares  to  the  lunatic's  real  estate,  subject  to  the  payment  of  an  annuity 
of  400/.  to  their  sister,  and  that  they  would  also,  under  the  same  settle- 
DKot,  upon  the  death  of  the  lunatic,  become  absolutely  and  equally 
titled  to  all  her  personal  estate;  he  found,  that  although  the  com- 
loi^on  was  not  issued  till  the  year  1824,  the  lunatic  had  been  of  un- 
sound mind  since  the  year  1812,  and  that  there  was  not  any  probability 
of  her  ever  recovering  the  use  of  her  resuson,  or  becoming  capable  of 
maoaging  herself  or  her  estate;  and  that,  in  the  month  of  June  1895, 
she  was  visited,  in  the  asylum  in  which  she  resided,  by  two  physicians, 
in  order  to  ascertain  to  what  extent  her  comforts  and  enjoyments  might 
be  reasonably  extended,  and  who  reported  that  she  was  in  good  health, 
&nd  that  on  their  distinctly  asking  whether  anything  coukl  be  done  to 
increase  her  comforts,  her  reply  was  in  the  negative;  and  that  during 
Ihe  inquiry,  great  pains  had  been  taken  that  she  should  have  an  oppor- 
tonity  of  giving  a  free  and  unbiassed  reply,  and  that  she  was  very  well 
intent  to  pursue  the  course  of  life  she  had  so  long  followed;  and  they 
^nsed,  rather  that  her  present  tranquil  state  should  be  undisturbed, 
^  that  new  modes  should  be  adopted,  which,  at  all  events,  would  be 
rf  trifling  value,  and  might,  in  the  issue,  tend  to  disappointment  The 
^port  further  stated^  that  evidence  had  been  adduced  before  the  Master 
to  show  that  the  income  of  E.  0.  Warren  was  only  300/.  per  annum  (^ 
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thereabouts,  and  was  wholly  iosuflicient  (ot  his  support,  haying  regard 
to  his  expectations  in  life;  and  to  show  also  that  the  income  of  J.C. 
Warren  did  not  exceed  the  clear  sum  of  288/.  per  annum.  Tlie  Master 
then  certified  that,  having  regard  to  the  circumstances  andsitoation  of 
the  lunatic,  and  the  comfort  she  was  capable  of  receiving,  and  also  to 
the  circumstances  and  situation  of  the  said  E.  0.  Warren  and  J.  C. 
Warren  respectively,  he  was  of  opinion  that  the  sum  of  900/.  should  be 
allowed  for  the  maintenance  and  support  of  the  lunatic,  in  addition  to 
jthe  sum  of  670/.  per  annum  already  allowed  for  that  purpose. 

A  petition  having  been  presented  to  confirm  the  Master's  report,  it 
was  heard  before  the  Lords  Commissioners,  on  the  13th  of  August 
1835,  when  their  lordships  expressed  disapprobation  of  the  coQciusioQ 
to  which  the  Master  had  come,  upon  the  circumstances  stated  in  his 
report,  and  referred  it  back  to  the  Master  to  review  his  report,  so  far  as 
such  report  found  that  it  would  be  proper  that  the  additional  allowaoce 
of  900/.  should  be  made,  with  liberty  to  state  special  circufflstaDces. 
The  Master,  by  his  further  report,  certified,  that  it  appeared  to  him,  by 
the  before-mentioned  report  of  the  physicians,  that  no  further  arrange- 
ments could  be  made  for  increasing  the  comfort  of  the  lunatic,  and  that 
the  allowance  of  670/.  per  annum  already  made  for  her  maintenaDce 
and  support  was  sufficient  for  that  purpose,  and  for  providit^  all  such 
comforts  as  the  lunatic  was  capable  of  enjoying.  The  Master  then  cer- 
tified, that  it  appeared  to  him  that  the  income  of  E.  0.  Warren  did  not 
exceed  300/.  per  annum,  and  was  wholly  insufficient  for  his  support, 
having  regard  to  his  expectations  in  life;  and  that  the  clear  yearly 
income  of  J.  C.  Warren,  who  was  a  clergyman  of  the  church  of  Eng- 
land, did  not  exceed  288/.  per  annum;  and  he  was  of  opinion,  that  the 
sum  of  600/.  per  annum  should  be  allowed  for  the  maintenaDce  and 
support  of  the  lunatic,  in  addition  to  the  sum  of  670/.  per  annum  already 
allowed  for  that  purpose. 

A  petition  was  now  presented  by  E.  O.Warren,  praying  that  the 
Master's  further  report  might  be  confirmed,  and  that,  out  ot  the  addi- 
tional sum  of  600/.,  300/.  might  be  retained  by  the  plaintiff  for  his  own 
use,  and  that  the  remaining  300/.  might  be  paid  to  J.  C.  Warren. 

The  Lord  Chancellor  said  that  he  entertained  great  doubts  with 
respect  to  the  power  of  the  Great  Seal  to  grant,  and  with  respect  to  the 
propriety  of  granting  allowances  to  relations  of  lunatics,  for  wboin  the 
lunatic  was  not  legally  bound  to  provide;  but  his  lordship  expressed  aa 
opinion  that  the  Master  had  improved  upon  his  former  report,  by 
recommending  a  smaller  allowance.  In  Ex  parte  Whitbread  in  ^^ 
Hinde,  see  2  Mer.  99,  in  which  his  lordship  was  counsel,  he  recollected 
that  Lord  Eldon  fell  very  great  difficulty  in  acceding  to  an  applicatioij 
similar  to  the  present;  the  matter  was  several  times  mentioned  tol>ora 
Eldon,  and  he  repeatedly  answered,  by  asking  what  power  he  had  to 
give  away  the  property  of  a  lunatic.  Lord  Eldon  did,  at  last,  accede 
to  the  prayer  of  the  petition  in  that  case,  and  the  precedent  which  ne 
had  so  made  had  been  followed  in  several  subsequent  instances,  i"^ 
practice,  however,  was  one  which  could  not  be  regarded  with  too  mtic 
caution,  and  the  principle  involved  in  it  ought  to  be  narrowed  ratfie 


than  extended  in  its  operation;  and  his  lordship  desired  that  it  ibJS 
be  understood,  that  he  would  never  exercise  such  a  jurisdiction  wi»^° 
the  greatest  possible  jealousy  and  caution.    As,  however,  the  f^i 
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had  been  so  far  followed^  and  as  there  seemed  no  probability  that  the 
lunatic  would  recover,  or  would  be  capable  of  greater  enjoyments  than 
those  which  were  now  afforded  to  her,  his  lordship  would,  in  the  present 
mstance,  make  the  order.  See  in  re  Windsor,  21st  of  December  1831. 
Shelford  on  Lunatics,  160. 

Mr.  Wigram  and  Mr.  Richards,  for  the  petitioner. 
Mr.  Barber  and  Mr.  Phillimore,  for  J.  C.  Warren. 
Mr.  DixoQ  consented  to  the  order,  on  behalf  of  Mr.  and  Mrs.  Mor- 

gell. 

The  order,  after  confirming  the  Master's  report^  and  directing  that  the 
samof600/.  per  annum  should  be  allowed  for  the  maintenance  and 
support  of  the  lunatic,  in  addition  to  the  sum  of  670/.  already  allowed 
for  that  purpose,  making  together  the  sum  of  1270/.  per  annum;  and 
after  prescribing  the  time  from  which  the  additional  allowance  should 
commence,  and  the  manner  in  which  tlie  whole  annual  sum  should  be 
raised,  directed  that  the  whole  allowance  of  1270/.  per  annum  should 
be  paid  and  applied,  by  the  petitioner,  in  manner  following;  viz.  the  sum 
of  670/.  for  the  maintenance  and  support  of  the  lunatic,  the  sum  of  300/. 
for  his  own  better  maintenance  and  support,  and  the  sum  of  300/.  to  J. 
C.  Warren  for  his  better  maintenance  and  support. 


Shirley  v.  Earl  Ferrers. 

1  %/fie  jr  Craig,  304. 

The  common  direction  that  a  party  shall  produce  before  the  Master  all  books  and 
papers  relating  to  the  matters  in  question,  as  the  Master  shall  direct,  entitles  the 
Master  to  require,  by  his  warrant,  that  all  such  books  and  papers,  generally,  shall 
be  left  in  his  office;  and  a  refusal  to  leave  them,  in  pursuance  of  such  a  warrant,  is 
A  disobedience  to  the  order  of  the  conrt  which  has  directed  their  production. 

Hay  33, 1836. 

EARL  FERRERS,  having  employed  Messrs.  Dewes  and  Fisher,  of 
Ashby-de-la-Zouch,  as  his  solicitors  in  this  cause^  and  in  various  other 
nutters  of  business,  and  having  determined  to  employ  them  no  longer, 
vas  desirous  that  their  bill  of  costs  should  be  taxed.  His  lordship  ac- 
cordingly procured  an  order  at  the  Rolls,  on  the  5th  of  December  1835, 
^J  which,  upon  his  submission  to  pay  what  should  appear  due  upon  the 
Nation,  it  was  ordered,  that  Messrs.  Dewes  and  Fisher  should,  withia 
%  fortnight  after  notice  of  the  order,  deliver  to  the  earl  a  bill  of  all  such 
fees  and  disbursements  as  they  claimed  to  be  due  to  them  in  this  cause, 
^Qd  in  all  other  matters  of  business  wherein  they  had  been  employed  as 
liis  solicitors;  and  that  it  should  be  referred  to  the  Master  in  rotation  to 
tax  such  bill;  and  that  Messrs.  Dewes  and  Fisher,  and  also  the  earl, 
should  produce  before  the  Master,  upon  oath,  as  the  Master  should  di- 
rect, all  books,  papers,  and  writings  in  their  custody  or  power  relating 
to  the  said  bill,  or  to  any  of  the  items  or  charges  therein,  and  that  they 
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should  be  examined  upon  interrogatories  touching  the  same,  as  the 
Master  should  direct;  and  that  upon  the  earl  paying  to  Messrs.  Dewes 
and  Fisher  what  should  appear  due  to  them  upon  the  taxation  of  the 
bill,  they  should  deliver  to  his  lordship,  upon  oath,  all  deeds,  books, 
papers,  and  writings  in  their  custody  belonging  to  him. 

Messrs.  Dewes  and  Fisher  accordingly  delivered  their  bill  of  costs,  by 
which  they  claimed  a  sum  of  3326/.  18«.  Id.  as  dne  to  them  from  Earl 
Ferrers.  Their  agent  also  attended  the  Master,  in  the  coune  of  the  tax- 
ation, with  such  books  and  papers  as  the  Master  from  time  to  time  re- 
quired; but  he  refused  to  leave  any  of  such  books  and  papers  in  the 
Master's  office,  upon  the  ground  that  Messrs.  Dewes  and  Fisher  had  a 
lien  upon  them  for  the  amount  of  their  bill  of  costs,  and  were,  therefore, 
entitled  to  retain  possession  of  them  until  that  amount  should  havebeea 

Said.  A  Master's  warrant  was  then  taken  out,  which  required  Messrs. 
^ewes  and  Fisher  to  produce  and  leave,  upon  oath,  in  the  Master's 
office,  on  the  9th  of  March  1836,  all  books,  papers,  and  writings  in  (heir 
custody  or  power  relating  to  their  bill  of  costs,  or  to  any  of  the  items  or 
charges  therein.  The  agent  of  Messrs.  Dewes  and  Fisher  attendd  this 
warrant,  but  still  declined  to  leave  any  of  the  books  or  papers  io  the 
Master's  office. 

On  the  21st  of  March  1836,  the  Master  certified,  at  the  requestor  (he 
earl's  present  solicitor,  that  he  had,  in  pursuance  of  the  order  of  the  5th 
of  December  1835,  been  attended  by  the  earl's  solicitor,  and  by  the  so- 
licitor or  agent  of  Messrs.  Dewes  and  Fisher,  and  that  Messrs.  Dewes 
and  Fisher  had  not  brought  in  before  him  upon  oath  all  books,  papers, 
and  writings  in  their  custody  or  power,  relating  to  the  matters  in  the 
order  mentioned,  although  they  had  been  duly  summoned  so  to  do. 

By  an  order  of  the  Vice-Chanceltor,  also  dated  the  2l8t  of  March 
1836,  reciting,  that  it  was  alleged  that  Messrs.  Dewes  and  Fisher  had 
not  left  in  the  Master's  office  the  books,  papers,  and  writings  in  their 
custody  or  power,  relating  to  the  matters  mentioned  in  the  order  o{  the 
5th  of  December  1835,  although  they  had  been  duly  summoned  to  bring 
into  the  Master's  office  all  such  books,  papers,  and  writings,  parsoant  to 
the  said  order,  it  was  ordered,  that  they  should,  within  four  days  after 
personal  notice  of  the  present  order,  leave  all  books,  papers,  and  writiogs 
in  their  custody  or  power,  relating  to  the  bill  of  costs^  or  to  any  of  the 
items  or  charges  therein,  in  the  Master's  office,  or,  in  default  thereof, 
that  they  should  stand  committed  to  the  Fleet.  A  second  warrant 
having  been  taken  out,  which  was  expressed  in  the  same  ternos  as  the 
first,  and  was  attended  by  the  like  result,  an  order  was  made  by  the 
Vice-chancellor  on  the  12th  of  April  1836,  by  which,  after  reciting  the 
order  of  the  21st  of  March,  and  that  it  was  alleged  that  it  appeared  by 
affidavit,  that  that  order  was  personally  served  on  Messrs.  Dewes  and 
Fisher,  on  the  2d  of  April,  and  that  it  appeared,  by  the  Master's  certio* 
cate  of  that  day's  date,  that  they  had  not  brought  in  before  the  Master 
the  books,  papers,  and  writings  in  their  custody  or  power,  relating  to  the 
matters  mentioned  in  the  order  of  the  21st  of  March,  although  they  bad 
been  duly  summoned  so  to  do,  it  was  ordered,  upon  hearing  the  affidavit 
of  service  and  the  Master's  certificate  read,  that  Messrs.  Dewes  and 
Fisher  shoukl  stand  committed  to  the  Fleet 

On  the  18th  of  April  a  motion  was  made  before  the  Vioe^hancellor, 
on  behalf  of  Messrs.  Dewes  and  Fisher,  that  the  order  of  the  2  W  « 
March  might  be  discharged  for  irregularity,  and  that  the  Master's  cei- 
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ti£cate  apon  which  it  was  grounded  might  be  taken  off  the  file.    His 
Honour  refused  the  application. 

Messrs.  Dewes  and  Fisher  now  made  a  motion,  by  way  of  appeal 
from  His  Honour's  decision. 

Mr.  Wigram  and  Mr.  Richards,  in  support  of  the  motion. 

A  refusal  to  leave  books  and  papers  unreservedly  in  the  Master's 
office,  is  no  disobedience  to  an  order  to  produce  them  for  the  purpose  of 
taxation.  The  Master's  warrant  was  not  served  on  Messrs.  Dewes  and 
Fisher  personally,  but  only  on  their  agent  in  London;  and  the  first  inti- 
ffiaiioQ  which  they,  living  at  Ashby-de-la-Zouch,  had,  on  their  being 
required  to  leave  the  books  and  papers  in  the  Master's  office,  was  the 
service  upon  them  of  an  order  to  leave  them  in  four  days  or  stand  com- 
otitted.  Disobedience  to  the  Master's  warrant  is  no  disobedience  to  the 
original  order  of  the  5th  of  December.  The  proper  course  would  have 
b€eD, to  apply  to  the  court  for  an  order  in  the  teriQsof  the  Master's 
warrant,  before  the  order  of  the  21st  of  March  was  obtained.  The 
Vice-Chancellor  thought  that  the  effect  of  the  sixtieth  of  the  orders  of 
1S2S*  was,  that  the  Master's  warrant  became  embodied  with,  and  part 
of  the  original  order;  but  even  if  that  were  so,  the  Master  was  not 
entitled  to  make  an  order  to  leave  the  papers  generally;  his  order  should 
baF6  specified  some  particular  time  for  which  they  were  to  be  left;  the 
papers  would  then,  at  the  expiration  of  that  particular  time,  revert,  as  a. 
matter  of  course,  to  the  possession  in  which  they  were  before.  The 
blaster's  warrant  requires  Messrs.  Dewes  and  Fisher,  in  effect,  to  part 
vith  the  possession  absolutely;  not  only,  however,  would  it  be  improper 
to  require  that  of  them,  but  they  ought  not  to  be  obliged  to  do  anything 
vhich  may,  even  by  possibility,  endanger  their  lien.  If  there  is  the 
slightest  doubt  whether  such  may  not  be  the  effect  of  their  leaving  the 
papers,  Messrs.  Dewes  and  Fisher  ought  not  to  be  sent  to  the  Fleet.  It 
^  to  be  observed,  that  the  order  of  the  2 1st  of  March  does  not  recite  the 
Master's  warrant,  but  recites,  that  Messrs.  Dewes  and  Fisher  have  not 
left  the  papers,  whereas  the  order  of  the  5th  of  December  only  required 
that  they  should  produce  them. 

The  Solicitor-General  and  Mr.  Bethell,  contra. 

It  is  clear  from  the  sixtieth  order,  that  it  is  the  rule  of  the  court,  that  a 
partyordered  to  produce  documents  is  to  leave  them  in  the  Master's 
office*  except  in  those  cases  in  which  the  Master  may  make  a  special 
(direction  to  the  contrary.  The  language  of  orders  always  is,  that  the 
party  sl^all  produce  the  papers  as  the  Master  shall  direct;  and  never  that 
be  shall  produce  and  leave  them.  The  case  of  Sidden  v.  Liddiard,  I 
Sim.  388,  (2  Cond.  Cha.  Rep.  195,)  shows  that^even  before  the  new 

*  Tbe  sixtieth  order  of  1828  is  as  follows:—**  That  where  by  any  decree  or  order 
of  the  court,  books,  papers,  or  writings  are  directed  to  be  produced  before  the  Master, 
for  the  purposes  of  such  decree  or  order,  it  shall  be  in  the  discretion  of  the  Master  to 
determine  what  books,  papers,  or  writings  are  to  be  produced,  and  when,  and  for  how 
bog  they  are  to  be  left  in  his  office;  or  io  case  he  shall  not  deem  it  necesssry  that 
«8ch  books*  papers,  or  writings  should  be  left  or  deposited  in  his  office,  then  he  may 
give  diraetiops  for  the  inspection  thereof  by  the  parties  requiring  the  same,  at  such 
time  and  in  such  manner  as  he  shall  deem  expedient." 
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•rdersy  the  usual  direction,  iu  an  order  or  decree,  for  the  production  of 
books  and  papers,  enabled  the  Master  to  require  that  they  should  be  left 
in  his  office  so  long  as  he  thought  that  any  useful  purpose  might  be  au- 
swered  by  their  remaining  there.  A  party  who  leaves  papeis  in  (he 
Master's  office  under  the  order  of  the  court,  does  not  part  with  the  right 
of  them.  The  order  for  production  of  title-deeds  which  is  made  upon  a 
mortgagee,  in  the  case  of  a  bill  for  redemption,  is  the  same  as  that  made 
in  the  present  case;  and  Messrs.  Dewes  and  Fisher  cannot  have  a  larger 
interest  in  these  papers  than  a  mortgagee  has  in  the  title-deeds^ 

Mr.  Wigram,  in  reply. 

No  instance  has  been  shown  in  which  a  solicitor,  having  a  lien  oa 
papers  in  his  hands,  has  been  compelled  to  leave  them  in  the  Master's 
office.  The  sixtieth  order  only  empowers  the  Master  to  direct  what 
papers  shall  be  left,  in  execution  of  an  order  of  the  court  for  leaving 
papers  generally.  The  utmost  that  can  be  inferred  from  the  case  of 
Sidden  v.  Liddiard  is,  that  before  the  new  orders,  the  Master  was  at 
liberty,  under  an  order  for  production  made  by  the  court,  to  make  a 
special  direction  that  certain  particular  papers  should  be  lefiin  his  office. 
The  new  orders  do  not  relieve  him  from  the  necessity  of  exercising  a 
discretion  as  to  the  particular  papers  which  he  shall  direct  to  be  left  in 
his  office;  that  exercise  of  discretion  is  to  be  subject  to  an  appeal  to  the 
court;  and  the  Master  is  not,  as  a  matter  of  course,  to  direct  that  all 
papers  shall  be  so  left:  In  the  matter  of  the  several  Parishes  of  Llan- 
trisant,  &c.,  1  Russ.  &  Mylne,  25,  (4  Cond.  Gha.  Rep.  310).  la  all  cases 
'  in  which  the  court  proceeds  against  a  party,  step  by  step,  to  a  commit- 
tal, it  is  necessary  that  the  party  should  have  had  personal  notice  at 
each  step.  Here,  however,  Messrs.  Dewes  and  Fisher  had  no  personal 
notice  of  the  Master's  warrant. 

The  Lord  Chancellor^ — The  object  of  the  parties  making  the  pre- 
sent application,  is,  to  dispute  the  regularity  of  the  order  of  the  21st  of 
March,  and  not  to  take  the  opinion  of  the  court,  as  to  whether  the 
Master  has  or  has  not  exercised  a  proper  discretion,  in  directing  the 
documents  in  question  to  be  left  in  his  office.  To  try  how  far  that  order 
is  regular  or  not,  suppose  that  the  Master's  certificate  had  followed  the 
words  of  the  original  order;  the  certificate  would  then  have  been,  that 
the  parties  had  not  produced  the  documents;  and  it  would  then  have 
been,  quite  of  course  to  obtain  an  order  such  as  that  which  has  been 
obtained  in  the  present  instance.  The  question  is,  whether  there  is  any 
distinction  between  such  a  case  as  I  have  supposed,  and  the  present. 
Sidden  v.  Liddiard  expressly  decides  that  an  order  to  produce  doco- 
ments  involves  an  order  to  leave  them.  That  case  does  not  appear  open 
to  any  interpretation  to  the  contrary. 

The  sixtieth  order  is  intelligible  only  by  assuming  that,  before  it  was 
made,  an  order  to  produce  documents  was  understood  to  involve  an 
order  to  leave  them.  That  assumption  is  quite  consistent  with  Sidden 
V.  Liddiard,  and  makes  the  different  parts  of  the  sixtieth  order  con- 
sistent with  each  other.  The  order  of  the  5th  of  December,  dierefore, 
was,  in  substance,  an  order  to  produce  and  leave  the  documents,  and 
gave  the  Master  authority  to  decide  what  documents  should  be  pro- 
duced and  left,  and  for  how  long  they  should  continue  in  his  office. 
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Tbe  Master  has,  in  effect,  certified  that  the  party  has  not  produced  the 
documents  in  manner  required  by  the  order. 

Being  of  opinion  that  the  proper  construction  of  the  sixtieth  order  is 
such  as  I  have  stated,  and  the  case  of  Bidden  v.  Liddiard  having  decided 
that  an  order  to  produce  documents  involves  an  order  to  leave  them,  I 
am  of  opinion  that  the  Messrs.  Dewes  and  Fisher  have  not  done  what 
tbe  order  of  the  5th  of  December  directed  them  to  do,  and  therefore  that 
the  Vice-Chancellor's  order  of  the  21st  of  March  was  regular. 

Motion  refused.* 

*  See  Henna  v.  Dunn,  6  Madd.  340. 


The  Duke  of  Bedford  v.  The  Marquess  of  Abercorn. 

1  %/ne  4r  Craig^  312. 

ijdcles  executed  before  a  marriage,  having  stipulated  that  estates  should  be  limited 
to  the  first  and  other  sons  of  the  maniage  in  tail,  but  it  being  proved  that  the  inten- 
tion was  to  limit  the  estates  to  the  first  and  other  sons  in  tail  male,  the  court,  after 
the  marriage  had  taken  place,  directed  that,  in  the  settlement  to  be  executed  in  pur- 
soance  of  the  articles,  limitations  to  the  first  and  other  sons  in  tail  male  should  be 
inserted. 

A  power  was  reserved,  in  articles  before  maniage,  to  husband  and  wife,  to  alter  and 
vary  the  provisions  and  terms  of  the  articles,  in  such  manner  as  to  them  should 
seem  fit,  previous  to  the  execution  of  the  settlement:  Utld^  not  to  authorize  the 
insertion  in  the  settlement  of  a  power  enabling  the  husband  to  jointure  a  future  wife, 
or  to  charge  portions  for  younger  children  of  a  future  marriage. 

A  stipalation  was  made  in  articles  before  maniage,  that  the  intended  settlement,  whioh 
related  to  estates  in  Ireland,  should  contain  all  the  covenants,  provisions,  and  condi- 
tions usaally  contained  in  maniage  settlements  made  in  England:  Htld^  to  author^ 
ize  the  insertion  of  a  power  of  sale  and  exchange  under  which  lands  in  England 
might  be  taken  in  exchange  for  lands  in  Ireland. 

A  reference  was  made  to  the  Master  to  inquire  whether  certain  proposed  powers  of 
leasing  were  usual  in  that  part  of  Ireland  in  which  the  estates  were  situated,  and 
whether  any  circumstances  connected  with  the  property  rendered  such  powers  exp9- 
dienty  and  to  the  interest  of  all  parties,  with  liberty  to  state  special  circnmstances. 

February  13,  April  13, 1836. 

IN  the  month  of  October  1832,  a  marriage  had  been  agreed  upon^and 
was  about  to  be  immediately  solemnized,  between  James  Marquess  of 
Abercord,  and  Lady  Louisa  Jane  Russell,  one  of  the  daughters  of  John 
Dake  of  Bedford.  All  these  parties  being  in  Scotland,  and  it  being  in- 
tended that  the  marriage  should  take  place  in  that  country,  a  contract  of 
marriage,  in  the  Scotch  form,  bearing  date  the  25th  of  October,  was 
made  between  the  Marquess  of  Abercorn  of  the  one  part,  and  Lady 
Louisa  Jane  Russell  and  the  Duke  of  Bedford  of  the  other  part,  by 
vhicb  tbe  Marquess  of  Abercorn  charged  certain  estates  in  Scotland 
with  the  payment,  to  Lady  Louisa  Jane  Russell,  of  a  certain  annual  sum 
ior  pin  moneys  and  with  a  gross  sum  of  money,  and  a  jointure^  to  be 
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paid  to  her  after  his  death;  and  with  the  payment  also  of  certain  sums, 
for  the  portions  of  the  younger  children  of  the  intended  marriage.  The 
contract  declared,  however,  that  the  Scotch  estates  should  be  relieved 
from  the  charges  thus  created,  so  soon  as  those  charges  should  have  been 
effectually  imposed  upon  the  estates  of  the  Marquess  of  Abercom  in  the 
counties  of  Tyrone  and  Donegal  in  Ireland.  Upon  these  terms,  the 
Duke  of  Bedford  bound  himself  by  the  contract,  to  give  a  marriage  por- 
tion of  12,000/.  with  his  daughter. 

By  articles  of  agreement,  bearing  even  date  with  the  marriage  eon- 
tract,  and  made  between  the  Marquess  of  Abercom  of  the  first  part, 
Lady  Louisa  Jane  Russell  of  the  second  part,  and  the  Duke  of  Bedford 
of  the  third  part,  reciting  the  contract  of  marriage,  and  reciting  that  the 
Marquess  of  Abercorn  was  tenant  in  fee  tail  of  the  said  estates  in  the 
counties  of  Tyrone  and  Donegal  in  the  kingdom  of  Ireland,  by  reason 
whereof  no  legal  or  effectual  security  could  be  made  by  him  over  and 
upon  the  same,  until  the  said  estates  tail  in  the  estates  of  the  said  Mar- 
quess of  Abercorn  should  have  been  effectually  barred,it  was  witnessed, 
that  the  Marquess  of  Abercorn  did  covenant  with  the  Duke  of  Bedford, 
that  he  would  forthwith  execute  a  valid  and  sufficient  settlement,  charg- 
ing his  said  estates  in  Ireland,  or  a  sufficient  part  thereof,  with  the  sere- 
Tal  charges  mentioned  in  the  contract  of  marriage:  and  further,  that  he, 
the  Marquess  of  Abercorn,  would,  before  the  end  of  the  then  next 
Hilary  Term,  effectually  bar  all  estates  tail  in  his  said  estates  in  the 
counties  of  Tyrone  and  Donegal:  and  further,  that  the  settlement  to  be 
2nade  and  executed  in  pursuance  of  those  presents,  should  be  madeeffec- 
tual  to  bar  dower,  and  contain  all  the  covenants,  provisions,  and  condi- 
tions usually  contained  in  marriage  settlements  made  in  England:  and 
further,  that  the  Marquess  of  Abercom  would,  so  soon  as  the  estates  tail 
in  his  said  estates  in  Ireland  should  be  effectually  barred,  limit  and  settle 
the  said  estates,  by  good  and  valid  assurances  in  the  law,  to  the  use  of 
himself  for  life,  without  impeachment  of  waste,  with  remainder  io  the 
first  and  other  sons  of  the  intended  marriage  in  tail;  with  remainder  to 
the  first  and  other  sons  of  the  marquess,  by  any  other  marriage  or  mar- 
riages, in  tail;  with  remainder  to  Lord  Claud  Hamilton,  the  only  brother 
of  the  Marquess  of  Abercorn,  for  life,  without  impeachment  of  waste, 
but  with  power  to  charge  the  said  estates  with  such  jointure  for  any 
woman  he  might  intermarry  with,  and  such  provision  for  his  youoger 
children,  as  he.  Lord  Claud  Hamilton,  might  think  fit;  with  remainder 
to  the  first  and  other  sons  of  Lord  Claud  Hamilton,  lawfully  to  be  begot- 
ten, in  tail;  with  remainder  to  the  right  heirs  of  the  Marquess  of  Aber- 
com. The  deed  then  contained  a  proviso,  that  so  soon  as  a  nm 
security  and  settlement,  charging  the  estates  in  Ireland  with  the  sums 
thereinbefore  set  forth,  should  bavB  been  made,  the  settlement  and  seca- 
Tity  charged  and  made  upon  the  estates  in  Scotland  should  be  ^o\i 
And  the  duke  covenanted  that,  when  the  settlement  and  security  over 
the  estates  in  Ireland  should  have  been  duly  made,  the  duke  would  pay 
to  the  marquess,  the  sum  of  12,000/.  as  the  portion  of  Lady  Loui» 
Jane  Russell.  The  deed  then  contained  the  following  clause:— "And  rt 
is  hereby  further  declared  and  agreed  upon,  by  and  between  the  parties 
to  these  presents,  that  it  shall  be  lawful  to  alter  and  vary  the  provi«^'^ 
and  terms  contained  in  the  said  contract  of  marriage,  and  in  these  pre- 
sents, in  such  manner  as  to  the  said  marquess  and  the  said  Lady  y^ 
Jane  Russell  shall  seem  fit,  previous  to  the  execution  of  die  said  iotti^ 
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settlement,  coTitraeted  by  these  presents  to  be  made  and  charged  npon 
the  estates  of  the  said  marquess,  situate  in  the  kingdom  of  Ireland  as 
aforesaid.^' 

No  other  instrument,  in  the  nature  of  a  settlement  or  agreement  for  a 
settlement,  was  executed  by  the  Marquess  of  Abercorn,  before  the 
soleranization  of  the  marriage,  which  took  place,  in  Scotland,  on  the  day 
of  the  date  of  the  contract  and  articles,  viz.n  the  25th  of  October,  1S32. 

The  draft  of  a  settlement  was  afterwards  tendered  to  the  Duke  of 
Bedford,  which  recited  the  contract  of  marriage,  and  the  articles,  and 
that  recoveries  of  the  Irish  estates  had  been  duly  suffered  in  Hilary  term 
1833,  and  that  it  had  seemed  fit  to  the  Marquess  and  Marchioness  of 
Abercorn,  that  the  provisions  and  terms  contained  in  the  contract  of 
marriage,  and  in  the  articles,  should  be  altered  and  varied  in  the  man- 
ner in  which  the  same  were  altered  and  varied  by  that  draft,  as  the 
marquess  and  marchioness  did  thereby  testify  and  declare.  The  draft 
then, after  securing  the  intended  pin  money,  proceeded  to  settle  the  Irish 
estates  to  the  use  of  the  Marquess  of  Abercorn  for  life,  with  remainder 
to  trustees  to  preserve  contingent  remainders;  with  remainder,  as  to  the 
Tyrooe  estates,  to  the  use  and  intent  that  the  Marchioness  of  Abercorn 
should  receive  a  jointure  of  5000/.  per  annum,  with  remainder,  as  to  all 
the  Irish  estates,  to  the  use  of  the  first  and  other  sons  of  the  marriage, 
Id  tail  male;  with  remainder  to  the  use  of  the  first  and  other  sons  of  the 
Marquess  of  Abercorn,  by  any  future  wife  or  wives,  in  tail  male;  with 
lemainder  to  the  use  of  Lord  Claud  Hamilton  for  life;  with  remainder 
to  trustees  to  preserve  contingent  remainders;  with  remainder  to  the  use 
of  the  first  and  other  sons  of  Lord  Claud  Hamihon,  in  tail  male;  with 
remainder  to  the  use  of  the  Marquess  of  Abercorn,  his  heirs  and  assigns 
for  ever. 

Limitations  of  the  Tyrone  estates  to  trustees  for  terms  of  years,  to 
secure  the  marchioness's  jointure,  and  the  gross  sum  to  be  paid  to  her 
after  the  marquess's  decease,  and  to  secure  the  portions  of  the  younger 
children  of  the  present  marriage,  were  inserted  immediately  before  the 
limitations  to  the  first  and  other  sons  of  the  present  marriage. 

The  draft  gave  a  power  to  the  Marquess  of  Abercorn,  at  any  time  after 
the  death  of  the  present  marchioness,  but  without  prejudice  to  the  trustis 
of  the  term  created  for  raising  younger  children's  portions,  to  jointure 
any  future  wife  to  the  extent  of  4000/.  per  annum,  and  a  power  to  Lord 
Ciaud  Hamilton  to  jointure  any  wife  to  the  extent  of  3000/.  per  annum; 
it  being  provided,  however,  that  the  power  given  to  Lord  Claud  Hamilr 
ton  should  be  exercised  after  the  death  of  the  Marquess  of  Aberc^orn^  and 
failure  of  the  limitations,  contained  in  the  draft,  to  the  sons  of  the  mar- 
quess successively  in  tail  odale,  and  without  prejudice  to  the  jointure  of 
the  present  marchioness,  and  the  trusts  of  the  term  of  raising  portions 
for  the  younger  children  of  the  present  marriage. 

The  draft  also  contained  a  power  to  the  Marquess  of  Abercorn  to  charge 
sums  for  portions  of  younger  children  of  any  future  marriage,  to  the 
extent  of  70,000/.,  but  without  prejudice  to  the  trusts  of  the  term  cre- 
ated for  raising  portions  for  the  younger  children  of  the  present  mar- 
tiage,  or  to  the  jointure  of  any  future  wife.  A  power  was  also  given  to 
Lord  Claud  Hamilton,  at  any  time  after  the  decease  of  the  Marquess  of 
Abercorn,  and  failure  of  the  limitations  thereinbefore  contained  to  the 
sons  of  the  marquess  successively  in  tail  male,  and  without  prejudice  to 
the  jointure  of  the  present  marchioness  and  the  trusts  of  the  term  for 
Vol.  XIIL— 36 


410  CONDENSED  ENGLISH 

[The  Duke  of  Bedford  p.  The  Marquess  of  Abercc^. — ^1  Mylne  k  Ciaig,  313.J 

raising  portions  for  younger  children  of  the  present  marriage,  and  with- 
out prejudice  to  any  jointures  charged  by  the  marquess  or  I^ord  Claud 
under  their  powers  for  that  purpose^  to  charge  sums  for  portions  of  his 
(Lord  Claud's)  own  younger  ciiildren  to  the  extent  of  50,000/. 

The  draft  contained  a  power  to  lease  for  any  term  absolute  not 
exceeding  thirty-one  years,  in  possession,  at  a  rack-rent,  without  fine, 
and  also  a  power  to  renew  leases  containing  covenants  for  perpetual 
renewal;  a  power  to  lease  for  one,, two,  or  three  lives,  or  for  any  num- 
ber of  years  determinable  upon  the  dropping  of  one,  two,  or  three  lives, 
such  leases  to  be  either  in  possession  or  reversion,  so  that  there  were  not 
more  than  three  lives  in  being  at  once,  at  rack-rent,  without  fine;  a 
power  to  grant  building  or  rebuilding  leases  for  ninety-nine  years,  and 
repairing  leases  for  thirty-one  years,  in  possession,  without  jlne;  and  a 
power  to  grant  mining  leases  for  sixty  years^  in  possession,  or  to  take 
effect  three  years  after  date,  without  fine. 

The  draft  also  contained  a  power  of  sale  and  exchange;  and  provided, 
that  the  lands  taken  in  exchange,  or  purchased  with  the  moneys  which 
should  arise  from  sales,  or  which  should  be  received  for  equality  of 
exchange,  might  be  situate  either  in  Ireland,  England,  or  Wales. 

The  Duke  of  Bedford,  not  approving  of  this  draft,  filed  the  present 
bill  against  the  Marquess  and  Marchioness  of  Abercorn,  Lord  Gland 
Hamilton,  and  the  two  infant  daughters  of  the  marquess  and  maichiooess, 
who  were  the  only  issue  of  the  marriage  yet  born. 

The  bill  stated,  that  the  plaintiff  had  siibmitted  the  dr^ft  of  the  settle- 
ment to  a  conveyancing  counsel  of  great  experience,  who  advised  him 
that  he  ought  not  to  execute  it  without  the  sanction  of  the  court,  inas- 
much as  the  same  was  not  in  accordance  with  the  contract  of  marriage 
and  the  marriage  articles;  first,  because  the  estates  were  limited  by  the 
draft  to  the  heirs  male  of  the  body  of  the  marquess,  and  not  to  the  heirs 
of  his  body;  secondly,  because  the  powers  of  sale  and  exchange,  and  the 
leasing  powers,  contained  in  the  draft,  were  not  warranted  or  authorized 
by  the  contract  of  marriage  and  the  articles;  and,  thirdly,  because  the 
powers  of  jointuring  and  raising  portions,  by  the  draft  expressed  to  be 
given  to  the  marqiiess  and  to  Lord  Claud  Hamilton,  were  not  in  con- 
formity with  the  powers  in  that  behalf  contained  in  the  contract  of  mar- 
riage and  the  articles;  and  further,  because  the  draft  contained  other 
matters  not  warranted  or  authorized  by,  or  not  in  conformity  with,  the 
contract  of  marriage  and  the  articles. 

The  bill  prayed,  that  the  Marquess  of  Abercorn  might  be  decreed  to 
execute  a  valid  and  effectual  settlement  ia  accordance  with,  and  in  ful- 
filment of,  the  contract  of  marriage  and  th^  articles,  the  plaintiff  under- 
.  taking  thereupon  to  pay  the  said  sum  of  12,000/.  with  interest,  to  the 
marquess,  and  in  all  other  respects  to  perform  his  part  of  the  agreement 
between  himself  and  the  marquess;  or  that,  if  necessary,  it  might  te 
referred  to  one  of  the  Masters  of  the  court  to  settle  and  approve  of  such 
deed  or  deeds  as  might  be  necessary  and  proper  for  the  purpose  of  car- 
rying that  agreement  into  effect,  and  that  such  deed  or  deeds  might  be 
executed  by  all  necessary  and  proper  parties. 

The  answer  of  the  Marquess  and  Marchioness  of  Abercorn  stated  a 
deed  poll,  bearing  date  the  1st  of  July  1835,  by  which,  in  execution  oi 
the  power  reserved  to  them  in  the  concluding  part  of  the  marriage  arti- 
cles, they  authorized  and  directed  the  insertion,  in  the  proposed  seUle- 
meut,  of  such  alterations  of  the  terms  of  the  articles^  apd  of  such  ^^' 
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(ional  provisions,  as  were  respectively  contained  in  the  draft  which  had 
been  tendered  to  the  Duke  of  Bedford.  The  answer  submitted,  that, 
under  those  circnmstances,  a  settlement  executed  in  conformity  with  the 
draft  would  be  a  due  performance  of  the  agreement  contained  in  the 
contract  of  marriage  and  in  the  articles,  and  ought  to  be  accepted  as  a 
satisfaction  thereof.  The  answer  also  stated,  that  the  limitations  in  the 
articles  to  the  first  and  other  sons  of  the  Marquess  of  Abercorn,  and  of 
Lord  Claud  Hamilton,  in  tail,  were  inserted  by  mistake,  instead  of  cor* 
responding  limitations  in  tail  male,  and  it  submitted,  that  such  mistake 
ought,  if  necessary,  to  be  rectified  and  corrected. 

the  answer  of  Lord  Claud  Hamilton  stated,  that  he  was  willing  that 
a  settlement,  in  accordance  with  the  draft  which  had  been  tendered, 
should  be  executed,  in  satisfaction  of  the  contract  and  the  articles;  and 
particularly,  that  his  own  powers  of  jointuring  and  charging  portions 
should  be  restricted,  in  the  manner  proposed  in  the  draft. 

The  Earl  of  Aberdeen,  the  step-father  of  the  Marquess  of  Abercorn, 
was  one  of  his  guardians  during  many  years  of  his  minority,  and  had 
thechief  management  of  his  affairs  until  he  became  of  age,  which  was 
iothe  month  of  January  1S32;  and  at  the  time  at  which  the  treaty  for 
the  marriage  was  proceeding,  the  Marquess  of  Abercorn  was  accustomed 
toamlhimself  of  the  advice  of  the  Earl  of  Aberdeen  upon  all  matters 
of  importance.  ^ 

It  appeared  that,  on  or  about  the  21sl  of  September  1832,  James  Gal- 
kraiih,  the  principal  professional  agent  for  the  management  of  the  affairs 
of  the  Marquess  of  Abercorn,  after  having  had  an  interview  with  the 
Ear!  of  Aberdeen,  upon  the  subject  of  the  settlement  to  be  made  on  the 
intended  marriage,  came  to  The  Doune,  a  residence  in  the  Highlands  of 
Scotland  belonging  to  the  Duke  of  Bedford,  and  at  which  the  duke  and 
ihe  marquess  were  then  residing;  and  that  Galbraith  remained  there 
Aree  days;  and  that  during  his  stay,  he  received  instructions  from  the 
doke'and  the  marquess,  relative  to  the  settlement  to  be  executed  upon 
the  occasion  of  the  marriage. 

On  the  22d  of  September  1832,  Galbraith  being  still  at  The  Doune, 
vrote  and  sent  to  Ralph  Henry  Crawford,  his  confidential  clerk  in  Dub- 
'ni,  a  letter,  directing  him  to  prepare  a  draft  of  marriage  articles,  in  con- 
formity with  certain  instructions  which  he  transmitted  at  the  same  time, 
>nd  to  lay  the  draft  before  Mr.  Serjt.  (now  Mr.  Justice)  Perrin,  to  be 
settled  by  him.  The  instrtictions  were  in  part  in  the  following  words:— 
■^The  estates  are  to  be  entailed  on  the  issue  male  of  this  or  any  future 
'narriage;  then,  on  Lord  Claud  and  his  issue  male;  in  failure  of  them, 
to  the  issue  male  of  Lady  Harriet.'' 

Galbraith  stated,  in  his  examination  in  the  cause,  that  the  directions 
contained  in  the  letter  to  Crawford  were  strictly  in  conformity  with  the 
instrnciions,  with  respect  to  the  settlement,  which  he  had  received  from 
flje  Duke  of  Bedford  and  the  Marquess  of  Abercorn,  while  he  was  stay- 
ing at  The  Doune;  but  that  the  directions  in  the  letter  to  Crawford, 
vith  respect  to  the  persons  upon  whom  the  estates  were  to  be  entailed, 
vere  not  the  subject  of  agreement  between  the  duke  and  the  marquess, 
kut  were  inserted  in  that  letter  by  the  directions  of  the  marquess. 

In  consequence  of  this  letter,  a  draft  of  marriage  articles  was  prepared 
Ijy  Crawford,  and  settled  by  Mr.  Serjt.  Perrin;  but  it  was  not  used,  as 
Nid  not  reach  Scotland  in  sufficient  time.  The  draft,  as  settled,  re- 
cited, amongst  other  things,  that  it  had  been  agreed  betweeti  the  Duke 
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of  Bedford,  Lady  Louisa  June  Rasselt,  and  the  Marquess  of  Abercorn, 
respectively,  that  the  Marquess  of  Abercorn  should,  subject  to  the  pro- 
posed charges,  settle  the  estates,  in  strict  settlement,  to  himself  for  ilfe, 
with  remainder  to  his  first  and  other  sons  in  tail  male;  and  then  upon 
Lord  Claud  Hamilton  for  life,  with  remainder  to  his  first  and  other  soos 
in  tail  male;  with  remainder  to  Lady  Harriet  Hamilton  for  life,  with  re* 
mainder  to  her  first  and  other  sons  in  tail  male;  with  such  remainders 
over  aa  are  therein  mentioned.  The  last-mentioned  draft  then  contained 
a  covenant  by  the  Marquess  of  Abercorn  with  the  Duke  of  Bedford, 
specifically  to  execute  and  to  carry  iuto  full  effect  the  said  agreement  ia 
all  respects;  and,  before  the  end  of  the  then  next  Michaelmas  term,  by 
fine,  recovery,  or  other  sufficient  assurances,  to  settle  the  estates  subject 
to  the  proposed  charges,  to  the  Marquess  of  Abercorn  for  life;  then  to  the 
first  and  other  sons  of  the  marriage  in  tail  male;  then  to  the  first  and 
other  sons  of  the  Marquess  of  Abercorn,  by  any  future  marriage,  in  tail 
male;  then  to  Lord  Claud  Hamilton  for  life;  then  to  the  first  and  other 
sons  of  Lord  Claud  Hamilton,  in  tail  male:  then  to  Lady  Harriet  Hamil- 
ton for  life,  then  to  the  first  and  other  sons  of  Lady  Harriet, in  tail  male, 
with  remainders  over. 

On  the  4th  of  October  1832,  a  letter  was  written  by  the  Earl  of  Aber- 
deen to  Galbraith  upon  the  subject  of  the  settlement  upon  the  intended 
marriage;  and  it  contained  the  following  passage: — <<  My  idea  then 
would  be,  that  he"  (meaning  the  Marquess  of  Abercorn)  "should  entail 
the  estates,  first  on  his  own  sons,  in  the  order  of  their  birth,  and  upon 
their  heirs  male;  secondly,  failing  male  issue  of  his  marriage  with  Lady 
Louisa,  or  any  future  marriage,  upon  his  brother.  Lord  Claud,  and  upon 
his  sons  in  succession;  thirdly,  failing  male  issue  of  Lord  Claud,  upon 
his  own  daughters,  either  jointly  or  severedly;  fourthly,  failing  all  issue 
of  his  own,  upon  the  daughters  of  his  brothers;  fifthly,  failing  all  these, 
upon  his  sister  and  her  sons  and  daughters.'^ 

A  letter  upon  the  same  subject  from  the  Earl  of  Aberdeen  to  Gal- 
braith,dated  the  5ih  of  October  1832,  contained  the  following  passage:— 
"  I  should  think  it  would  be  sufficient  if  he"  (meaning  the  Marqnessof 
Abercorn) "  were  to  covenant,  at  his  marriage,  to  settle  his  estates  upon 
his  male  issue,  and  failing  that,  upon  his  brother  and  his  brother^s  sons. 
He  might  reserve  to  himself  the  power  of  naming  in  a  future  deed  any 
other  heirs,  upon  the  failure  of  his  own  and  of  his  brother^s  male  issue; 

It  appeared  in  evidence,  that  these  letters  of  the  4ih  and  5ih  of  Octo- 
ber were  received  by  Galbraith  in  Edinburgh,  and  that  the  Marquess  of 
Abercorn  coming  thither  shortly  afterwards,  they  were  shown  to  him 
by  Galbraith,  and  that  the  marquess  tlien  acceded  to  the  propositions 
contained  in  them.  It  was  stated  by  the  answer  of  the  marquess  and 
marchioness,  but  did  not  otherwise  appear,  that  Galbraith  shortly  after- 
wards went  to  the  Duke  of  Bedford  and  showed  him  the  letters,  and 
that  the  duke  assented  to  the  suggestions  contained  in  the  letter  of  the 
5th  of  October. 

Mr.  Galbraith  stated,  in  his  examination  in  the  cause,  that  the  instruc- 
tions set  forth  in  the  letter  to  Crawford,  as  to  the  manner  in  which  toe 
estates  were  to  be  entailed,  were  never  varied  or  altered  except  by  lu« 
letters  from  the  Earl  of  Aberdeen. 

It  appeared,  from  the  evidence,  that  the  draft  settlement  expected  ^ 
be  forwarded  from  Ireland,  as  settled  by  Mr.  Serjt,  Perrip,  not  having 
reached  Edinburgh  sufficiently  soon,  the  draft  of  the  articles  of  the  2Sui 
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of  October  was  prepared,  in  Edinburgh,  by  William  George  Adam, 
Esq.,  the  Accountant-General  of  the  Court  of  Chancery,  who  was  then 
there,  and  who  had  been  for  many  years  the  confidential  adviser  of  the 
Diike  of  Bedford.  This  draft,  as  originally  drawn,  contained  nothing, 
on  the  part  of  the  Marquess  of  Abercorn,  beyond  the  covenants  to  suffer 
a  recovery  of  the  Irish  estates,  and  to  impose  upon  those  estates  the 
Tarious  charges  mentioned  in  the  Scotch  contract  of  marriage:  it  con- 
tained, however,  the  clause  by  which  the  marquess  and  marchioness 
were  empowered  to  direct  any  alterations  to  be  made  in  the  settlement, 
and  also  the  clause  by  which  it  was  stipulated  that  the  settlement  should 
contain  all  the  provisions  usually  inserted  in  English  marriage  settle- 
ments.  Mr.  Adam  stated  in  evidence,  that  these  two  last-mentioned 
daiises  were  inserted  by  him,  in  order  to  guard  against  any  conse- 
quences which  might  result  from  any  errors  or  informalities  on  his  part. 

It  appeared  also  by  Mr.  Adam's  evidence,  that  on  or  about  the  9th  of 
October,  while  Mr.  Adam  was  still  in  Edinburgh,  Galbraith  mentioned 
to  him  that  the  Marquess  of  Abercorn  desired  that  the  articles  should 
contain  a  covenant  for  the  settlemerit  of  the  Irish  estates,  so  soon  as  the 
feesinnple  in  them  should  have  been  acquired,  and  that  Galbraith  then 
r^d  to  Mr.  Adam  the  Earl  of  Aberdeen's  two  letters  of  the  4ih  and  5th 
ofOctober.  Mr.  Adam  deposed  that  he  then  stated  to  Galbraith,  as  he 
W  previously  stated  to  the  duke,  that  the  limitation  of  the  marquess's 
estates  was  not  a  matter  in  which  the  duke  had  any  right  to  interfere, 
but  that  he  (Mr.  Adam)  was  quite  certain  that  the  duke  would  do  any- 
tog  that  was  agreeable  to  the  marquess,  in  that  respect,  and  would  not 
besiiate  to  take  upon  himself  the  trusts  that  such  a  provision  in  the  arti- 
cles would  impose  upon  him;  and  Mr.  Adam  at  the  same  time  observed 
loMr.  Galbraith  that  it  would  be  difficult  to  get  such  a  provision  pro- 
perly prepared,  as  he  (Mr.  Adam)  was  not  a  conveyancer,  and  had 
Bern  drawn  a  settlement,  and  therefore  that  he  could  not  be  responsible 
lor  the  correctness  of  any  such  provision  which  he  might  draw. 

When  the  time  appointed  for  the  solemnization  of  the  marriage  had ' 
nearly  arrived,  the  draft  articles  expected  from  Ireland  not  having  reach- 
^  Scotland,  it  became  necessary,  thai  if  the  limitation  of  the  Irish  estates 
vas  to  form  part  of  the  marriage  articles,  of  which  the  draft  had  already 
been  prepared  by  Mr.  Adam,  a  provision  for  that  purpose  should  be 
(Irawn  either  by  Mr.  Adam  or  Mr.  Galbraith,  and  accordingly,  at  the 
'Stest  moment,  and  in  the  greatest  haste,  at  an  hotel  in  Edinburgh,  with- 
^^  any  particular  consideration  of  the  precise  limitations,  the  draft  of 
the  clanse,  inserted  in  the  articles,  with  respect  to  the  limitation,  of  the 
estates,  was  prepared  by  Mr.  Adam,  and  afterwards  perused  and  copied 
by  Mr.  Galbraith,  who  subsequently  engrossed  the  articles  in  the  form 
•D  which  they  were  executed. 

Mr.  Adam  also  stated  that  no  other  instructions  were  given  to  him, 
^  to  the  Umitation  of  the  Irish  estates,  except  those  contained  in  the  two 
Jetiers  of  the  Earl  of  Aberdeen,  and  those  given  by  Galbraith;  and  that 
^e  had  not  the  smallest  doubt,  but  that  it  was  intended  that  the  limita- 
tions contained  in  the  articles  drawn  by  him  should  be  in  accordance 
^th  the  limitations  suggested  by  the  letters  of  the  Earl  of  Aberdeen, 
and  that  the  Umitations  in  tail  general  to  the  first  and  other  sons  of  tlie 
Marquess  of  Abercorn  and  of  Lord  Claud  Hamilton  were  inserted,  in- 
^ead  of  limitations  in  tail  male,  entirely  through  inadvertence  and  nils- 
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take;  and  that  he  did  not  consider  the  limitation  of  the  estates  as  i  matter 
belonging  to  him. 

Mr.  Adam  also  stated  that  the  words  empowering  Lord  Claud  Hamil- 
ton to  provide  for  a  wife  and  yoUnger  children,  were  inserted  by  him 
(Mr.  Adam)  in  peticil,  in  a  copy  of  the  draft  of  the  articles  whicli'oe  bad 
prepared. 

Galbraith  stated  that  he  gave  Mr.  Adam  no  instructions  as  to  the  limi- 
tations to  be  inserted  in  the  articles,  except  by  showing  him  the  Earl  of 
Aberdeen's  two  letters,  and  explaining  their  contents,  and  that  it  was 
decidedly  his  (Galbraiih's)  intention,  that  those  limitations  should  be  the 
same  as  were  suggested  by  those  letters.  He  also  stated  his  firm  con- 
viction that  the  limitation  of  the  estates  to  the  first  and  other  sons  of  the 
marquess  of  Abercorn,  and  of  Lord  Claud  Hamilton,  in  tail  general, 
instead  of  in  tail  male,  was  entirely  the  efiect  of  accident,  and  purely  a 
mistake,  and  that  when  he  (Galbraith)  engrossed  the  draft,  which  con- 
tained that  mistake,  the  omission  of  the  word  '<  male"  did  not  strike  hioi. 
He  added  that  he  had  never  received  any  instructions  from  the  Marquess 
of  Abercorn,  or  from  the  Earl  of  Aberdeen,  or  from  any  other  person,  to 
limit  the  estates  in  tail  general. 

It  appeared,  that  by  letters  patent,  dated  in  the  year  1790,  the  title  of 
Marquess  of  Abercorn  was  limited  to  John  James  Marquess  of  Abeicorn 
and  the  heirs  male  of  his  body,  and  that  upon  his  death,  the  present 
marquess,  who  was  his  grandson,  succeeded  to  that  title,  which  was 
now  descendible  to  the  heirs  male  of  his  body,  and  upon  failure  of  his 
issue  male,  would  devolve  upon,  and  be  descendible  to  Lord  Claud 
Hamilton  and  the  heirs  male  of  his  body. 

It  appeared  also,  that  the  estates  in  question  were  the  principal  family 
estates  of  the  Marquess  of  Abercorn,  and  that,  at  the  date  of  the  marriage 
articles,  and  at  the  time  of  the  marriage,  they  stood  limited  to  the  Mar- 
quess of  Abercorn,  not  in  tail  general,  as  was  stated  in  the  articles,  but 
in  tail  male,  with  remainder  to  Lord  Claud  Hamilton,  in  tail  male,  with 
remainder  over. 

Mr.  Tinney,  Mr.  Wigram,  and  Mr.  Loftus  Wigram,  for  the  Marquess 
and  Marchioness  of  Abercorn. 

The  question  which  now  arises  is  twofold;  first,  whether  the  articles 
contain  the  true  agreement  for  the  settletnent;  and,  secondly,  if  they  do» 
whether  they  do  not  contain  a  power  which  will  enable  the  marquess 
and  marchioness  to^^orrect  the  settlement  in  the  manner  proposed  by 
the  draft  which  has  been  tendered.  The  evidence  sufficiently  shows. 
that  the  limitations  to  the  first  and  other  sons  of  the  marquess,  and  oi 
Lord  Claud  Hamilton,  were  intended  to  be  limitations  in  tail  male. 

It  is  the  rule  of  this  court,  that  if  a  written  agreement  does  not  express 
the  real  contract  and  intention  of  the  parties,  a  specific  performance  will 
not  be  decreed,  except  upon  the  terms  of  correcting  that  written  agree- 
ment, according  to  the  real  intention  of  the  parties;  and  for  this  purpose^ 
parol  evidence  is  admissible;  Marquess  Townshend  v.  Stangroom,  6  Ves. 
328;  WooUam  v.  Hearn,  7  Ves.  211;  Ramsboltom  v.  Gosden,  I  V.  &  B. 
165;  and  the  cases  collected  in  Sugden's  Vendors  and  Purchasers,  voli. 
p.  158,  et  seq.  9th  ed.  This  is  particularly  the  case  as  to  marriage  con- 
tracts; Randal  v.  Randal,  2  P.  Wms.  464;  Lady  Shelbume  v.  Lord  Inchi- 
quin,  1  Bro.  C.  C.  338;  Barstow  v.  Kilvington,  5  Ves.  593.  A  mistake 
may  always  be  corrected,  if  the  evidence  is  clear;  Beaumont  v.  Btm^h 
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TuFD.  &  Russ.  41y  ( 1 1  Cond.  Cha.  Rep.  24.)  If  the  present  contract  were 
merely  executory,  there  might  be  an  objection  to  superadding  terms; 
but  that  is  not  tiie  case.  Tiie  articles  recite  that  the  estates  were  Hmited 
in  tail  general:  and  it  is  then  provided,  that  they  shall  be  resettled  in  the 
same  manner.  That  recital  being  erroneous,  there  is  a  sort  of  latent 
ambiguity,  as  to  the  intention  of  the  parties;  and  there  ought,  at  least,  to 
bean  inquiry.  The  title  is  limited  in  tail  male:  no  intention  of  severing 
the  estates  from  the  title  is  intimated  in  the  articles:  and  such  an  intentioa 
cannot  be  presumed.  The  court  is  entitled  to  look  at  the  circumstances 
of  the  case,  for  the  purpose  of  inferring  the  intentions  of  the  parties. 

The  Duke  of  Bedford  stipulated  for  a  provision  for  his  daughter,  and 
for  the  younger  children  of  the  marriage;  but  the  limitation  of  the  Irish 
estates  was  not  the  subject  of  stipulation  between  the  duke  and  the  mar* 
qQess,as  is  clear  from  the  statement  made  to  Mr.  Galbraith  by  Mr.  Adam^ 
10  whose  hands  the  duke  had  placed  himself. 

The  articles  stipulate  that  the  settlement  shall  contain  all  provisions 
Qsualiy  contained  in  marriage  settlements  made  in  England.  A  power 
of  sale  and  exchange  is  such  a  provision;  Peake  v,  Fenlington,  2  V.  & 
B.  311:  and,  if  contained  in  a  settlement  made  in  England,  it  would 
anihorize  taking  in  exchange  or  purchasing  lands  situate  in  England  or 
Wales.  The  provision  in  the  draft,  therefore,  extending,  as  it  does,  to 
lands  in  Ireland,  England  or  Wales,  is  in  strict  accordance  with  the 
articles;  and  it  is  obvious,  that  it  may  be  a  matter  of  great  convenience 
to  be  able  to  purchase  property  in  England,  upon  which  this  family, 
having  an  English  title,  and  being,  in  fact,  an  English  family,  might 
reside.  Then,  as  to  the  power  of  leasing;  thirty-one  years  is  the  usual 
term  in  Ireland;  and  if  less  than  the  usual  term  were  to  be  granted,  so 
good  a  rack-rent  as  usual  could  not  be  obtained.  The  power  of  jointur* 
ioga  future  wife,  and  of  providing  fortunes  for  younger  children  of  a 
future  marriage,  are  usual.  Lord  Claud  Hamilton's  powers  of  jointuring 
and  charging  for  portions,  which  are  unlimited  in  the  articles,  will  be 
properly  limited  m  the  manner  proposed  by  the  draft  of  the  settlement. 

The  power  of  alteration  reserved  to  the  marquess  and  marchioness, 
gitresa  discretionary  power  to  be  exercised,  bondfide^  in  any  manner 
not  inconsistent  with  the  essence  of  the  settlement,  and  would  autho- 
rize, not  only  the  corrections  of  the  mistakes  and  the  omissions  made  ia 
the  articles,  but  also  the  insertion,  in  the  settlement,  of  any  provisions 
vhich  would  be  advantageous  to  such  a  family  as  this.  It  is  to  be 
observed,  that  the  terms  of  the  power  require  that  the  alterations  should 
be  made  before  the  execution  of  the  settlement. 

Mr.  Kindersley,  for  Lord  Claud  Hamilton. 

Mr.  Heberden,  fot:  the  infant  daughters  of  the  Marquess  and  Mar- 
chioness of  Abercorn. 

The  Solicitor-General  and  Mr.  W.  Russell,  for  the  Duke  of  Bedford. 

The  court  mtist  carry  into  effect  some  contract  or  other  in  this  case. 
In  some  cases  of  specific  performance,  the  court  refuses  to  interfere, 
unless  the  plaintiif  will  admit  some  parol  agreement,  varying  the  agree- 
jncDt  originally  made;  but  that  is  not  the  case  here;  the  court  must 
interfere,  and  direct  some  settlement.  The  Duke  of  Bedford  is  entitled 
to  call  for  a  settlement  in  accordance  with  the  articles.  Although  the 
letters  of  the  Earl  of  Aberdeen  were  before  Mr.  Adam,  it  does  not  dis- 
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tliictly  appear  that  they  were  before  the  duke.  The  instrtictions  trans- 
mitted with  Gatbraith's  letter  to  Crawford,  directed  that  the  estates 
should  be  limited  to  the  marquess's  issue  male;  but  there  is  do  evidence 
that  issue  female  of  sons,  or  that  issue  male  of  daughters,  were  to  be 
excluded.  The  marquess's  family  then  consisted  of  himself,  his  brother, 
Lord  Claud  Hamilton,  and  his  sister,  Lady  Harriet  Hamilton.  If  those 
instructions  were  to  be  followed,  the  estates  would  go  over  to  Lad/ 
Harriet,  in  preference  to  daughters  of  his  sons.  Such  an  intention  might 
possibly  have  been  entertained  in  favour  of  Lord  Claud,  whose  sons 
would  succeed  to  the  title  of  Marquess  of  Abercorn^  but  cannot  be  sup- 
posed, with  reference  to  Lady  Harriet.  • 

There  is  not  a  single  instance  in  which  the  court  has  undertaken  to 
rectify  a  settlement  in  such  a  manner  as  to  prejudice  the  issue  of  the 
marriage  in  favour  of  collaterals.  In  Barstaw  v.  Kilvington,  5  Ves. 
593,  the  settlement  was  reformed  in  favour  of  children  of  the  marriage; 
and  that  was  also  the  case  in  Jenkins  v,  Quinchant,  5  Ves.  596,  n.  The 
cases  of  alterations  which  have  been  cited,  are  all  cases  in  which  the 
estate  has  been,  by  mistake,  carried  away  from  the  parties  intended  to 
take. 

There  is  no  individual  at  present  before  the  court,  who  is  entitled, 
formally  and  properly,  to  contest  the  propriety  of  the  limitations  pro- 
posed: there  may  be  issue  a  daughter  of  a  son,  who  would  have  to 
contest  the  limitations  with  Lord  Claud  Hamilton.  Any  decree  in  this 
suit  would  not  bind  that  person. 

The  power  of  directing  alterations  must  have  been  intended  to  relate 
to  clauses  for  the  managemettt  of  the  estates;  as  powers  of  leasing,  and 
so  forth.  It  could  not  have  been  intended  that  the  marquess  and  mar- 
chioness should  be  able,  immediately  after  the  marriage,  to  render  inef- 
fectual all  the  preparations  and  communications  between  different 
parties,  which  had  previously  taken  place,  upon  the  subject  of  the 
settlement. 

Mr.  Tinney,  in  reply. 

The  principle  upon  which  the  court  corrects  agreements,  notwith- 
standing the  Statute  of  Frauds,  is,  that,  by  means  of  the  correction, 
the  parties  are  restored  to  the  state  in  which  they  were  before  the 
agreement  was  made.  The  court  cannot  execute  that  which  the  parties 
never  meant  to  execute.  Unless  the  court  executes  the  real  agreement, 
by  modifjring  the  articles,  it  can  execute  nothing.  If  the  Duke  of  Bed- 
ford does  not  submit  to  have  his  bill  dismissed,  the  case  will  be  withm 
the  authority  of  Ramsbottom  v.  Gosden. 

^pril  13.  The  Lord  Chancellor  [after  stating  the  marriage  con- 
tract, the  articles,  and  the  nature  of  the  proposed  alterations]:*— 

Upon  the  first,  which  is  by  far  the  most  important  point,  it  is  fortu- 
nate that  written  evidence  exists  of  what  was  the  real  intention  of  ail 
the  parties,  and  of  the  contract  entered  into  between  them. 

The  articles  of  the  25th  of  October  1832  commenced  by  reciting,  that 
Lord  Abercorn's  Irish  estates  stood  limited  to  him  in  fee  tail,  and  then 
provided  that  they  should  bo  resettled  on  ftimself  for  life,  with  remainder 
to  his  first  and  other  sons  in  fee  tail.  There  is,  therefore,  an  error  as  ro 
the  fact  of  the  existing  limitations,  as  well  as  an  error  as  to  the  intended 
limitations.    If  a  settlement  had  been  actually  executed,  in  conformity 
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with  these  articles^  and  it  could  be  shown,  by  proper  evidence, that  some 
provision  in  it  had  been  inserted  by  mistake^  and  contrary  to  the  intent- 
lioos  of  the  parties,  and  to  the  contract  previously  made  between  them, 
it  would  have  been  within  the  province  of  the  court  to  have  corrected 
tbe  error,  and  ahered  the  settlement  accordingly.  There  cannot,  there- 
fore, be  any  doubt  of  the  authority  and  the  jurisdiction  of  this  court,  to 
correct  any  errors  which  may  be  proved  to  have  arisen  in  framing  the 
agreement  which  the  parties  actually  signed.  That  document  is  only 
evidence  of  what  the  parties  agreed  upon;  and  if  it  can  be  shown,  by 
proper  evidence,  what  the  agreement  really  was,  and  that  such  docu- 
ment does  not  correctly  represent  the  contract  between  the  parties,  it  is 
the  duty  of  the  court  to. carry  the  true  agreement  into  effect. 

This  is  a  case  in  which  the  jurisdiction  of  the  court  must  be  exercised. 
The  marriage  having  taken  place,  the  only  question  is,  what  provisions 
tbe  settlement  ought  to  contain.  What  was  the  contract  between  the 
parties,  upon  the  faith  of  which  the  marriage  took  place;  and  do  the  ar- 
ticles ot  the  35th  of  October  1832  truly  represent  it?  I  cannot  concur  in 
the  view  which  seems  to  have  been  suggested,  that  the  settlement  of  the 
Irisi)  estates  is  not  to  be  considered  as  forming  part  of  the  contract  be- 
tween the  parties.  It  is,  in  its  nature,  properly  the  subject  of  contract^ 
and  Mr.  Galbraith  proves  that  it  was,  in  fact,  the  subject  of  theeontract; 
for  he  states,  that  his  letter  to  Mr.  Crawford  of  the  22d  of  September 
iSS2,  which  does  contain  directions  as  to  the  mode  in  which  the  Irish 
estates  were  to  be  settled,  accurately  contains  the  instructions  he.received 
from  the  Duke  of  Bedford,  as  father  of  the  intended  wife,  and  from  Lord 
Abercorn,  whose  property  was  to  form  the  subject  of  the  settlement. 
That  letter  directs  Mr.  Crawford  to  procure  articles  to  be  prepared  in 
Dublin,  binding  the  parties  to  execute  settlements,  to  the  full  intent  and 
Dieaning  of  the  instructions  sent,  and  those  instructions,  among  other 
things,  directed,  that  the  estates  should  be  limited  to  the  issue  male  o£ 
this  or  any  future  marriage,  then  to  Lord  Claud'  and  his  issue  male;  in 
failure  of  them,  to  the  issue  male  of  the  sister.  Lady  Harriet.  The  draft, 
settled  by  Mr.  Serjt.  Perrin,  accordingly,  recites  the  contract  to  be,  that 
ihe  estates  should  be  settled  upon  Lord  Abercorn  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male;  and  makes  Lord  Abercorn  cove- 
nant so  to  settle  the  estates.  This  letter  and  this  draft  are  not  of  them- 
selves evidence;  but  the  letter  puts  beyond  all  doubt  the  accuracy  of 
Mr.  Galbraith's  recollection  as  to  the  instructions  he  received,  with  re- 
spect to  the  mode  in  which  the  estates  were  to  be  resettled;  and  what  is 
strictly  evidence,  is,  the  testimony  of  Mr.  Galbraith,  his  memory  being 
refreshed  by  his  own  letter  to  Mr.  Crawford,  as  to  the  intention  of  the 
parlies,  and  the  instructions  he  received  from  them. 

The  next  piece  of  evidence  consists  of  the  two  letters  of  Lord  Aber- 
<)een,  dated  the  4th  and  5th  of  October  1832,  and  the  depositions  of  Mr. 
('albraith  and  of  Mr.  Adam  connected  with  them.  Lord  Aberdeen 
having  been  the  guardian,  and  being  the  father-in-law  of  Lord  Aber- 
corn, naturally  took  an  active  part  in  the  negotiations  preparatory  to  the 
marriage;  and  Mr.  Galbraith  had  accordingly  been  in  communication 
with  him  upon  the  subject.  In  the  first  of  these  letters,  Lord  Aberdeen 
writesthus  to  Mr.  Galbraith:—*  My  idea,  then,  would  be,  that  he  should 
entail  the  estates,  first,  on  his  own  sons  in  the  order  of  their  birth,  and 
iipon  their  heirs  male;  .secondly,  failing  male  issue  of  his  marriage  with 
l^dy  Louisa,  or  any  future  marriage,  upon  his  brother  Lord  Claud,  and 
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upon  his  sons' in  succession;  thirdly,  failing  male  issue  of  Lord  Claud, 
upon  his  own  daughters,  either  jointly  or  severally." 

In  the  letter  of  the  5th  of  October  he  says,  "  I  should  think  it  would 
be  sufficient  if  he  were  to  covenant,  at  his  marriage,  to  settle  his  estates 
upon  bis  male  issue,  and  failing  that,  upon  his  brother  and  his  brother's 
sons.  He  might  reserve  to  himself  the  power  of  naming  in  a  future 
deed  any  other  heirs,  upon  the  failure  of  his  own  and  of  his  brother's 
male  issue."  Mr.  Galbraith  states,  in  his  evidence,  that  these  two  let- 
ters were  shown  by  him  to  Lord  Abercorn,  and  that  he  assented  to  the 
suggestions  contained  in  them;  and  that  these  letters  were  submitted  to 
Mr.  Adam,  as  instructions  for  the  articles  of  agreement,  afterwards  eie- 
coted  oh  the  25th  of  October  1832;  and  Mr.  Adam  states,  that  he  had 
no  other  instructions,  as  to  the  limitation  of  the  estates,  but  these  letters, 
and  that  the  draft  prepared  by  him  was  intended  to  be  in  conformity 
with  such  instructions. 

There  is,  therefore,  proof  of  the  intention  of  the  parties,  and  of  the 
agreement  between  them,  and  of  the  instructions  under  which  the  draft 
of  the  agreement  was  prepared,  all  concurring  in  this,  that  the  estates 
were  to  be  limited  to  the  sons  of  the  marriage  in  tail  male,  and  not  in 
tail  general.  There  are,  therefore,  ample  materials  by  which  the  error 
in  the  articles  may  be  corrected,  and  the  real  intention  and  coutract  of 
the  parties  ascertained. 

I  have  no  hesitation,  therefore,  in  directing  that  a  settlement  should 
be  executed  in  conformity  with  such  real  intention  and  contract,  and  not 
according  to  those  terms  of  the  articles  of  the  25th  of  October  1832, 
which  are  proved  to  have  been  introduced  by  mistake.  In  the  case  of 
Jenkins  v.  Quinchant,  5  Yes.  596,  note,  a  settlement  actually  executed 
between  the  parties,  was  corrected,  a  considerable  time  after  its  execu- 
tion, by  a  letter  which  was  proved  to  have  formed  the  instructions  from 
which  the  settlement  was  prepared,  and  which  letter  diflfered,  in  a  most 
material  part,  from  the  settlement  actually  executed. 

The  next  question  is,  whether,  in  the  settlement  to  be  executed,  there 
oughtno  be  introduced  a  power  for  Lord  Abercorn  to  charge  the  estates, 
for  the  purpose  of  jointuring  any  other  wife,  or  of  raising  portions  for 
the  children  of  any  other  marriage.  This  proposition  is  not  supported 
upon  the  ground  of  there  having  been  any  agreement  for  that  purpose, 
or  any  mistake  in  the  articles,  in  not  providing  for  it;  but  it  is  contended, 
that  Lord  and  Lady  Abercorn  have  the  power,  under  the  articles,  to  di- 
rect these  additional  provisions  to  be  made.  The  question,  therefore, 
turns  upon  the  degree  of  latitude  to  be  given  to  the  power,  reserved  in 
the  articles,  to  make  any  alteration  in  the  provisions  and  terms  contained 
in  the  contract  of  marriage.  The  terms  of  that  power  are,  *•  that  it  shall 
be  lawful  to  alter  and  vary  the  provisions  and  terms  contained  in  the 
said  contract  of  marriage,  and  in  these  presents,  iti  such  manner  as  to 
the  said  marquess,  and  the  said  Lady  Louisa  Jane  Russell,  shall  seem 
fit,  previous  to  the  execution  of  the  said  intended  settlement  contracted 
by  these  presents  to  be  made  and  charged  upon  the  estates  of  the  said 
marquess,  situate  in  the  kingdom  of  Ireland  as  aforesaid."  T*^^^' 
pression  is  not  very  correct,  and  not  very  intelligible;  but  there  is  suffi- 
cient in  it  to  show  that  the  parties  were  not  contemplating  any  alteration 
in  the  settlement  of  the  estates;  for  the  power  to  alter  is  confined  to  the 
intended  settlement  contracted  to  be  made  and  charged  tipon  the  estates. 
Now,  strictly  speaking,  I  am  not  at  liberty  to  look,  to  see  how  that  hap- 
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pened;  when  I  see  the  draft,  however,  it  is  a  fact  very  intelligible,  be- 
cause the  draft,  as  originally  prepared,  contained  no  provision  as  to  the 
aettlement  of  the  estates  themselves,  but  contained  provisions  only  as  to 
the  Slims  to  be  charged  upon  the  estates;  and  there  was  then  a  power 
introduced  which  explains  the  expressions  used:  there  was  a  power  to 
alter  or  vary  the  settlement  to  be  charged  on  the  estates.  It  was  after- 
wards made  part  of  the  agreement,  that  the  estates  themselves  should  be 
settled;  but  this  power  of  alteration  remained,  and  the  terras  and  ex- 
pressions of  it  were  not  altered. 

In  the  first  place,  therefore,  I  think  it  clear,  on  the  face  of  the  articles, 
without  referring  to  Mr.  Adam's  evidence  on  the  subject,  that  this 
power  of  altering  did  not  relate  to  the  mode  in  which  the  inheritance  of 
the  estates  was  to  be  settled,  but  to  that  which,  by  the  articles,  is  called, 
the  settlement  to  be  charg;ed  upon  the  estates,  meaning,  the  provisioa 
for  the  intended  wife,  and  the  younger  children.  The  power,  however, 
which  it  is  proposed  to  introduce,  would  have  the  effect  of  materially 
affecting  the  right  of  the  eldest  son  of  the  marriage,  by  letting  in  a  join-' 
ture  for  another  wife,  and  portions  for  children  of  another  marriage.  If 
the  principle  were  admitted,  that  under  this  reservation.  Lord  and  Lady 
Abercorn  have  the  power  of  interfering  with  the  estate  and  interest  of 
the  eldest  son,  what  limit  can  be  placed  to  the  exercise  of  such  a  power? 
It  cannot  be  contended  that' this  reservation  gives  them  the  power  of 
altogether  defeating  the  estate  and  interest  of  the  eldest  son;  and  if  not, 
by  what  rule  are  they  to  be  limited  in  the  exercise  of  this  power  of 
postponing  or  diminishing  that  estate  and  interest?  Tho  only  reason- 
able construction  which  can  be  put  upon  this  reservation,  is,  that  it 
refers  only  to  the  provisions  intended  to  be  made  for  the  wife  and  chil- 
dren, by  the  articles,  and  that  it  was  intended  to  give  the  power  of  vary- 
ing and  altering  the  terms  and  provisions  of  the  charges  created,  as 
amongst  those  who  were  intended  to  benefit  by  tliem>  and  not  to  intro- 
duce new  estates,  charges,  and  interests,  in  favour  of  persons  who  are 
strangers  to  the  agreement,  and  who  are  not  in  any  manner  alluded  to 
in  any  part  of  it. 

I  am,  therefore,  of  opinion,  that  this  power  so  reserved  does  not  au- 
thorize the  introduction,  into  the  settlement,  of  the  proposed  provision 
for  any  other  wife,  or  for  the  children  of  any  other  marriage. 

The  question,  as  to  the  leasing  powers,  must  depend  upon  facts  which 
are  not  before  nae  in  such  a  manner  as  to  enable  me  to  give, any  final 
direction*,  the  articles  containing  no  specific  directions  on  tha  subject 
The  powers  to  be  introduced  must  depend  upon  what  powersiatetusuali 
or  upon  what  powers  any  particular  circumstances  connected  yiitfi  the 
property  may  render  expedient.  Upon  this  subject,  therefore,  there 
must  be  $l  reference  to  the  Master  to  inquire,  whether  the  pawers  pro- 
posed to  be  introduced  are  usual  powers  in  that  part  of  Ireland  in  which 
the  estates  are  situated,  and  whether  there  are  any  circumstances  con-* 
nected  with  the  property  which  render  it  expedient,  and  for  the  interest 
of  all  parties,  that  such  powers  should  be  introduced,  with  liberty  to 
state  special  circumstances. 

With  respect  to  the  questioq,  whether  the  power  of  sale  and  exchange 
should  .b^  ^nfined  to  Ireland,  or  whether  it  should  be  extended  to  lands 
in  England,  there  is  nothipg  to  lead  me  at  all,  for  nothing  about  it  is 
expressed  in  the  agreement;,  the  question  is  left  entirely  opeu.  I  can 
see  no  good  reason  for  confij[iin|;  the  power  to  lands  in  Ireland;  and  I 
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can  see  nothing  in  the  contract  between  the  parties  to  make  it  necessary 
to  confine  that  power  to  Ireland. 

I  think,  therefore,  that  it  may  be  very  well  extended  to  England;  and 
that,  on  the  Isubject  of  the  leases,  there  must  be  the  reference  which  I 
have  mentioned. 

The  proposed  restriction  of  Lord  Claud  Hamilton's  power  of  jointur- 
ing, and  of  providing  portions  for  younger  children,  to  which  he  con- 
sents, will  be  for  the  benefit  of  the  estates. 


Slaney  t;.  Wade. 

1  Mytne  4r  Craigj  338. 

An  ancient  moral  inscription  givinfi^  an  historical  account  of  a  family,  and  placed  in 
a  chancel  which  had  formerly  been  used  as  a  borying-place  of  the  family,  and  which 
formed  part  of  the  church  of  the  parish  where  members  of  the  family  had  long  been 
resident  proprietors,  was  held  to  be  admissible  evideuce  in  a  question  of  pedigree 
for  the  purpose  of  proying  the  facts  stated  in  the  inscription. 

The  inscription  having  been  effaced  twenty-five  years  ago,  its  contents  were  allowed 
to  be  proved  by  the  secondary  evidence  furnished  by  copies  made  while  the  in- 
scription was  entire. 

Such  copies  are  not  inadmissible  in  evidence,  merely  because,  at  the  time  when  tbej 
were  made,  the  possibility  of  a  claim  or  controversy  at  some  future  period  was  con- 
templated. 

A  recital  that  A.  B.  is  a  child  of  the  marriage  of  the  persons  therein  named,  occer- 
ring  in  a  deed  by  which  the  personal  representative  of  the  last  surviving  trnstee  of 
the  premises  comprised  in  the  deed  assigns  the  premises  to  A.  B.,  who  it  not  re- 
lated to  the  assignor,  and  whose  sole  title  to  the  assignment  is  in  the  ohaiacter  of 
a  child  of  such  marriage,  is  not  admissible  as  a  declaration  to  prove  the  legitimacy 
of  A.  B.  in  a  question  of  pedigree  between  third  parties;  Mifi&i!e. 

Feb.  19,  30,  25;  March  1, 1836. 

EDWARD  MORETON,  of  Ellesmere,  died  without  issue  in  the 
year  1776,  having,  by  his  will,  made  three  years  before  his  deatMe- 
vised  his  estate  in  Kemberton  and  in  the  town  and  parish  of  Sbiffnal, 
and  all  his  freehold  estate  in  the  county  of  Salop,  including  the  property 
in  question  in  the  cause,  to  his  wife  for  life;  with  remainder  (subject  to 
a  term  of  1000  years  to  raise  money  for  payment  of  his  debts)  to  two 
persons,  and  their  issue,  in  strict  settlement;  with  remainder  to  bis  kins- 
man Robert  Jones  Moreton  (in  the  will  called  Robert  Moreton),  son  of 
*the  Rev.  Robert  Moreton,  for  life:  with  remainder  to  his  first  and  other 
sons  in  tail;  and,  in  default  of  such  issue,  the  estates  were  to  descend  to 
the  testator's  own  right  heirs. 

All  the  intermediate  limitations  having  failed,  the  remainder  iti  favour 
of  Robert  Jones  Moreton,  the  last  tenant  for  life  under  this  will,  took 
effect.    Robert  Jones  Moreton  died  without  issue  in  the  year  1801. 

The  defendant  Wade  was  entitled  to  a  mortgage  for  a  term  of  years 
over  the  property  devised  by  the  will  of  Edward  Moreton;  and  m 
original  bill  was  filed  by  Robert  Slaney,  the  father  of  the  present  plain- 
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,  claiming  to  be  heir-at-law  of  the  testator  Edward  Moreton,  and,  as 
siich,  seeking  to  redeem  the  mortgage. 

Upon  the  statement  in  the  bill  it  appeared,  that  Thomas  Moreton  and 
Elizabeth  his  wife  were  the  common  ancestors  of  the  plaintiff,  and  of 
the  testator  Edward  Moreton;  that  the  testator  was  the  last  descendant 
ofEdward,  their  eldest  son  who  left  issue;  that  Thomas  and  Elizabeth 
Moreton  had  another  son,  Robert,  from  whom  were  descended  Robert 
Jones  Moreton,  the  last  tenant  for  life,  and  Robert  Moreton  his  second 
causin,  a  person  of  unsound  mind  who  died  in  a  lunatic  asylum  at  Bils- 
ton^atthe  close  of  the  year  18C2,  intestate  and  withoiit  issue,  and  with 
whom  the  line  of  Robert,  the  son  of  Thomas  and  Elizabeth,  terminated; 
and  that  the  plaintiff  was  himself  descended  from  a  daughter  of  Thomas 
aod  Elizabeth  Moreton,  whose  Christian  name  was  Ann,  and  who  mar* 
ried  a  person  named  Robert  Slaney.  The  bill  then  alleged,  that  upon 
ihe  death  of  Robert  Jorfes  Moreton  without  issue,  in  the  year  1801,  the 
fee  simple  of  the  testator's  estates  became  vested  in  possession  in  Robert 
Moreton  of  Bilston,  from  whom,  subject  to  the  mortgage,  they  descended 
to  the  plaintiff  as  the  heir  at  law  of  Edward  and  Robert.* 

To  this  bill  the  defendant  pleaded  a  negative  plea,  patting  in  issue  the 
plaiDiiif's  title  as  heir  at  law.  In  the  year  1834,  after  issue  had  been 
joined  upon  the  plea,  and  evidence  had  been  gone  into  on  both  sides,  the 
piainiiff  died,  having  devised  the  property  in  question  to  his  children, 
vho  thereupon  filed  a  supplemental  bill,  for  the  purpose  of  carrying  on 
the  suit:  and  as  it  was  agreed  that  the  question  of  pedigree  would  be 
more  satisfactorily  tried  at  law,  two  issues  were  directed  to  try  whether 
Bobert  Slaney,  the  father  of  the  plaintiffs  in  the  supplemental  suit,  was 
beiiatlaw  of  the  testator  Edward  Moreton,  and  also  whether  he  was 
beirat  law  of  Robert  Moreton  the  lunatic. 

The  issues  were  tried  at  the  last  summer  assizes  for  the  county  of 
Salop,  before  Mr.  Justice  Williams  and  a  special  jury,  and  the  jury 
ibund  a  verdict  for  the  plaintiffs  upon  both  issues.  A  motion  for  a 
new  trial,  having  been  refused  by  the  Vice-Chancellor,  the  application 
vasDow  renewed. 

The  case  was  very  fully  argued  by  Mr.  Serjeant  Talfourd,  Mr. 
Barber,  Mr.  Wigram,  and  Mr.  R.  V.  Richards,  in  support  of  the  motion; 
^  by  the  Attorney-General,  Mr.  Knight,  Mr.  Temple,  Mr.  Maule,and 
Mr.  Whateley,  for  the  plaintiffs. 

in  the  course  of  the  argument  a  great  variety  of  collateral  and  subor« 
^nate  points  were  raised  and  contested  by  the  counsel  on  boXh  sides; 
^ut  the  question  principally  discussed,  and  the  only  one  to  which  it  is 
coBsidered  necessary  to  advert  here,  related  to  the  admissibility  of 
attain  evidence  which  had  been  objected  to  at  the  trial,  and  which 
ibe  learned  judge  who  presided,  had,  as  the  defendant  contended, 
uuproperly  allowed  to  go  to  the  jury. 

The  evidence  objected  to  was  of  two  kinds,  and  bad  reference  to  two 
<^tinct  parts  of  the  plaintiffs'  case. 

The  deseent  of  the  original  plaintiff  from  a  daughter  of  Thomas  ond 
Bizabeih  Moreton  was  clearly  made  out:  but  in  order  to  establish  his 
^aim,  it  was  necessary  also  to   show,  first,  that  the  testator  was 

*  The  mode  in  which  the  plaintiff  stated  his  claim,  will  be  more  clearly  under- 
<^  opoD  reference  to  the  pedigree  in  the  next  page:^ 
Vol.  XIIL— 37 
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descended  from  Edward,  son  of  the  same  Thomas  and  Elizabeth,  and 
vas  the  last  survivior  of  that  branch  of  the  family;  and,  secondly,  that 
vhea  Robert  Jones  Moreton  died,  in  the  year  1801,  Robert  Moreton^of 
Biiston,  was  the  testator's  heir  at  law. 

The  first  point  was  proposed  to  be  established  by  secondary  evidence 
of  the  contents  of  a  nuiral  inscription  which  had  for  many  years  existed 
in  what  was  called  the  Moreton  chancel,  in  the  parish  diiurch  of  Shiff- 
nal,  but  which  had  been  washed  over  and  effaced  in  the  year  1810, 
when  the  chnrch  underwent  considerable  alterations  and  repairs,  and 
when  the  Moreton  chancel  was  enclosed  and  added  to  the  vestry.  ^  It 
appeared  that  the  Moreton  family  had  for  a  long  period  been  possessed 
of  a  mansion  house  and  other  property  in  the  parish  of  Shiffnal,  and 
that  several  of  its  members  had  resided  there,  and  had  been  buried  in 
the  Moreton  chancel,  which  until  the  alterations  referred  to,  had  formed 
a  recess,  opening  by  an  archway  into  the  great  chancel.  The  inscription 
vas  not  engraved^  but  was  written  or  painted  upon  the  plaster,  in  a 
material  resembling  lampblack,  and  it  purported  to  give  the  history  of 
(hat  branch  of  the  family  of  Thomas  and  Elizabeth  Moreton,  of  which 
the  testator  Edward  Moreton  was  alleged  to  be  the  last  surviving 
descendant. 

To  prove  the  contents  of  this  inscription,  three  paper  writings,  which 
were  alleged  to  be  copies  of  it,  and  which  were  all  substantially  the 
same,  were  produced.  One  of  them,  which  was  distinguished  by  the 
name  of  Morry's  copy,  was  proved  to  be  in  the  handwriting  of  one 
Morry,  a  schoolmaster  who  died  in  the  year  1775,  and  to  have  upon  it 
ao  endorsement  in  the  handwriting  of  Moreton  Aglionby  Slaney,  an 
attorney,  who  was  a  first  cousin  of  the  original  plaintiff,  and  who  died 
ia  the  year  1813.  Another,  which  was  called  Moreton  Aglionby 
Slaney's  copy,  was  proved  to  be  wholly  in  the  handwriting  of  that 
gentleman,  and  it  was  endorsed  by  him,  <'  Monuments  in  the  Moretou 
diaocel  of  Shiffnal  church,  copied  in  February  1796.^'  These  two 
copies  came  from  the  possession  of  the  Slaney  family.  The  third,  deno- 
minated Adams's  copy,  was  taken  in  the  year  1810,  shortly  before  the 
repairs  in  the  church  were  commenced,  by  a  person  of  the  name  of 
Adams,  assisted  by  one  Aimes,  the  parish  clerk,  under  the  direction  of 
the  then  vicar  of  Shiffnal,  who  was  since  dead.  It  had  been  originally 
written  in  pencil,  and  the  letters  were  afterwards  traced  over  with  ink 
hj  the  vicar.  Aimes  was  examined  in  the  chancery  suit;  but  he  died 
before  the  trial  nf  the  issues,  and  his  deposition  was  read  at  the  trial. 
Adams  was  called  as  a  witness  at  the  trial,  and  proved  the  facts  above 
stated  with  reference  to  the  time  and  manner  of  making  the  copy. 

The  inscription  in  question,  according  to  the  copy  made  by  Moreton 
Aglionby  Slaney,  was  as  follows: — 

''Thomas  Moreton,  Esq.  married  Elizabeth,  daughter  of  Edward 
Moreton,  of  Engleton,  Com.  Stafford,  Esq.,  and  had  issue  Richard, 
Edward,  Thomas,  and  Robert,  and  six  daughters.  The  said  Thomas 
Moreton,  the  father,  was  here  buried,  the  I5(h  day  of  July,  anno  Domini 
1634.  The  said  Richard  Moreton  was  here  also  buried,  the  SOih  day 
of  August  1658;  he  died  without  issue.  The  said  Thomas  Moreton,  the 
son,  was  here  also  buried,  the  18th  day  of  August  1668.  The  said  Eliza- 
beth Moreton,  the  mother,  was  here  also  buried,  the  29th  day  of  June 

1664.  The  said  Edward  Moreton  married  Mary,  daughter,  of Yates, 

of  London,  gentleman;  and  the  said  Edward  diediandwas  buried  in 
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London,  in  September  1665.  He  left  issue  only  Thomas,  his  son.  The 
said  Robert  was  here  buried  in  January  1676.  The  aforesaid  Thomas 
Moreton,  son  of  Edward,  married  Mary,  daughter  and  heir  of  William 
Price,  of  Christionelh,  in  the  parish  of  Ruabon,  in  the  county  of  Denbigh, 
gentleman,  and  dying  in  December  1702,  he  lieth  buried  in  the  church 
of  Ruabon  aforesaid,  leaving  issue  only  Thomas,  his  son,  and  which 
last-mentioned  Thomas  Moreton  dying  at  Chrisiionelh  aforesaid,  was 
buried  here  on  the  28th  November  1710,  in  a  coffin  covered  with  lead. 
He  left  by  Anne  his  wife,  daughter  of  Kenrych  Eyton,  Esq.,  issue  onlv 
two  sons,  Thomas  and  Edward.  Thomas,  the  eldest  son,  died  August 
8d,  1736,  and  was  buried  in  Ruabon  chnrch." 

Besides  the  general  objections  to  the  evidence  furnished  by  the  con- 
tents of  the  inscription,  and  to  the  maimer  in  which  those  conieno  were 
proved,  an  objection  was  taken  to  the  two  copies  of  the  inscription 
called  "Morry's  copy,"  and  "Moreton  Aglionby  Slaney's  copy," 
'which  it  was  admitted  had  formerly  come  out  of  the  custody  of  reposi- 
tories of  Moreton  Aglionby  Slaney.  These  copies,  it  was  said,  had 
been  procured  or  prepared  by  Moreton  Aglionby  Slaney  at  a  time 
when  he  was  contemplating  some  suit  or  legal  proceedings  for  the 
recovery  of  the  very  estates  in  question  in  the  cause,  and  with  a  view  to 
assist  in  such  proceedings;  or,  at  all  events,  long  after  the  qnesiionasto 
who  would  be  entitled  to  the  reversion  in  fee  of  the  devised  estates  upon 
the  death  of  Robert  Jones  Moreton  without  issue,  had  become  the 
subject  of  considerable  inquiry  and  discussion  in  the  Moreton  family; 
and  ihey  were  therefore,  it  was  contended,  inadmissible,  as  coming 
within  the  principle  which  excludes  declarations,  whether  oral  or 
written,  made  after  the  existence  of  a  lis  mota.  In  support  of  this 
objection,  was  produced  a  letter,  written  and  sent  to  the  defendant,  by 
Moreton  A,  Slaney  in  the  month  of  December  1795,  in  which  that 
gentleman,  who  was  a  practising  attorney,  stated  that  on  Monday  he 
intended  to  commence  his  inquiries  after  Mr.  Morcton's  pedigree,  and 
hoped  to  be  fortunate  enough  to  bring  something  to  light,  of  which  the 
defendant  should  be  immediately  advised.  This  letter  was  verified  by 
the  defendant's  affidavit,  and  was  brought  forward  for  the  first  time 
upon  the  present  motion. 

With  respect  to  the  second  line  of  the  pedigree,  all  the  earlier  links  m 
the  chain  were  sufficiently  made  out;  and  the  only  material  point  m 
which  the  plaintiff  had  any  difficulty,  was  in  proving  that  Robert  More- 
ton,  the  lunatic  who  died  at  Bilston  in  the  year  1802,  was  the  legitimate 
son  of  Slaney  Moreton  (the  second).  For  this  purpose,  amony  other 
evidence  tendered  by  the  plaintiff  and  admitted  by  the  judge,  an  inden- 
ture was  produced,  bearing  date  the  30th  of  November  1797,  which 
purported  to  be  made  between  Mary  Stanton  of  Kenilworth,  widov,oi 
the  one  part,  and  Robert  Moreton  of  Bilston,  gentleman,  of  the  other 
part.  This  indenture  recited,  that  certain  leasehold  premises  in  Birming- 
ham had  been  assigned  to  Richard  Brandwoodof  that  place,  in  the  fear 
1740;  that  Brandwood,  by  his  will,  dated  in  the  year  1742,  gave  the  pre- 
mises to  Samuel  Walford  and  Isaac  Stanton,  their  executors,  ftc,  «p(>n 
trust  for  his  daughter  Elizabeth  for  life;  and  after  her  decease,  for  such 
child  or  children  as  she  should  leave  behind  her,  in  such  manner  as  she 
should,  by  any  deed  attested  by  three  witnesses,  or  by  her  last  will  ana 
testament,  appoint;  and  in  default  of  such  appointment,  in  trust  to  as^'?^ 
and  transfer  the  premises  unta  the  child  or  children  she  shoald  leave 
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behind  her;  and  for  want  of  such  children,  then  to  the  exeontors  or  ad- 
miaistrators  of  his  said  daughter.  The  indenture  went  on  to  recite,  that 
Elisabeth,  the  daughter  of  the  said  Richard  Brandwood,  afterwards  in- 
termarried with  one  Slanejr  Moreton  of  Birmingham,  who,  some  tinua 
since,  died,  leaving  the  said  Elizabeth  Moreton,  and  the  said  Robert 
Moreton,  (party  thereto)  the  only  child  of  the  said  marriage,  him  sur- 
viving; that  the  said  Eli^sabeth  Moreton  had  since  died  without  having 
executed  any  appointment  of  the  leasehold  premises  pursuant  to  her 
power,  by  means  whereof  the  said  Robert  Moreton  was  become  legally 
entitled  to  an  assignment  of  the  said  leasehold  property;  that  Isaac 
Stanton  survived  his  co-trustee  and  died,  having  appointed  his  nephew, 
Isaac  Stanton  of  Eenilworth,  his  sole  executor,  who  proved  his  will;  and 
that  Isaac  Stanton  of  Eenilworth  had  since  died,  leaving  Mary  Stanton, 
party  thereto,  his  widow  and  sole  executrix.  The  indenture  then  pro- 
ceeded, in  the  usual  form,  to  assign  the  leasehold  premises  at  Birming- 
ham to  Robert  Moreton,  his  executors,  administrators,  and  assigns. 
This  deed,  which  was  executed  by  Mary  Stanton,  but  was  not  executed 
by  Robert  Moreton,  was  produced  from  the  custody  of  a  person  in  whom 
the  leasehold  property  comprised  in  the  deed  had  become  subsequently 
vested. 

For  the  defendant  it  was  argued,  that  the  Berkeley  peerage  case,  4 
Campb.  401,  and  especially  the  language  of  Mr.  Baron  Wood,  showed 
the  strong  disposition  of  courts  in  recent  times,  to  contract  rather  than 
relax  the  rule  with  respect  to  the  admissibility  of  hearsay  evidence 
ia  matters  of  pedigree.  Besides,  the  class  of  facts  and  circumstances  ia 
the  present  case  was  not  one. with  respect  to  which  the  rules  of  heresay 
evidence  should  be  extended;  Johnson  v.  Lawson,  2  Bingh.  86.  There 
vere  two  points,  however,  in  which  (he  evidence  admitted  by  the  learn- 
ed judge,  in  support  of  the  plaintifPs  case,  was  particularly  open  to  ob- 
jection; the  one  referring  to  the  mural  inscription;  the  other  to  Mary 
Stanton's  deed.  The  parol  evidence  only  proved,  that  there  had  beaa 
some  inscription  on  the  walls  of  the  chancel.  Morry's  copy,  whether 
made  before  the  year  1775  or  not,  was  not  made  by  a  member  of  the 
family,  and  could  not  even  be  looked  at,  for  the  purpose  of  showing  that 
it  was  a  copy  of  something  in  the  chancel;  for  it  had  not  been  compared 
with  the  original.  As  to  the  supposed  copy  which  purported  to  have 
been  made  in  the  year  1796,  Moreton  Aglionby  Slaney  could  not  be 
made  a  witness  for  the  date:  it  was  not  to  be  assumed  that  his  copy  waa 
made  in  1796,  as  the  result  of  searches  made  at  the  request  of  another 
person,  for  the  inscription  was  open  to  all  the  world,  and  might  have 
been  copied  by  any  person  at  any  time.  That  copy,  if  it  amounted  to  a 
declaration  at  all,  was  not  a  declaration  made  at  a  season  and  time  whea 
the  party  making  it  was  compelled  to  make  it.  Moreton  Aglionby 
Slaney  was  an  attorney;  and  it  never  could  be  contended  that  all  the 
papers  left  in  the  hands  of  an  attorney  were  to  be  made  evidence,  be- 
cause he  might  happen  to  be  a  relation  of  the  family  afterwards  setting 
up  the  claim.  Adams,  a  living  witness,  might  have  proved  the  inscrip- 
tion from  recollection,  or  from  a  copy  made  by  him  at  the  time.  He 
spoke,  however,  from  a  paper  which  v^as  now  in  ink,  but  which,  accord- 
ing to  his  testimony,  was  formerly  in  pencil.  There  was  no  proof  that 
the  ink  was  correctly  substituted  for  the  pencil  marks.  Adams  spoke  to 
the  inscription  by  combining  together  several  different  means  of  know- 
ledge, no  one  of  which  was  by  itself  legitimate.    The  pencil  marks  apt- 
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peared  only  in  certain  parts  of  the  paper.  Adams  could  only  properly 
speak  to  the  inscription  from  recollection,  refreshed  by  the  pencil  marks, 
or  by  a  copy  in  his  own  handwriting.  Such  a  piece  of  evidence  as  the 
supposed  copy  had  never  been  received  for  such  a  purpose  as  the  present. 
It  had  not  been  shown  under  what  circumstances,  or  for  what  purposes, 
the  inscription  was  put  up,  or  that  it  was  put  up  by  a  nieniber  of  the 
family.  It  was  obviotis,  on  reading  the  alleged  copies,  that  if  the  origi- 
nal was  such  as  the  witnesses  described,  it  must  have  been  all  written 
at  one  time.  The  Trouibeck  case,*  npon  which  probably  the  otherside 
would  rely,  was  no  authority  for  the  plaintiffs^  becatise,  although  the 
Lord  Chancellor  had  there  inclined  to  think  the  narrative  admissible, 
his  lordship  refused  to  make  any  order  for  its  admission;  and  when  it 
was  afterwards  prodticed  upon  the  trial,  it  was  objected  to,  and  the  jury 
decided  against  the  claimant's  title. 

As  to  the  admissibility  of  the  deed,  the  Berkeley  peerage  case  estab- 
lished that  those  declarations  only  were  admissible  as  evidence  of  repu- 
tation which  are  made  by  parties  in  such  intimate  relation  and  inter- 
course wiih  the  family  as  would  make  them  acquainted,  in  the  daily 
concerns  of  ordinary  life,  with  the  pedigree,  and  who  have  the  means  of 
gaining  such  knowledge,  which  latter  circumstance  is  an  essential  in- 
gredient. In  Johnson  v.  Lawson,  2  Bingh.  86,  it  was  held,  not  merely 
that  the  declarations  of  servants  were  inadmissible,  but  that  no  deciara- 
'tions  could  be  received  except  those  of  relations.  Mary  Stanton  had 
nothing  to  do  with  the  Moretons;  she  was  merely  a  formal  tnistec  of 
some  property  of  the  Brand  woods,  in  her  capacity  of  executrix  of  the 
executor  of  the  last  surviving  trtTStee  of  Richard  Brandwood.  She  was 
not  a  member  of  the  family;  and  the  persons  with  whom  she  wt^saidto 
be  connected  by  this  artificial  hnk  were  only  supposed  to  be  relations  of 
the  Moreton  family;  she  had  no  more  than  a  bare  legal  estate  in  a  lease- 
hold property.  Declarations  accompanying  an  act  were  admissible  only 
for  the  purpose  of  giving  a  colour  or  explanation  to  the  act  itself,  as  in 
the  case,  for  instance,  of  declarations  made  by  a  man  with  an  intent  to 
commit  an  act  of  bankruptcy. , 

For  the  plaintiffs,  it  was  answered,  that  it  was  no  objection  to  admit- 
ting the  incription  in  evidence,  that  it  contained  declarations  respecting 
the  family  not  confined  to  facts  within  the  knowledge  of  the  party 
making  the  declarations.  There  was  no  limit  to  the  extent  to  which  a 
person's  declarations  as  to  the  pedigree  of  his  family  were  inadmissible; 
it  was  for  the  jury  to  decide,  what  weight  they  would  give  to  such  de- 
clarations; Monkton  v,  Attorney-General,  2  Ru^s.  &  Mylne,  147,  (<> 
pond.  Cha.  Rep.  431.)  How  did  this  inscription  differ  from  an  inscrip- 
tion on  a  tombstone?  The  inscription  in  the  present  instance  conld  only 
have  been  put  up  by  a  member  of  the  family.  Until  a  recent  period, 
the  family  had  resided  in  the  parish,  where  they  had  a  mansion  house. 
It  would  be  enough  that  the  declarations  were  made  by  any  member  of 
the  Sianey  family  who  was  descended  from  Thomas  Moreton,  the  com- 
mon ancestor.  It  had  been  contended  that  the  copies  of  this  iticription 
were  made  post  litem  motam;  but  the  application  of  the  doctrine  of 
lis  mota  had  never  been  carried  farther  back  than  the  time  at  which 

*  Monkton  v,  AttoTn«%y-Genera1,  3  Rns.  &  Mylne,  147,  (6  Cond.  Cba.  Rep.  491.) 
Upon  the  trial  of  the  issue  in  that  case,  the  narrative  was  tendered  in  eivdeoct^vA 
Was  objected  to,  bat  the  objection  was  overruled  by  the  judge. 
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the  State  of  facts  arose  which  forms  the  ground  of  the  action  or  suit.  It 
was  said  that  the  state  of  facts  arose  in  the  year  1776,  when  Edward 
Moreton  died;  but  how  could  any  persons  claim  until  the  death  of 
Robert  Jones  Moreton,  who  was  tenant  for  life  whh  Umitations  in  tail  to 
his  first  and  other  sons?  He  died  at  the  age  of  fifty — a  period  of  life 
after  which  he  might  have  married  and  had  a  family.  The  time  to 
which  the  lis  moia  was  to  be  referred,  could  not  be  earlier  than  the 
time  at  which  Robert  Jones  Moreton  died,  when  the  limitations  of  Ed- 
ward Moreton's  will  were  spent;  then,  but  not  till  then,  his  heir  might 
have  brought  an  ejectment,  or  have  filed  a  bill  to  redeem  this  mortgage. 
The  lis  moioj  therefore,  could  not  arise,  in  any  sense  of  the  expression, 
before  the  year  1801. 

The  inscription  itself  had  been  proved  by  three  copies.  The  first, 
called  Morry's  copy,  was  proved  by  his  scholars  to  be  in  Morrjii^'s  hand* 
wriiiog,.and  must  have  been  made  before  the  year  1775,  when  Morry 
died.  This  copy  made  out  all  the  links  in  the  first  line  of  the  pedigree, 
and  was  taken  before  the  death  of  the  testator.  It  was  clearly  admis* 
$ible,for  it  came  from  the  possession  of  the  Slaneys,and  bore  an  endorse- 
ment in  the  handwriting  of  Moreton  Aglionby  Slaney  himself,  one  of 
the  descendants  of  the  common  ancestor.  Another  copy  was  wholly  in 
the  liand writing  of  that  gentleman,  and  bore  an  endorsement  made  by 
him  in  these  words: — ^<<  Monuments  in  the  Moreton  chancel  of  Shiffnal 
charch,  copied  in  February  1796.'^  This  copy  amounted  to  a  declara- 
tion made  by  Moreton  Aglionby  Slaney,  as  a  member  of  the  family,  and 
it  was,  word  far  word,  the  same  as  Morry 's  copy.  The  remaining  copy, 
which  was  produced  by  Adams,  was  slated  by  him  to  be  a  true  copy, 
and  he  further  stated,  that  it  had  been  originally  written  by  himself  in 
pencil,  and  was  afterwards  inked  over  by  the  vicar.  There  was  no 
more  reason  for  saying  that  this  copy  was  inadmissible,  because  inked 
orer,  than  that  a  man's  identity  was  lost  by  changing  his  apparel. 
That  copy  was  also  verified  by  the  deposition  of  Aimes,  who  undertook 
to  swear  to  its  correctness.  The  contents  of  an  instrument  destroyed, 
might  be  proved  by  a  person  who  could  speak  to  those  contents  from 
memory.  A  witness  who  conid  have  repeated  this  inscription  from 
memory  would  have  been  admissible.  Any  one  of  the  modes  by  which 
the  inscription  was  proved,  was  of  itself  sufficient  to  establish  the  first 
line  of  the  pedigree. 

With  respect  to  the  single  link  required  to  connect  Robert  Moreton, 
the  lunatic,  with  the  line  of  Robert,  the  second  son  of  the  common  an- 
cestor, it  was  now  admitted  that  all  which  the  plaintiff  had  to  show 
was,  that  the  lunatic  was  the  legitimate  son  of  Slaney  Moreton  the 
second.  To  prove  this  there  was  abundant  evidence,  altogether  inde- 
pendent of  the  deed  by  which  Mary  Stanton  assigned  the  leasehold  pro- 
perty at  Birmingham  to  the  lunatic,  as  the  only  surviving  son  of  Slaney 
and  Elizabeth  Moreton;  but  that  deed  was  clearly  admissible,  and  the 
evidence  it  furnished  was  most  material.  The  lunatic  was  never  found 
such  by  inquisition,  and  he  might  have  had  sufficient  intelligence  to 
know  who  his  parents  were.  The  deed  was  adinissible,  first  as  a  de- 
claration; and,  secondly,  as  an  act  done,  forming  a  part  of  the  res  gesim. 
It  contained  a  declaration,  that  Elizabeth  Brand  wood  was  the  daughter 
of  Richard  Brand  wood,  and  that  she  married  Slaney  Moreton,  and  that 
the  lunatic  was  their  son.  The  person  who  made  the  assignment  was 
Mary  Stanton,  in  her  character  of  trustee  of  the  property^  of  Richard 
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Brand  wood,  for  his  grandchild,  and  her  declarations  upon  a  subject  of 
pedigree  were  admissible.  She  was  not  a  mere  stranger:  she  was  a 
trustee  for  the  family,  being  the  personal  representative  of  the  surviving 
trustee  under  the  will  of  Brandwood,  the  father  of  Elizabeth  Moreion. 
She  was  connected  with  the  family  in  a  way  which  the  law  would 
presume  must  have  enabled  her  to  obtain  information  of  the  facts  which 
were  stated  by  way  of  recital  in  the  deed.  For  tier  own  safety,  iodeed, 
she  was  bound  to  satisfy  herself  that  the  person  to  whom  the  property 
was  to  be  assigned  really  filled  the  character  which  the  deed  recited  that 
he  did,  and  in  which  alone  he  was  entitled  to  an  assignment  from  her. 
The  declarations  of  a  husband  with  respect  to  the  pedigree  of  his  wife 
were  admissible,  although  he  was  not  a  relation  in  blood.  The  declara- 
tions of  a  trustee,  who  is  appointed  to  do  an  act^  or  to  ezecate  a  trust, 
might  be  admitted  with  respect  to  the  pedigree  of  the  person  in  whose 
favour  the  act  was  to  be  done,  or  the  trust  was  to  be  executed.  The 
declaration  of  a  representative  of  a  trustee  was  equally  admissible  with 
(he  declaration  of  the  trustee  himself;  for  the  representative  was  also  a 
trustee.  The  deed  was  admissible  also  as  an  act  done  accompanying  the 
declaration.  There  could  be  no  doubt  that  if  the  statetneut  of  the  pedigree 
contained  in  the  recital  had  been  found  in  the  operative  part  of  the  deed, 
the  deed  would  have  been  admissible  in  support  of  the  pedigree.  Ic 
made  no  difference  that  the  statement  was  made  by  way  of  recital.  It 
lay  upon  the  defendant  to  prove  that  the  lunatic  was  illegitimate;  al- 
though if  the  legitimacy  was  to  be  proved  by  the  plaintiffs,  they  had 
produced  evidence  enough  for  that  purpose.  The  attornment  of  a  tenant, 
or  payment  of  rent,  if  accompanied  by  a  declaration  that  the  person  to 
whom  the  attornment  was  made,  or  the  rent  paid,  was  the  lessor,  was 
admissible  evidence,  and  upon  the  same  principle  the  act  done  by  ti)is 
deed,  accompanied  by  the  declaration  contained  in  the  deed,  was  admis- 
sible evidence  likewise;  Barker  v.  Ray,  2  Russ.  63,  (3  Cond.  Cha.  Uep. 
31.)  The  admissibility  of  the  deed  must  be  decided  upon  the  general 
principles  of  the  law,  on  looking  at  the  deed  itself.  Evidence  of  the  cir- 
cumstances under  which  it  was  prepared  could  not  be  adduced  to  show 
that  it  was  inadmissible  or  to  weaken  ils  effect. 

March  1.  The  Lord  Chancellob. — It  is,  in  the  first  place,  to  be 
observed,  that  this  is  not  a  case  in  which  a  trial  at  law  is  a  matter  of 
right.  The  question  of  heir  or  not  heir  as  a  ground  of  the  plaiDtKTs 
title,  is  a  question  which  the  court  will  decide  for  itself,  or  send  it  to  be 
tried  elsewhere,  according  to  the  circumstances;  and  the  questioo  which 
I  have  to  consider  is,  whether  there  is  now  before  me  sufficient  evidence 
of  the  plaintifi^s  title  as  heir,  to  enable  the  court  safely  to  adjudicate  to 
him  the  right  of  redeeming  the  mortgage. 

The  defendant,  from  the  nature  of  th^  proceedings,  makes  no  claim 
himself  except  as  mortgagee,  but  does  what  he  has  a  right  to  do^puts 
the  plaintiff  upon  proof  of  his  title  to  redeem.  It  is  not  disputed  that 
the  original  plaintiff  Mr.  Slaney,  the  father  of  the  plaintiffs  in  the  sup- 
plemental suit,  was  descended  from  Ann,  the  daughter  of  Thomas  and 
Elizabeth  Moreton,  according  to  the  pedigree  set  up^  ot  that  the  M 
tenant  for  life  and  Slaney  Moreton  the  alleged  fatberof  the  lunatic  were 
descended,  in  the  manner  there  stated,  from  Robert  the  son  of  Thomas 
and  Elizabeth  Moreton.  But  it  is  disputed,  first,  that  Edward  Moreion 
the  testator,  was  descended  from  Edward  Moreton  the  son  of  Thomas 
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and  Elizabeth;  and,  secondly,  that  Robert  Moreton  the  lunatic  was  the 
legitimate  foii  of  Slaney  Moreton. 

The  first  point  depends  eniirely  upon  an  inscription  alleged  to  have 
existed  in  Shiffna)  church,  which,  if  received  in  evidence,  and  properly 
authenticated,  established  the  whole  of  the  first  line  of  the  pedigree. 

That  prior  to  the  year  1810,  when  the  chnrcii  was  repaired,  there  was 
an  inscription  in  what  is  called  the  Moreton  chancel,  where  some  of  the 
Moreton  family  were  bnried,  is  clearly  established.  The  evidence  to 
prove  what  this  inscription  was,  consists,  first,  of  a  paper  purporting  to 
be  a  copy  of  it,  and  proved  tp  be  in  the  handwriting  of  one  Morry,  a 
schoolmaster,  who  died  in  the  year  1775,  which  copy  was  in  the  posses- 
sion of,  and  endorsed  by  Moreton  Aglionby  Slaney,  a  member  of  the 
family,  and  a  professional  man;  secondly,  of  a  paper  in  Moreton  Agli- 
onby Slaney's  handwriting,  endorsed  ''Monuments  in  the  Moreton 
chancel  of  Shiffnal  chnrch^  copied  in  February  1796;*'  thirdly,  of  the 
testimony  of  Adams  and  Aimes,  who  were  employed  by  the  clergyman, 
atthe  time  when  the  church  was  repaired  in  the  year  1810,  to  make  a 
copy  of  the  inscription. 

1  place  no  reliance  upon  Aimes,  because  although  his  deposition  speaks 
positively  to  the  particulars  of  tlie  inscription,  it  is  quite  obvious  that 
when  he  made  his  deposition,  he  was  speaking  from  some  paper  in  his 
band  at  the  time;  and  it  is  not  proved  that  this  paper  was  of  such  a  de- 
scription as  entitled  him  to  use  it  to  refresh  his  memory;  and  the  great 
probability  is  that  it  was  not. 

The  testimony  of  Adams  is  of  a  more  satisfactory  description.  He 
made  a  copy  of  the  inscription  in  pencil;  and  it  appears  to  have  been 
itiked  over  by  the  clergyman  in  his  anxiety  to  preserve  it;  but  Adams 
swears  to  the  identity  of  the  paper,  and  can  trace  some  of  the  pencil 
marks,  and  from  the  form  of  the  letters  still  resembling  his  handwriting, 
is  satisfied  that  it  is  merely  his  writing  inked  over.  Indeed,  had  not  the 
ink  faithfully  traced  the  pencilled  letters,  they  would  have  remained 
risible;  as  it  is  clear  that  no  attempt  has  been  made  to  rub  them  out. 

The  question  is  whether  Adams  was  entitled  to  use  this  copy  to  re- 
fresh bis  memory;  and  that  he  was  so  entitled  I  entertain  no  doubt.  It 
is  a  writing  made  by  him  at  the  time;  and  can  the  witness  be  prevented 
from  looking  at  such  a  paper,  because  what  he  wrote  at  the  time  may 
have  l)ecome  partially  illegible?  The  state  of  the  paper  may  take  from 
the  weight  of  his  testimony,  but  cannot,  after  what  he  said  of  it,  so  alter 
its  original  character  as  to  deprive  the  witness  of  his  right  to  look  at  it. 

The  two  papers  called  Merry's  and  Moreton  Aglionby  Slaney's  copies 
stand  upon  a  different  ground.  They  are  supported  as  papers  found  in 
the  possession  of  a  member  of  the  family,  and  representing  the  pedigree 
of  the  family. 

If  any  letter  or  paper  had  been  produced  from  the  possession  of  More- 
ton  Aglionby  Slaney  in  his  handwriting,  or  so  marked  by  him  as  to 
show  his  adoption  of  it,  stating  what  these  papers  state,  no  doubt  could 
have  been  raised  as  to  such  declarations  of  a  member  of  the  family  being 
receivable.  In  that  case,  and  in  other  cases  of  declarations,  it  is  not  sup- 
posed that  the  party  is  speaking  from  his  own  knowledge,  but  that  lie 
speaks  from  what  he  has  learned  as  a  member  of  the  family.  Is,  then, 
this  paper  to  be  treated  as  less  authentic  and  less  admissible  because, 
instead  of  being  the  result  of  what  the  party  has  picked  up,  from  what 
quarter  no  one  knows,  it  appears  that  the  statement  was  taken  frotn  an 
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inscription  in  the  church,  the  members  of  the  fomily  adoptiog  it,  and 
describing  it  as  the  pedigree  of  the  Moreton  family. 

Some  attempt  was  made  to  argue,  tliat  if  the  mural  inscriptbn  had 
been  now  existing^  it  could  not  have  been  received  as  evidence  of  the 
pedigree.  That  it  would  have  been  good  evidence  I  have  no  doubt  A 
pedigree  hung  up  in  a  family  mansion  is  received,  and  so  is  a  monu* 
mental  inscription.  The  inscription  in  question  partakes  of  the  nature 
of  both.  It  is  a  narrative  of  the  descent  of  the  family,  inscribed  in 
their  burial  place;  for  I  am  of  opinion,  that  the  connection  of  the  family 
with  the  Moreton  chancel  is  sufficiently  established. 

Another  attempt  was  made  to  exclude  all  these  papers,  upon  the 
ground  that  they  had  been  ptepHtedpost  litem  tnotam.  This  objection, 
however,  cannot  apply  to  the  testimony  of  Adams,  whose  evidence  goes 
to  prove  the  purport  of  the  inscription  on  the  wall;  nor  can  it  apply  to 
Morry'scopy,  for  that  must  have  been  made  before  the  year  1775,  wheu 
he  died,  being  one  year  before  the  testator's  death.  It  certainly  does  Dot 
appear  when  Moreton  Aglionby  Slaney's  copy  was  made,  except  from 
the  endorsement  and  his  letter,  which  leave  but  little  doubt  of  his  having 
copied  it  at  the  time  mentioned  in  the  endorsement,at  which  time,it  would 
be  going  far  beyond  any  other  case  to  hold,  that  there  was  a  /w  moia. 
It  is  also  to  be  observed,  tliat  if  the  copy  was  made  in  pursuanoe  of  the 
intention  avowed  in  the  letter,  it  is  a  paper  made  by  or  on  behalf  of  the 
party  against  whose  title  it  is  now  used.  These  observations  arise  only 
upon  the  letter;  but  it  is  the  defendant  who  has  brought  that  letter  for- 
ward in  his  affidavit. 

tjpon  the  whole,  therefore,  I  am  of  opinion  that  there  is  reasonable 
evidence  of  the  mural  inscription,  and  of  papers  admissible  in  proof  of  a 
pedigree.  Of  the  facts  so  brought  before  me  by  the  evidence  in  the 
cause,  and  before  the  jury,  in  support  of  the  first  line  of  the  pedigree,! 
cannot  entertain  any  doubt;  and  that  conviction  is  produced  by  what  I 
conceive  to  be  strictly  legal  evidence. 

It  remains  to  be  considered,  whether  there  be  legal  evidence  that  the 
lunatic  was  the  legitimate  son  of  Slaney  Moreton.  Of  the  marriage  of 
Slaney  Moreton  and  Elizabeth  Brandwood  there  is  no  direct  evidence; 
but  it  appears  that  they  lived  at  Birmingham;  and  in  the  year  1744  there 
is  found  at  Birmingham  the  baptismal  register  of  Richard,  son  of  Slaney 
Moreton,  and  in  the  year  1756  the  burial  register  of  Richard,  son  of 
Slaney  and  Elizabeth  Moreton.  These  entries  prove  that  there  were 
then  living  at  Birmingham  a  Slaney  Moreton  and  an  Elizabeth  his  wn^* 
The  will  of  Richard  Brandwood  then  proves  that  he  had  a  daughter 
Elizabeth,  who  was  unmarried  in  1748,  two  years  before  the  baptisniol 
this  Richard,  son  of  Slaney  Moreton.  There  is  then  the  will  of  Eliza- 
beth Moreton,  widow,  dated  in  1782,— Slaney  Moreton  having  died  m 
the  year  1762.  This  will  praves  that  Elizabeth  Brandwood  had  mar- 
ried a  person  of  the  name  of  Moreton,  and  had  become  a  widow:  and 
in  her  will  she  describes  the  lunatic  as  her  son,  and  by  his  uame  ot 
Moreton.  ^.. 

It  is  proved,  therefore,  that  there  were  a  Slaney  Moreton  and  an  hw- 
zabeth  his  wife  at  Birmingham;  that  after  the  death  of  Slaney  Moreton, 
Elizabeth  Moreton,  widow,  speaks  of  her  son  Robert  M^*;^^^"' ^ 
being  no  trace  of  any  second  marriage;  in  addition  to  which,  Row" 
Jones  Moreton,  by  his  will,  gives  2000/.  in  trust  for  Robert  Moretofl»w 
Bilston,  the  lunatic,  describing  him  as  his  relation.    This,  in  the  absence 
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of  evidence  throwing  any  doubt  upon  the  case^  is  conclusive  of  the  fact, 
that  Robert,  the  lunatic^  was  the  legitimate  son  of  Slaney  Moreton  and 
Elizabeth  his  wife. 

I  have  considered  this  evidence  without  reference  to  Mary  Stanton's 
deedy  because^  although  it  may  be  that  this  deed  could  not  have  been 
rejected,  inasmuch  as  it  goes  to  prove  the  fact  of  property  having  been 
enjoyed  by  the  lunatic,  as  the  legitimate  son  of  Elizabeth  Brandwood, 
yet  I  do  not  think  that  it  can  be  used  for  any  purpose  beyond  this,  and 
therefore  not  for  the  purpose  of  using  any  recitals  in  it  as  evidence  of  the 
plaintiff's  pedigree. 

I  have  not  adverted  to  any  of  the  numerous  cases  which  have  been 
cited,  because  there  is  really  no  question  as  to  the  rules  of  law  applica- 
ble to  the  evidence  in  this  case,  or  the  rules  of  this  court  as  applicable  to 
sew  trials.  The  only  difficulty  arises  from  the  facts:  when  these  are 
properly  understood,  there  is  no  difficulty  in  applying  the  rule. 

The  only  issue  being  as  to  the  title  of  the  original  plaintiff  as  heir,  and 
all  the  evidence  being  in  support  of  his  claim,  I  am  of  opinion  that  his 
case  has  been  satisfactorily  made  out;  that  the  jury  came  to  a  right  con- 
dosion;  and  that  from  the  evidence  in  the  cause  and  before  the  jury, 
iodependently  of  their  finding,  there  is  sufficient  proof  of  that  title  to 
enable  the  court  safely  to  adjudicate  to  the  present  plaintiffs,  his  children 
and  devisees,  the  right  of  redeeming  the  mortgage. 


Sanderson  v.  Walker. 

1  Mylne  ir  Craigj  359. 

A  PETITION  presented  at  the  Rolls  was  afterwards  heard  by  the 
Lord  Chancellor,  who  made  an  order  upon  it;  but  before  the  order  was 
passed,  the  original  petition  was  lost.  The  Lord  Chancellor  allowed  a 
copy  of  it,  certified  by  the  under  secretary  at  the  Rolls  to  be  a  true  copy, 
to  be  filed,  in  pursuance  of  the  27th  of  the  New  Orders  of  Sec.  1833, 
instead  of  the  original  petition. 

March  30, 1836. 


Andrews  v.  Walton. 

1  Mylne  §r  Craigy  360. 

A  PETITIONER  having  refused  to  deliver  the  original  petition,  for 
the  purpose  of  being  filed  with  the  Clerk  of  the  Reports,  prior  to  the 
order  made  upon  it  being  passed,  leave  was  given  to  the  respondents  to 
file,  in  its  stead,  the  copy  of  the  petition  with  which  they  had  been 
served. 

June  9|  1886. 
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1  3fylne  #-  Craig,  361. 

Two  witnesses,  to  whom  an  interrogatory  was  exhibited,  by  the  examiner,  with  re- 
spect to  certain  drafts  of  deeds,  then  produced  to  them,  were  unable  to  answer  the 

'  particulars  of  the  interrogatory,  by  reason  of  their  not  having  had  an  opportonitj  of 
previously  inspecting  the  drafts.  The  drafts  were  marked,  however,  by  the  ex- 
aminer, as  having  been  produced  to  the  witnesses. 

The  witnesses  having  afterwards  inspected  the  drafts,  an  application  was  made  that 
they  might  be  re-examined  to  the  same  interrogatory;  and  the  court,  upon  satisfy^ 
ing  itself,  by  seeing  the  depositions  already  taken,  that  the  former  examination  was 
nugatory,  inconsequence  of  the  want  of  the  previous  inspection,  allowed  the  re- 
examination to  take  place,  the  other  party  having  liberty  to  cross-examine. 

March  11, 12,  June  22, 1836. 

IN  this  case  an  order  was  made  that  the  defendant  should  produce 
before  the  examiner,  upon  the  examination  of  witnesses  in  the  cause, 
certain  documents  which  he  admitted  by  his  answer  to  be  in  his  custody. 
Among  the  documents  were  thirteen  drafts  of  deeds,  with  respect  to 
which  the  plaintiff  wishect  to  examine  two  witnesses  who  were  solici- 
tors;'* and  he  accordingly  gave  notice  to  the  defendant's  clerk  in  court 
to  prodouce  the  documents  at  the  examiner's  office.  Oa  the  27th  of 
January  1836,  two  clerks  of  the  defendant's  solicitor  attended  with  the 
documents  in  question  at  tlie  examiner's  office,  but  refused  to  produce 
ibem  to  the  witnesses,  for  the  purpose  of  their  inspection,  or  to  any  other 
person  but  the  examiner,  who  was  not  then  at  iiis  office;  and  the  tvo 
witnesses  then  went  away  with  the  clerk  of  the  plaititifPs  solicitor. 

Publication  passed  on  the  28th  of  January.  On  the  27th  of  January, 
however,  the  plaintiff  served  the  defendant's  clerk  in  court  with  a  war- 
rant to  attend  an  application  to  enlarge  publication  on  the  3d  of  Febru- 
ary; on  which  day  the  Master  did  enlarge  publication  until  the  17th  of 
February.  On  the  6th  of  February,  the  witnesses,  together  with  a  clerk 
of  the  plaintiff's  solicitor,  and  a  clerk  of  the  defendant's  solicitor,  agaiu 

*  The  interrogatory  filed  for  the  examination  of  these  two  witnesses,  was  as  fol- 
lows:— "  What  are  you  by  profession,  and  how  long  have  yoa  exercised  or  carried  os 
such  profession,  and  are  yoa  competent  to  speak  to  the  matter  hereinafter  iaqoired 
liitert  Look  at  the  drafts  or  paper  writings  now  produced  and  shown  to  yoa,  at  this, 
the  time  of  your  examination,  marked  from  letter  (A)  to  (N)  inclasive;  hire  yon 
carefully  inspected,  read  over,  and  perused  the  saroet  Are  the  said  drafts  or  ptpff 
writings,  proper  drafts  for  effecting  the  purpose  which  they  purport  to  efieet;  are  or 
are  not  the  same  too  long!  State  in  what  manner  the  said  drafts  or  paper  wridogs 
are  not  proper;  and  if  they,  or  any,  or  either  of  them  are  too  long,  in  what  respect  thej 
are  too  long;  and  state  what,  in  your  judgment,  ought  to  have  been  the  form  and  tbe 
length  of  such  drafts.  In  your  judgment,  would  not  any,  and  if  any,  what  expeoses 
have  been  saved,  if  the  said  drafts  had  been  properly  drawnt  Do  yoa,  in  yoar  opiniost 
believe  that  the  said  drafts  were  drawn  of  the  length  and  of  the  form  which  ^J 
appear  to  have  been  drawn,  bond  fide^^ 
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attended  the  examiner;  and  the  clerk  of  the  defendant's  solicitor  then 
served  the  examiner  with  notice  of  an  intended  motion  to  discharge  the 
order  of  the  Master,  by  which  publication  had  been  enlarged.  The 
examiner,  however,  considered  himself  bound  to  proceed  with  tho 
examination,  and  the  two  witnesses  were  sworn. 

All  the  documents  having  been  brought  into  the  examiner's  office, 
one  of  the  drafts  was  then  produced  to  one  of  the  witnesses,  who  com- 
menced and  proceeded  with  reading  it.  The  examiner  then  stated  that 
the  witness  ought  to  have  come  prepared  to  answer  the  interrogatories, 
and  that  he  could  not  examine  the  drafts  in  his  office.  It  was  then 
proposed,  on  the  part  of  the  plaintiff,  that  the  witnesses  should  retire 
into  another  room  to  inspect  the  drafts,  but  to  this  proposal  the  examiner 
objected,  as  it  would  be  an  unusual  mode  of  examining  a  witness.  The 
witnesses  and  the  clerks  attending  on  behalf  of  the  plaintiff  and  defend- 
ant then  retired  into  another  room,  and  selected  the  thirteen  drafts  from 
among  the  body  of  the  documents.  The  drafts  were  then  all  taken 
into  the  examiner's  room  and  delivered  to  him.  It  was  sworn,  on  the 
pari  of  the  defendant,  that  one  of  the  two  witnesses  then  went  into  the 
enminer's  room,  and  remained  under  examination  but  a  very  short 
time,  and  that  then  the  other  witness  went  into  the  examiner's  room  and 
was  examined  for  about  ten  minutes.  All  the  drafts  which  had  been 
delivered  to  the  examiner  were  marked  by  him  as  having  been  pro- 
duced to  the  witnesses.  On  the  1 3th  of  February,  the  Lord  Chancellor, 
upon  the  motion  of  the  defendant,  ordered  that  the  Master's  order,  en- 
lacing publication,  should  be  set  aside,  but  without  prejudice  to  the 
plaintiff's  right  to  make  any  other  application  to  enlarge  publication. 
On  the  18th  of  February  an  application  to  enlarge  publication  was  made 
to  the  Master,  and  was  refused  by  him  with  costs,  upon  the  ground  that 
it  appeared  that  the  two  witnesses  had  already  been  examined. 

The  plaintiff  now  moved  that  publication  might  stand  enlarged  for 
one  month,  and  that  the  two  witnesses  before  mentioned,  who  had  since 
fally  inspected  the  drafts,  might  be  re-examined  to  the  interrogatory  filed 
for  their  examination,  and  that  their  evidence  already  taken  thereto 
might  be  expunged  or  suppressed  by  the  examiner. 

The  plaintiff,  his  solicitor,  and  his  solicitor's  clerk,  and  the  plaintiff's 
derk  in  court,  all  made  the  usual  affidavits  that  they  had  not  seen, 
heard,  read,  or  been  informed,  nor  would  they  see,  hear,  read,  or  be  in- 
formed of  the  contents  of  the  depositions  already  taken  in  the  cause, 
until  publication  should  hereafter  pass.  The  solicitor's  clerk  and  the 
clerk  in  court,  however,  having  been  examined  as  witnesses,  made  an 
exception  in  their  affidavits  with  respect  to  their  own  depositions.  On 
the  18th  of  February  the  defendant's  clerk  in  court  was  served  with 
notice,  on  the  part  of  the  plaintiff,  not  to  publish  the  depositions;  but 
they  had  been  opened  about  an  hour  earlier  on  the  same  day.  It  did 
not  appear,  however,  that  they  had  been  seen  by  the  plaintiff  or  by  any 
person  on  his  behalf. 

No  affidavit  was  made  by  either  of  the  witnesses  themselves. 

The  Solicitor-General  and  Mr.  Richards,  for  the  motion,  submitted 
that,  under  the  circumstances  disclosed  by  the  affidavits,  the  application 
was  reasonable  and  necessary  for  the  purposes  of  justice;  and  they 
referred  to  Kirk  v.  Kirk,  13  Yes.  280« 
VoIm  XIII.— 38 
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Mr.  James  Russell,  contra. 

The  court  has  never  permitted  the  re-examination  of  a  witness  with- 
out having  his  previous  deposition  before  it,  together  with  a  complete 
explanation,  by  the  witness  himself,  as  to  the  matter  to  which  he  failed 
to  depose,  and  the  cause  of  that  failure.  See  Cockerell  v.  Cholmeley,  3 
Sim.  313,  (5  Cond.  Cha.  Rep.  136).  In  Lord  Abergavenny  v.  Powell, 
1  Mer.  130,  which  was  a  motion  tnat  a  witness  might  be  re-examiDed, 
with  liberty  to  explain  and  correct  his  former  evidence,  Lord  Eidon 
says,  such  an  application  *^can  only  be  granted  on  general  grounds, 
which  would  extend  to  all  /cases  whatever;  and  the  consequence  of 
granting  it  would  be,  that  similar  applications  would  be  made  ia  every 
cause  before  the  court.  The  case  is  different,  where  a  witness  applies 
for  liberty  to  correct  his  testimony,  while  he  is  yet  present  before  the 
commissioners  who  have  taken  it.  But  if  once  he  is  allowed  to  come 
again  for  that  purpose,  after  his  back  is  turned,  who  does  not  see  what 
latitude  would  be  given  to  fraud  and  artful  suggestion,  on  the  part  of 
those  who  are  interested  in  the  effect  of  his  depositions?''  The  court 
acts  upon  the  same  principle,  even  with  respect  to  the  simple  process  of 
enlarging  publication,  which  will  be  allowed  only  upon  a  very  special 
case;  Whitelocke  v.  Baker,  13  Yes.  511. 

The  Solicitor-General,  in  reply. 

The  peculiarity  of  this  case  is  that  the  witnesses  never  were  sntetan- 
tially  examined,  although  they  were  examined  in  form.  The  rule  cer- 
tainly is,  that  parties  are  not  to  supply  matter,  when  they  have  found 
out,  after  the  depositions  have  been  published,  in  what  respects  their 
evidence  has  been  insufficient.  In  this  case,  although  publication  has 
passed,  the  plaintiff  has  never  seen  any  of  the  depositions. 

The  LoBD  Chancellor. — The  difficulty  of  the  plaintiff  has  been 
entirely  caused  by  his  own  course  of  proceeding.  If  the  witnesses  had 
never  had  the  necessary  inspection  of  the  drafts,  the  drafts  should  hare 
been  deposited  with  the  clerk  in  court.  An  order  for  production  before 
the  examiner,  means  production  for  the  purpose  of  proof,  not  of  inspec- 
tion. When  the  plaintiff  finds  that  the  witnesses  cannot  depose  to  that 
to  which  they  are  to  be  examined,  he  does  not  withdraw  his  witnesses, 
and  make  an  application  to  the  court,  but  he  permits  them  to  go  into 
the  examiner's  room  and  to  be  examined.  To  what  extent  they  were 
examined  in  the  present  case,  I  do  not  know.  If  the  examiner  had 
chosen  to  devote  time  for  that  purpose,  the  witnesses  m^bt  bare 
inspected  the  documents  in  his  office. 

I  have  nothing  to  guide  me,  with  respect  to  making  the  order  nor 
prayed,  except  the  strong  probability,  arising  from  the  affidavits  sworn 
on  the  part  of  the  plaintiff,  that  the  witnesses  may  be  able  to  depose  lo 
certain  other  facts  connected  with  the  documents  in  question.  I  think 
it  would  be  extremely  dangerous,  if,  in  my  present  state  of  information, 
I  were  to  make  the  order  asked;  for,  if  such  a  rule  were  adopted, a 

Earty  would  come  and  ask,  after  examination,  that  the  witnesses  might 
e  examined  again,  because  they  could  now  depose  to  that  to  which 
they  were  before  unable  to  depose.  A  much  more  regular  course  would 
be  that  referred  to  in  the  argument  on,  the  part  of  the  defendant;  becaas^ 
then  the  court,  having  seen  the  depositions,  knows  exactly  what  has 
been  deposed,  and  can  judge  what  ought  to  be  done.    If  the  present 
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case  is  brought  before  me  in  that  manner,  I  may,  perhaps,  relieve  the 
plaintiff  from  the  difficnlty  into  which  he  has  got. 

June  22. — In  pursuance  of  his  lordship's  suggestion,  an  application 
was  this  day  made  by  the  Solicitor-General,  limited  to  that  part  of  the 
former  motion  which  asked  that  the  plaintiff  might  be  permitted  to 
examine  the  witnesses  anew  upon  the  old  interrogatory.  The  Solicitor- 
General  referred  to  a  copy  of  the  interrogatory  and  of  the  depositions 
in  answer  to  it,  which  he  produced,  and  relied  upon  the  language  of  the 
interrogatory,  and  of  the  depositions,  as  clearly  showing  that  if  such 
permission  were  not  granted,  the  object  with  which  the  professional 
gentlemen  had  been  examined  as  witnesses  would  be  entirely  defeated. 

Mr.  Jacob  and  Mr.  James  Russell,  contra. 

The  LoBD  Chancellor  said  he  thought  that,  under  the  circumstances, 
he  might  safely  permit  the  re-examination  of  the  two  witnesses  in  ques- 
tion. It  is  plain  that  their  former  examination  had  proved  wholly  nuga- 
tory, and  their  depositions  useless,  in  consequence  of  their  not  having 
had  an  opportunity  of  previously  inspecting  and  reading  over  the  docu- 
ments to  which  the  interrogatory  referred.  None  of  the  mischiefs  which 
Id  the  ordinary  case  might  be  apprehended  from  granting  such  an  in- 
dolgence  could  possibly  arise  here.  He  should  therefore  make  an  order 
that  the  plaintiff  be  at  liberty  to  re-examine  the  witnesses  to  the  same 
interrogatory;  the  defendants  having  also  liberty  to  cross-e^Eamine  them, 
and  the  plaintiff  paying  the  costs  of  the  application. 


Attorney-General  v.  Clack, 

1  Mylne  jr  Craig,  367. 

A  plaintiff  is  not  relieved  from  the  necessity  of  serving  an  order  referring  exceptions 
to  an  answer  for  insufficieDcy  by  immediately  carrying  the  order  into  the  Master's 
office,  and  applying  for  a  warrant  to  proceed  upon  it,  if  no  notice  is  given  to  the 
defendant 

Jane  22, 1836. 

THIS  was  a  motion,  on  behalf  of  the  defendants,  that  an  order 
referring  exceptions  to  the  answer  of  the  defendants  for  insufficiency 
might  be  discharged. 

It  appeared,  from  the  affidavits,  that  the  order  in  question  was  made 
by  the  Vice-Chancellor,  on  the  28th  of  March  last:  that  on  the  following 
day  the  relators'  solicitor  carried  in  the  exceptions  to  the  office  of  the 
Master  in  rotation,  and  applied  for  a  warrant  to  proceed  upon  the  order 
and  exceptions:  that  the  Master's  clerk  declined  to  grant  a  warrant  at 
that  time,  in  consequence  of  the  Master  having  left  town  for  the  Easter 
holidays,  but  said  that  on  the  I2th  of  April,  when  the  office  would  re- 
open, he  would  grant  a  warrant  to  proceed:  that  a  warrant  was  accord- 
ingly obtained  by  the  solicitor  on  the  12th  of  April,  returnable  on  the 
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19th  of  the  same  month,  being  the  earliest  return  he  could  obtain:  that 
the  warrant  was  served  on  the  defendants'  solicitor  on  the  day  on  which 
it  was  issued;  and  that  on  the  19th  of  April  the  defendants'  solicitor 
attended  before  the  Master  and  objected  to  his  proceeding  upon  the 
reference,  on  the  double  ground  of  the  relators'  not  having  served  the 
order  of  reference  within  the  six  days  prescribed  by  the  fifth  order,  and 
of  their  having  allowed  more  than  fourteen  days  to  elapse  from  the 
date  of  the  order  before  obtaining  the  report.  The  Master  having  sus- 
pended the  proceedings  until  the  opinion  of  the  court  should  be  taken, 
the  present  motion  was  made. 

Mr.  Stuart,  in  support  of  t|ie  application,  referred  to  the  recent  de- 
cision in  Taylor  v.  Harrison,  page  389,  supra^  which  was  in  principle 
identical  with  the  case  before  the  court.  The  order  was  not  served,  and 
no  notice  was  given  to  the  defendants,  any  more  than  in  Taylor ».  Har- 
rison, of  the  existence  of  any  order  of  reference,  until  after  the  six 
days,  at  the  expiratior>  of  which  period,  by  the  effect  of  the  fifth  of 
Lord  Lyndhurst's  orders,  the  defendants  were  entitled  to  presume,  in 
the  absence  of  such  notice,  that  the  exceptions  had  been  abandoDed, 
and  that  the  answer  was  to  be  deemed  sufficient.  The  carrying  in  the 
order  of  reference  to  the  Master's  office  did  not  give  the  defendants  any 
information,  and  ought  not  in  fair  construction,  or  common  justice  to 
deprive  them  of  the  advantage  intended  to  be  secured  lo  them  by  the 
fifth  order. 

Mr.  Witlcock,  for  the  relators,  contra^  submitted  that  there  was  this 
clear  and  material  distinction  between  the  two  cases,  that  whereas*  in 
Taylor  v.  Harrison  nothing  whatever  had  been  done  by  the  party 
towards  prosecuting  the  order  he  had  obtained,  the  relators  here  had 
immediately  carried  the  order  into  the  Master's  office  and  done  all  that 
was  in  their  power  with  a  view  to  prosecute  it  regularly  and  with  effect. 
They  ought  not  to  suffer  for  the  absence  of  the  Master,  or  by  the  acci- 
dental circumstance  of  the  intervention  of  the  holidays  which  had  pre- 
vented the  steps  taken  by  them  from  being  effective.  The  order  of 
reference  was  perfect  in  itself,  and  did  not  prescribe  service  with  a  view 
to  its  completion.  Neither  the  language,  nor  the  spirit  of  Lord  Lynd- 
hurst's orders  required  more  from  the  party  referring  exceptions  than 
thai  he  should  take  some  subsequent  proceeding  for  the  purpose  of 
giving  effect  to  the  reference.  Here  the  relators  had  instantly  pat  the 
order  in  the  course  in  which  it  could  be  most  expeditiously  executed. 
Nothing  further  remained  to  be  done  between  the  time  of  obtaining  the 
reference  and  the  service  of  the  warrant;  and  the  warrant  was  serm 
on  the  12th  of  April,  the  very  earliest  day  on  which  it  could  be  issued. 

The  Lord  Chancellor.— This  case  differs  in  some  degree  from  the 
one  I  lately  decided  of  Taylor  v.  Harrison,  inasmuch  as  in  Taylor ». 
Harrison  the  party  obtaining  the  order  had  subsequently  taken  no  step 
whatever.  I  was  there  of  opinion  that  upon  the  construction  of  the  fitwi 
order,  it  was  imperative  upon  the  plaintiff  to  do  certain  ■^^*!\"|j 
certain  time,  and,  in  the  event  of  failure,  that  a  certain  benefit  shoui 


accrue  to  the  opposite  party.  If  the  plaintiff  does  not,  within  *.P*"|. 
of  not  less  than  eight,  nor  more  than  fourteen  days  after  ^^''^^"!!^ 
exceptions  to  an  answer,  proceed  to  refer  them,  or  if  haviag  relerrw 
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them  within  that  period,  he  does  not  follow  them  ap  by  obtainiDg  the 
Master's  report  within  a  fortnight,  the  exceptions  in  the  one  case — the 
order  of  reference  in  the  other— ^must  be  considered  as  abandoned,  and 
the  answer  taken  to  be  sufficient 

In  the  present  case  it  appears  that  the  relators  obtained  the  order  on 
the  28th  of  March,  and  on  the  following  day  carried  it  into  the  Master's 
office;  but  nothing  more  was  done  upon  it,  and  no  communication  was 
made  to  the  defendants  until  the  12th  of  April,  in  consequence,  as  it  is 
said,  of  information  stated  to  have  been  received  in  the  office.  I  am  of 
opinion  that  the  relators  in  this  case  have  not  shown  any  sufficient  rea- 
son to  the  court  why  they  have  not  done  what  I  conceive  theyvWere 
bound  to  do,  namely,  to  serve  the  order  of  reference  within  the  six  days 
specified  in  the  fifth  order;  and  that  having  failed  to  do  so,  they  have 
oov  lost  the  opportunity  of  proceeding  with  their  own  exceptions. 


Watkin  t;.  Parker. 

1  Mylne  ^  Oroig^  370. 

■ 

THE  Lord  Chancellor  has  no  authority  under  the  1  W.  4,  c.  36,  s.  15, 
rale  seventh,  to  make  an  order  on  the  application  of  a  plaintiff,  that  a 
solicitor  shall  be  assigned  to  the  defendant  to  put  in  hi9  answer,  and 
that  the  costs  of  his  contempt  shall  be  taxed  and  paid  out  of  the  suitor's 
fund. 

June  22,  1836. 


Reece  v.  Reece. 

1  Mylw,  ^  Craig,  372. 

THE  Lord  Chancellor  has  no  jurisdiction  to  hear,  on  the  minutes^  a 
decree  made  by  himself  as  Master  of  the  Rolls. 
July  2,  1836. 


38^ 
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Kay  V.  Marshall. 

1  Hykie  4r  CrtUg^  373. 

The  court  will  not,  for  the  purpose  of  determiningr  the  validity  of  a  plaintiff^e  title  as 
the  patentee  of  an  invention,  make  an  order,  upon  demurrer,  directing  the  bill  to  be 
retained,  with  liberty  to  the  plaintiff  to  bring  an  action. 

Where  the  bill  alleges  that  the  plaintiff  is  the  patentee  of  an  invention,  stating  its 
nature  generally,  but  referring  for  greater  cert^nty  to  a  specification  in  which  it  is 
set  forth  and  described  at  large,  and  alleges  also  that  the  plaintiff  has  been  for  tea 
years  in  the  exclusive  enjoyment  of  such  patent,  and  has  established  his  legal  title 
by  repeated  actions,  a  general  demuner  on  the  ground  of  the  invalidity  of  the 
patent  as  stated  in  the  bill  will  be  overruled. 

Jan.  27,  28,  Feb.  1, 1836, 

THE  bill  in  substance  stated,  that  in  the  year  1824  the  plaintiff  ia- 
▼ented  new  and  improved  machinery  for  preparing  and  ginning  flaXy 
hemp,  and  other  fibrous  substances  by  power,  and  that  he  obtatnad  His 
Majesty's  letters  patent,  dated  the  26th  of  July  1825|  granting  to  bim, 
his  executoris,  administrators,  and  assigns,  the  sole  and  exclusive  right  and 
privilege  of  making,  using,  exercising,  and  vending  his  said  invention  in 
England  for  the  period  of  fourteen  years.  The  bill  then  set  forth  the 
letters  patent  at  large,  and  stated  that  it  was  thereby  among  other  things 
provided,  that  if  the  plaintiff  should  not  particularly  describe  and  ascer- 
tain the  nature  of  his  invention,  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  as  therein  mentioned,  the  letters  patent 
should  become  void,  as  by  the  said  letters  patent,  or  the  ezempiificatioa 
thereof  when  produced,  would  appear. 

The  bill  further  stated  that  by  an  instrument  in  writing  or  specifica- 
tion  under  his  hand  and  seal,  dated  the  26th  of  July  18^5,  and  duly  en- 
rolled, the  plaintiff,  in  pursuance  of  the  proviso  contained  in  the  leUeis 
patent,  particularly  set  forth,  described  and  ascertained  the  nature  of  bis 
invention  and  its  several  parts,  and  in  what  manner  the  same  was  to  be 
ji^rfot-med;  and  that  he  thereby  declared  that  what  he  claimed  as  his 
invention  in  respect  of  new  machinery  for  preparing  flax,  hemp,  and 
other  fibrous  substances  were  the  macerating  vessels,  marked  (B.)  in  the 
drawing  annexed  to  the  specification,  and  the  trough  of  water,  marked 
(C.)  in  such  drawing,  and  that  what  he  claimed  as  his  invention  in  re- 
spect of  improved  machinery  for  spinning  flax,  hemp,  and  other  fibroos 
substances  was  the  wooden  or  other  trough,  marked  (D.)  in  the  drawing, 
for  holding  the  rovings  when  taken  from  the  macerating  vessels,  and 
the  placing  of  the  retaining  rollers  (e.  e.)  and  the  drawing  rollers  (c  c.) 
nearer  to  each  other  than  they  had  ever  before  been  placed,  say  within 
two  and  a  half  inches  of  each  other,  for  the  purpose  aforesaid,  as  by  the 
specification  to  which  the  plaintiff  referred  would  appear. 

That  in  the  process  of  spinning  flax  by  power,  the  skein  of  flax,  cooh 
monly  called  a  roving,  is  drawn  out  or  elongated,  immediately  befixv 
its  being  spun,  by  means  of  drawing  and  retaining  rollers,  the  draviog 
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rollers  moving  at  a  greater  velocity  than  the  retainitig  roUeis;  and  that  hi 
the  machinery  for  spinning  flax  by  power  commonly  in  use  prior  to  the 
plaintiff's  invention,  the  drawitig  and  retaining  rollers  were  placed  at  a 
distance  of  from  twelve  to  twenty  inches,  or  thereabouts,  from  each  other, 
such  distance  being  regulated  by  the  length  of  the  staple  or  fibre  of  the 
flax;  and  that  such  machinery  was  not  adapted  to  the  spinning  of  flax 
in  a  wet  or  macerated  state,  by  reason  ihst  wet  or  macerated  flax  could 
not,  when  the  rollers  were  placed  at  the  distance  of  the  ordinary  length 
of  the  staple,  be  drawn  out  or  elongated  to  the  requisite  degree  of  fine- 
ness without  breaking.  That  the  plaintiff,  after  many  experiments,  dis- 
covered that  by  a  new  combination  of  the  drawing  and  retaining  rollers, 
that  i^  to  say,  by  placing  the  drawing  rollers  at  a  distance  of  two  and  a 
half  inches  only  from  the  retaining  rollers,  the  skein  of  flax  or  roving 
might  be  drawn  out  and  spun  in  a  wet  or  macerated  state;  and  that 
▼hen  drawn  Out  and  spun  in  such  prepared  stale,  a  thread  of  a  much 
finer  and  stronger  texture  could  be  produced  than  could  be  produced 
fiom  the  skein  or  j^oving  drawn  and  spun  with  the  machinery  and  ac- 
cording to  the  method  in  use  prior  to  the  plaintiff's  mi^ntion;  and  the 
plaintiff  having  made  this  discovery,  and  having  contrived  machinery 
more  convenient  for  preparing  flax  by  maceratiiig  or  wetting  the  same 
than  any  theretofore  in  use,  ami  havingalso  invented  new  and  improved 
madiinery  for  spinning  flax  in  such  prepared  state,  constructed  on  the 
pnodple  of  such  new  combination  of  the  roller8,''he  applied  for  and  ob- 
tained the  aforesaid  letters  patent,  applicable  as  well  to  his  improved 
method  of  preparing  flax,  as  to  his  improved  machinery  for  spinning 
flax  when  so  prepared. 

That  by  reason  of  improvements  made  in  the  preparation  of  flax 
snbsequently  to  the  date  of  the  plaintiff's  letters  patent,  the  nrooess  of 
macerating  flax  in  the  mode  described  in  his  specification,  bao  become 
altogether,  or  in  a  considerable  degree,  unnecessary;  but  his  improved 
machinery  for  drawing  and  spinning  flax  continued  to  be  used  to  a  great 
extent  a^  with  great  advantage.  That  the  plalintiff.'8  invention  of 
machinery  for  spinning  flax  by  means  of  placing  the  drawing  rdlers 
^thin  the  said  short  distance  from  the  retaining  rollers,  was  a  new  in- 
vention, and  one  of  great  public  utility,  and  that  by  means  thereof  flax 
could  be  spun  into  a  thread  of  k  much  finer  and  stronger  texture  than 
by  the  old  method;  and  that,  rince  the  promulgation  of  the  plaintiff's 
invention,  machinery  made  upon  the  principle  of  that  invention  had  been 
substitated  for  the  machinery  formerly  in  use,  and  great  profit  had  been 
derived  from  the  use  of  such  new  and  itnproved  machinery. 

That  the  patent  granted  to  the  plahitiff  was  a  valid  patent,  and  still 
iii  ftill  force;  but  that,  nevertheless,  the  defendants  had,  without  bis 
Hcense  or  authority,  and  in  violation  of  his  exclusive  right  to  the  benefit 
of  his  invention,  caused  great  quantities  of  new  and  improved  machinery 
for  spinning  flax  to  be  constructed  upon  the  principle  of  the  plaintiff  % 
invention,  and  had  used,  and  continued 'to  use  the  same  in  their  spinning 
Quills,  without  making  any  compensation  to  the  plaintiff  for  the  use 
thereof.  That  since  the  plaintiff  obtained  his  patent,  new  machinery 
^  been  introduced  into  the  defendants' mills,  constructed  on  the  prin- 
<^ple  of  the  plaintiff's  invention,  especially  with  regard  to  the  position 
of  the  retaining  and  draiwing  rollers,  that  is  to  say,  upon  the  principle  of 
placing  the  retaining  and  drarwing  rollers  nearer 'to  each  other,  and  within 
Sttch  abort  distance  as  aforesaid;  and  that  the  said  principle  was  and  is  a 
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material  part  of  the  invention  in  respect  of  which  soch  patent  was 
granted.  That  the  plaintiff  had  brought  many  actions  at  law  against 
parties  infringing  his  patent,  who  had  ail  submitted  and  paid  him  da- 
mages; and  that  many  others  had  submitted  and  paid  him  damages 
without  having  been  sued;  and  that  in  particular  he  had  brought  an 
action  against  one  William  Renshaw  for  infringing  his  patent,  aud  had 
recovered  a  verdict  for  damages,  and  thereby  established  the  validity  of 
his  patent 

The  bill  charged  that  lOs.  per  spindle  was,  less  than  the  amount  of 
profit  which  the  defendants  had  derived  from  the  use  of  the  plaintiff's 
.invention.  That  the  defendants  ought  to  set  forth  an  account  of  the 
number  of  spindles  used,  and  the  quantity  of  flax  spun  by  them,  by 
means  of  machinery  constructed  on  the  princiole  of  the  plaintiff's  inden- 
tion^ and  also  of  the  profits  derived  by  them  trom  the  use  of  such  ma- 
chinery. That  the  profits  of  the  defendants  in  their  business  of  flax 
spinners  had  been  greatly  increased  by  the  use  of  the  said  invention  in 
their  machinery  for  drawing  and  spinning  flax;  and  so  it  would  appear, 
if  the  defendants  would  set  forth  comparative  accounts  of  the  profits 
made  by  them  for  drawing  and  spinning  flax,  since  their  use  of  the  said 
invention,  and  the  profits  made  by  them  in  an  equal  number  of  yeais 
before  the  introduction  of  the  same  into  their  machinery. 

The  bill  prayed  that  the  defendants  might  be  restrained  from  all  further 
infringement  of  the  plaintiff 's  patent,  and  that  they  might  account  for 
the  profits  derived  from  the  use  of  the  plaintiff^s  invention  in  the  spin- 
ning of  flax. 

The  defendants  having  put  in  a  general  demurrer  to  the  bill  for  want 
of  equity,  the  Vice-Chancellor,  after  hearing  the  demurrer  argued,  made 
.an  order  directing  it  to  stand  over,  with  liberty  for  the  plaintiff  to  bring 
audi  action  AS  he  might  be  advised.  . 

From  this  order  the  plaintiff  appealed. 

Sir  F.  Pollock,  Mr.  Eindersley,  and  Mr.  Booth,  for  the  plaintiff. 

The  order  appealed  from  is  entirely  without  precedent,  and  is  opposed 
to  every  principle  on  which  the  court  deals  with  questions  raised  upon 
demurrer.  The  court  never,  on  a  speculation,  senda  matters,  which  are 
not  strictly  and  regularly  before  it,  to  be  determined  in  a  court  of  lav. 
In  this  stage  of  the  cause.  His  Honour  was  bound  to  assume  thateverf 
fact  specifically  alleged  in  the  bill  was  true,  and  upon  that  assumption 
to  decide  whether  or  not  the  plaintiff  was  entitled  to  the  relief  which  be 
asked.  If,  upon  the  allegations  on  the  record.  His  Honour  entertained 
doubts  with  respect  to  the  validity  of  the  patent,  be  might  have  sent  a 
case,  as  has  frequently  been^one,  for  the  opinion  of  a  court  of  lav;  bat 
where,  as  in  the  present  instance,  the  plaintiff  has  stated,  such  facts  as, 
if  taken  for  granted,  leave  no  doubt  that  the  patent  is  now  a  valid  and 
subsisting  patent,  and  a  demurrer  is  filed,  the  court  is  not  justified  in 
refusing  credit  to  that  statement  and  making  an  order,  the  effect  of  which 
will  be  to  suspend  the  progress  of  the  suit  indefinitely,  and  to  impose  on 
the  plaintiff,  before  he  can  take  any  further  proceedings  in  the  cause, 
the  obligation  of  establishing  before  a  jury  the  very  facts  which  the  de- 
murrer has  admitted  to  be  true.  If,  upon  the  result  of  an  action,  the 
cause  were  again  set  down,  in  order  that  the  demurrer  might  be  finoJif 
disposed  of  accordingly,  the  consequence  would  be  that  the  court  m^ 
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be  deciding  the  demurrer  upon  matter  not  only  not  appearing  on  the 
record,  but  wholly  inconsistent  with  it. 

The  bill,  after  stating  the  invention  by  the  plaintiff  of  the  improved 
machinery,  and  setting  forth  the  letters  patent  obtained  for  it,  proceeds 
to  all^e  that,  in  pursuance  of  the  proviso  contained  in  those  letters,  the 
plaintiff,  in  a  specification  duly  enrolled,  particularly  set  forth,  described 
and  asoertaioed  the  nature  of  his  invention  and  its  several  parts,  and  in 
what  manner  the  same  was  to  be  performed,  and  that  in  such  specifica- 
tion he  also  declared  what  it  was  he  claimed  as  his  invention,  in  the 
manner  stated  in  the  bill,  and  reference  is  made  for  greater  certainty  to 
(he  specification.  The  bill  further  states  that  the  plaintiff  has  continued 
in  the  enjoyment  of  this  patent  ever  since  the  year  1825,  when  the 
patent  was  granted;  and  that  he  has  brought  several  actions  against 
persons  who  have  infringed  it,  in  which  actions  he  has  recovered  da* 
mages;  and  thdt  by  the  result  of  those  actions  he  has  fully  succeeded  in 
establishing  the  validity  of  his  title  at  law. 

The  Vice-Chancellor  conceived  that  the  patent,  as  stated  in  the  billy 
vas  bad  upon  the  face  of  it,  either  because  the  invention  claimed  waa 
not  one  for  which  a  good  patent  could  be  granted,  or  because  the  de- 
scription of  it  given  in  the  specification  was  vague  and  defective;  and, 
vith  reference  to  the  latter  point,  he  laid  great  stress  upon  that  passage 
in  the  bill,  where  the  plaintiff,  speaking  of  his  claim  as  declared  in  the 
specification,  states  that  one  part  of  his  invention  consists  <<  in  the  placing 
the  retaining  and  drawing  rollers  nearer  to  each  other  than  they  had 
ever  before  been  placed,  say  within  two  and  a  half  inches  of  each 
^ihtrP  The  last  expression  he  considered  as  equivalent  to  <<  about"  or 
^perhaps"  two  and  a  half  inches,  and  as  much  too  loose  and  uncertaia 
toconstitutea  good  description  in  the  specification  of  a  patent.  Hit 
Honour,  however,  was  mistaken  in  supposing  that  the  passage  adverted 
to  was  a  description  of  the  invention  at  all.  In  point  of  fact,  it  is  no- 
thing more  than  what  is  called  the  claim,  being  a  statement,  introduced 
for  the  sake  of  clearness,  of  the  several  particulars  which  the  patentee 
pOQsiders  as  bis  invention,  but  forming  no  part  of  that  description  which 
is  the  essence  of  the  specification.  For  aught  that  appears,  the  specifi- 
cation itself  with  the  annexed  drawing,  had  it  been  examined  by  the 
court  (and  the  plaintiff  expressly  refers  to  it,  and  thereby  incorporates  it 
iti  his  bill),  would  have  removed  all  doubt  or  ambiguity  on  the  subject, 
supposing  any  to  exist.  But  in  truth  the  description  is  sufficiently  pre- 
cise; for  if  the  expression  ^'  say  within  two  and  a  half  inches''  has  any 
qualifying  effect  at  all,  it  merely  limits  impliedly  the  range  to  half  an 
inch  on  either  side  of  the  specified  distance;  and  in  a  subsequent  passage 
the  two  and  a  half  inches  are  stated  as  the  proper  distance,  without  any 
SQch  qualification. 

This  is  not  a  case  in  which  the  legal  right  is  new  or  doubtful.  The 
Patent  has  existed  for  upwards  of  ten  years,  and  during  that  period  the 
plaintiff  has  established  its  validity  by  the  verdict  of  a  jury  upon  a  trial 
W  law.  Under  such  circumstances,  whatever  doubts  the  court  might 
^'^ve  entertained,  if  the  patent  were  recent,  and  there  had  not  been  a 
lw»g  enjoyment  under  it,  the  Court  will  feel  itself  bound  to  give  effect  to 
the  legal  title,  and  will  therefore  overrule  the  demurrer. 

Mr.  Barber,  Mr.  Wigram,  and  Mr.  R.  Atkinson,  for  the  denrarrer. 
'I^eie  is  no  principle  to  prevent  the  court  from  doing  that  upon 
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demurrer  which  the  court  might  have  done  at  the  hearing,  provided  the 
ends  of  substantial  justice  are  thereby  promoted.  It  is  not  denied  that 
the  court  has  often,  on  demurrer,  directed  a  case  to  be  stated  for  the 
opinion  of  a  court  of  law,  although  such  a  proceeding,  equally  with  the 
course  here  taken,  has  the  effect  of  suspending  the  decision  of  the 
demurrer,  and  virtually  transferring  it  to  another  tribunal.  The  Vice- 
Chancellor  thought  that,  in  strictness,  the  demurrer  ought  to  be  allowed; 
but  having  regard  to  the  time  for  which  the  patent  had  been  enjoyed, 
he  was  willing  to  give  the  plaintiff  an  opportunity,  if  he  could,  of  mak- 
ing out  his  title  at  law,  as  a  foundation  for  subsequently  obtaining  the 
equitable  assistance  of  the  court;  and  he  retained  the  bill,  with  liberty  to 
^he  plaintiff  to  bring  kn  action,  according  to  the  course  taken  in  The 
Duke  of  Norfolk  v.  Myers,  4  Mad.  83.  So  far  from  being  a  hardship, 
therefore,  on  the  plaintiff,  the  order  appealed  against  was  really  aa 
indulgence. 

Upon  the  face  of  the  bill,  the  patent  is  good  for  nothing.  Ooe  part  of 
it,  the  process  for  macerating  the  flax,  has  avowedly  been  long  since 
superseded;  and  the  rest,  which  relates  to  the  alleged  improvement  ia 
the  machinery  for  spinning  the  flax  when  so  macerated,  is  of  a  nature 
which  is  not  capable  of  being  the  subject  of  a  valid  patent.  The  placing 
of  the  drawing  and  retaining  rollers  a  few  inches  nearer  to  each  other 
than  heretofore — such  diminished  distance  being  found  to  answer  bet- 
ter when  the  flax  is  in  a  macerated  state— is  neither  a  new  process 
nor  the  new  application  of  a  principle.  It  is  no  more  than  the  adapt- 
ation of  the  old  machinery  so  as  to  suit  the  altered  state  of  the  material 
which  is  manufactured;  and  the  proper  distance  must  be  always  regu- 
lated by  the  degree  of  maceration  given  to  the  flax,  and  the  length  of 
its  fibre,  and  can  only  be  ascertained  by  experience.  There  cannot  be 
a  valid  patent  for  old  machinery  to  be  applied  to  a  new  purpose;  Boul- 
ton  and  Watt  v.  Bull,  Da,vies  on  Pat.  162;  2  H.  Bl.  463. 

Even,  if  a  valid  patent  could  be  granted  for  such  an  adaptation  of  the 
rollers,  this  patent  is  vitiated  by  the  defectiveness  of  the  specification. 
It  is  not  enough  that  the  invention  should  be  original — the  specification 
must  also  describe  it  correctly,  and  with  precision;  Hill  v,  Tbonapson,  3 
Mer.  622;  and  any  vagueness  or  obscurity  in  the  description  contained 
in  the  specification  is  fatal;  The  King  v.  Wheeler,  2  B.  &  Aid.  345. 
And  the  same  consequence  follows,  if  the  specification  purports  to 
include  with  what  is  really  original  something  which  is  not  new,  or  not 
properly  the  subject  of  a  patent;  The  King  w.  Else,  11  East,  109,  n.; 
Brunton  v.  Hawkes,  4  B.  &  Aid.  541;  Campion  v.  Benyon,  3  Brod.& 
Bing.  5.  The  description  contained  in  this  specification,  where  it  pr^ 
fesses  to  describe  th^  distance  between  the  rollers,  is  extremely  loose  ana 
inaccurate;  and  it  is  impossible  from  it  to  conjecture,  far  less  to  slate, 
what  are  the  limits,  with  reference  to  the  distance  of  the  rollers,  wiinw 
which  a  stranger  could  not  go  without  violating  the  privilege  claiojea 
by  the  plaintiff.  ^ 

Independently  of  the  objection  arising  from  the  defective  nature  ol 
the  specification,  the  plahitiff  does  not  state  his  title  with  sufficient  cer- 
tainty; he  was  bound  to  set  out  the  specification  fully,  instead  of  con- 
tenting himself  with  a  mere  allegation  that  it  sufiiciently  described  •« 
nature  of  his  invention,  and  referring  to  it  for  greater  certainty.  » 
rule  is,  that  a  plaintiff  must,  on  the  face  of  his  bill,  state  a  case  whioi 
will  justify  the  court  in  giving  him  relief.    It  is  not  enough,  {bQrem> 
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for  the  plaintiff  to  allege  generally  that  he  has  in  him  a  good  and  suffi- 
cient title:  he  must  state  distinctly  the  exact  nature  of  that  title,  and  the 
particular  steps  by  which  he  has  acquired  it;  otherwise  his  bill  will  be 
demurrable.  East  India  Company  v.  Henchman,  1  Ves.  jun.  287;  Cres- 
set V.  Mitton,  ibid.  449;  Ryves  v,  Ryves,  3  Ves.  343;  Kemp  v,  Pryor,  7 
Ves.  237;  Mayor  of  London  v.  Levy,  8  Ves.  398;  Jones  v,  Jones,  3  Mer. 
161;  Frietas  v.  Dos  Santos,  1  Y.  &  J.  574. 

The  discovery  sought  is  most  vexatious  and  oppressive,  for  it  involves 
the  necessity  of  setting  out  comparative  statements  of  the  accounts  of  a 
vast  manufacturing  establishment  for  a  long  series  of  years.  The 
defendaats  have  offered  to  put  in  a  full  answer  to  all  the  allegations  and 
charges  in  the  bill,  and  to  give  every  facility  to  the  plaintiff  for  trying 
the  validity  of  his  patent  at  law. 

Sir  F.  Pollock,  in  reply. 

Feb.  1.  The  Lord  Chancellor. — The  bill  states  that  the  plaintiff 
has  obtained  a  patent  for  a  new  and  improved  machinery  for  preparing 
and  spinning  flax,  hemp,  and  other  fibrous  substances,  and  that  in  his 
specification  duly  enrolled,  he  set  forth,  described  and  ascertained  the 
nature  of  his  said  invention,  and  the  several  parts  thereof,  and  by  what 
means  the  same  was  to  be  performed.  This  is  all  that  the  bill  states  of 
the  specification.  Upon  the  face  of  his  bill,  therefore,  he  alleges,  that  he 
did  by  his  specification  do  all  that  his  patent  required  him  to  do^  namely, 
describe  and  ascertain  the  nature  of  the  invention,  and  in  what  manner 
the  same  was  to  be  performed.  What  follows  is  merely  the  claim,  not 
intended  to  be  any  description  of  the  means  by  which  the  invention  is 
to  be  performed,  but  introduced  for  the  security  of  the  patentee,  that  he 
may  not  be  supposed  to  claim  niore  than  what  he  can  support  as  an  in- 
vention. It  is  introduced  lest  in  describing  and  ascertaining  the  nature 
of  his  invention,  and  by  what  means  the  same  is  to  be  performed  (par- 
ticularly in  the  case  of  a  patent  for  an  improvement),  the  patentee  should 
have  inadvertently  described  something  which  is  not  new  in  order  to 
render  his  description  of  the  improvement  intelligible.  The  claim  is  not 
intended  to  aid  the  description,  but  to  ascertain  the  extent  of  what  is 
claimed  as  new.  It  is  not  to  be  looked  to  as  the  means  of  making  a 
machine  according  to  the  patentee's  improvements.  If,  therefore,  the 
specification,  as  containing  the  description,  be  sufficiently  precise,  it  can- 
not be  of  any  consequence  that  expressions  are  used  in  the  claim  which  ^ 
would  be  too  general  if  they  professed  to  be  part  of  the  description. 

In  the  present  case  the  plaintiff  alleges  that  he  has  before  explained 
the  means  by  which  his  invention  was  to  be  performed;  and  the  de- 
fendant, by  demurring,  admits  this  statement  to  be  true.  The  plaintiff 
then  states  that  he  claims  his  invention  in  respect  of  new  machinery  for 
preparing  the  flax  to  be  as  he  there  states — a  part  of  the  patent  which 
is  not  in  question;  and  that  what  he  claims  as  his  invention  in  respect  of 
improved  machinery  for  spinning  hemp,  flax,  and  other  fibrous  sub- 
stances, is  "  the  wooden  or  other  trough,  marked  (D.)  in  the  drawing, 
for  holding  the  rovings  when  taken  from  the  macerating  vessels,  and  the 
placing  of  the  retaining  rollers  and  the  drawing  rollers  nearer  to  each 
other  than  they  had  ever  before  been  placed,  say  within  two  and  a  half 
inches  of  each  other,  for  the  purpose  aforesaid." 

From  what  I  have  already  stated,  it  is  not  necessary  for  me  to  say 
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much  upon  the  construction  to  be  put  upon  these  words;  the  sufficiency 
of  the  description  not  being  in  my  opinion  to  be  looked  for  Id  this 
place,  and  the  plaintiff  alleging  that  he  has  before  fuUy  described  tbe 
means  by  which  his  invention  is  to  be  performed.  Were  it  necessary 
for  me  to  express  an  opinion  upon  these  words,  I  should  probably  be  of 
opinion  that  their  true  meaning  was,  that  by  means  of  the  invention,  the 
rollers  might  be  brought  within  two  and  a  half  inches  of  each  other. 
The  claim  is  for  the  means  of  approximating  them;  and  tbe  degree  at- 
tained is  stated  to  be  two  and  a  half  inches,  and  the  plaintiff  afterwards 
states  that  to  be  the  exact  distance. 

It  is  to  be  observed  that  the  claim  consists  of  two  parts,  the  process 
for  maceration,  and  the  improved  machinery  for  spinning  tbe  macerated 
substance.  The  bill  then  alleges  that,  prior  to  the  plaintiff^s  invention, 
tbe  space  between  the  rollers  had  been  regulated  by  the  length  of  the 
fibre,  and  that  they  had,  therefore,  been  placed  at  the  distance  of  from 
twelve  to  twenty  inches,  but  that  by  a  new  combination  of  the  drawing 
and  retaining  rollers  he  has  discovered  the  means  of  spinning  iaz  at  the 
distance  of  two  and  a  half  inches  only;  and  that  by  means  of  sach  im- 

Erovement,  a  better  substance  was  produced.  If  the  plaintiff's  statement 
ad  rested  here,  it  would  have  been  impossible,  upon  that  statement,  to 
raise  a  question  as  to  the  validity  of  his  patent,  as  it  would  have  aaonnted 
to  a  statement,  that  whereas  in  all  machines  heretofore  used  the  rollers 
were  at  from  twelve  to  twenty  inches  apart  and  could  not  be  approxi- 
mated— ^the  length  of  the  fibre  regulating  the  distance — the  plaintiff  had 
contrived  a  new  combination  of  the  rollers,  by  which  they  could  be  ap- 
proximated to  two  and  a  half  inches.  It  would  then  have  appeared, 
that  this  object  had  been  attained  by  a  new  combination  of  tbe  rollers; 
but  the  bill  goes  on  to  state,  that  the  approximating  of  the  rollers  is  ac- 
complished by  using  the  fibre  in  a  wet  state;  and  it  is  therefore  said  that 
the  discovery,  in  fact,  consists  in  wetting  or  macerating  the  flax,  and  pot 
in  any  improvement  in  the  machine,  the  distance  of  tbe  rollers  being 
stated  to  depend  upon  the  state  and  substance  of  the  flax,  and  to  be 
therefore  liable  to  variation  as  that  state  and  substance  shall  vary;  and 
this  must  be  the  real  question  upon  the  validity  of  the  patent.  Bat  it  is 
a  question  which  has  been  open  ever  since  the  patent  was  obtained  in 
the  year  1825;  for  as  the  alteration  in  the  spinning  machine  is  claimed 
as  part  of  the  invention,  if  such  alteration  did  not  entitle  the  patentee  to 
be  protected  in  the  exclusive  benefit  derived  from  it,  the  whole  patent 
would  have  been  void.  The  bill  then  states,  that  what  the  plaintiff  so 
claims  is  new  and  useful;  that  he  has  been  in  the  exclusive  enjoyment 
of  the  privilege  ever  since  the  year  1825;  that  he  has  brougbt  several 
actions  for  its  infringement;  and  that  the  validity  of  bis  patent  has  been 
established  at  law  in  those  actions. 

To  this  bill  the  defendant  put  in  a  general  demurrer,  and  upon  the 
argument  in  the  court  below  the  Vice-Chancellor  ordered  the  demurrer 
to  stand  over,  with  liberty  to  the  plaintiff  to  bring  an  acliofl  to  try  tbe 
validity  of  the  patent.  No  instance  has  been  produced  of  socb  a  course 
having  been  ever  taken  upon  a  demurrer;  and  I  am  of  opinion  tnai, 
however  beneficial  it  might  be  in  the  result,  by  bringing  the  question  m 
issue  to  a  speedy  determination,  it  is  too  great  a  departure  from  tfaepi^' 
tice  of  the  court,  and  too  inconsistent  with  the  nature  of  tbe  questiWJ 
before  the  court  upon  a  demurrer,  to  be  supported.  •  . 

Upon  a  demurrer  no  question  of  fact  can  be  in  issue;  the  questiw 
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being,  not  whether  the  plaintiff  be  entitled,  but  whether,  if  all  he  say  be 
irne,  he  is  entitled.  Every  allegation,  therefore,  however  false  in  fact, 
must  be  taken  to  be  true:  but  in  the  action,  the  question  will  not  be, 
what  legal  consequence  will  follow  a  state  of  circumstances  such  as  the 
bill  alleges,  but  what  are  the  rights  of  the  parlies  upon  a  slate  of  circum- 
stances proved  to  exist,  and  which  may  be  totally  at  variance  with  the 
allegations  in  the  bill.  The  question  being,  what  is  the  law  upon  an 
admitted  state  of  facts,  it  would  not  be  according  to  the  course  of  the 
court  to  send  such  a  question  to  a  jury;  but  there  is  in  this  case  the  addi- 
tional objection,  that  the  facts  before  the  jury  will  not  necessarily  be  the 
same  as  are  staled  in  the  bill.  It  is  no  answer  to  the  objection  to  say, 
ihat  by  ihe  modern  course  of  proceeding  at  law,  the  grounds  upon  which 
the  verdict  of  the  jury  has  proceeded  will  appear  upon  the  record.  This 
circumstance  may  no  doubt  render  the  verdict  more  useful  in  ascertain- 
ing the  rights  of  the  parties;  but  it  may  still  leave  the  question  quite 
open, as  to  what  is  the  result  in  law  of  the  facts  stated  in  the  bill.  I  am, 
therefore,  of  opinion  that  the  order  appealed  from  cannot  stand. 

h  remains  to  be  considered,  whether  the  demurrer  ought  to  have  been 
allowed  or  overruled;  and,  upon  this  view  of  the  case,  I  must  assume 
that  the  Vice-Chancellor  thought  that  he  could  not  allow  the  demurrerj 
and  in  that  opinion  I  think  he  was  right. 

The  plaintiff  alleges  that  he  has  been  in  possession  of  his  patent-right 
for  ten  years,  and  that  he  has  within  that  time  established  his  right  at 
law.  The  equitable  relief  flows  from  the  legal  title;  and  the  question  is, 
whether,  upon  the  statements  in  the  bill,  the  court  can  take  upon  itself 
to  decide  that  the  plaintiff  has  no  legal  title.  If  the  plaintiff,  asking  for 
eqnitable  relief  upon  the  ground  of  a  legal  title,  states  upon  his  bill  a 
title  which  cannot  be  supported  at  law,  the  defendant  may  take  advan- 
tage of  it  by  demurrer;  but  if  the  plaintiff  states  himself  to  stand  in  the 
position  of  having  so  far  established  his  title  at  law  as  to  give  him  at 
ie^t  d^  primd  facie  title,  this  court  will  so  far  give  credit  to  such  circum- 
stances as  to  afford  him  the  aid  of  its  jurisdiction  until  the  s^iit  shall  be 
in  sach  a  state  as  to  call  upon  the  court  for  a  decision,  or  to  direct  such 
proceedings  as  may  be  necessary  to  complete  the  investigation  of  the 
right  at  law. 

Many  cases  were  cited  to  show  that,  upon  demurrer,  the  court  in- 
quires, not  whether  the  plaintiff  may  have  a  title  from  the  facts  stated, 
bnt  whether  he  has  stated  a  good  title.  But  the  cases  which  stand  upon 
legal  titles  differ  from  those  in  which  the  title  is  altogether  equitable.  If, 
for  instance,  a  plaintiff  comes  here  for  equitable  relief,  after  he  has 
established  his  right  at  law  against  the  defendant,  the  court  will  not 
withhold  its  assistance  because  it  may  doubt  or  disapprove  the  decision 
at  law. 

What  then  is  the  state  of  the  plaintiff^s  legal  right  as  he  states  it  in  his 
bill?  That  he  has  been  in  the  enjoyment  of  it  for  ten  years,  and  that  he 
has,  in  actions  against  others,  established  it  at  law.  There  is,  therefore, 
possession  of  a  considerable  duration,  strengthened  by  the  verdict  ob- 
tained, though  not  thereby  conclusively  established  against  the  defend- 
ants. To  refuse  to  entertain  the  suit  would  be  to  deprive  the  plaintiff 
of  the  benefit  of  his  possession.  In  Boulton  v.  Bull,  3  Ves.  140,  Lord 
Rosslyn  refused  to  dissolve  an  injunction,  although  the  Court  of  Common 
Pleas  had  been  equally  divided  upon  the  validity  of  the  patent.  There 
had,  indeed,  been  long  possession  in  that  case^  but  the  right  was  at  that 
Vol.  XIII.— 39 
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time  very  doubtful;  and  Lord  Rosslyn  proceeded  upon  the  ground, that 
he  would  not  disturb  the  possession.  In  Harmer  v.  Plane,  14  Ves.133, 
Ijord  Eldon  acted  upon  the  same  principle,  and  said,  that  where  the 
public  had  permitted  enjoyment  under  a  patent  for  a  reasonably  lon^ 
time,  the  court  would  give  credit  to  the  patent  until  the  legal  questioa 
could  be  tried;  and  he  therefore  granted  an  injunction,  although  he  ex* 
pressed  great  doubt  as  to  the  validity  of  the  patent.  In  that  case  the 
patent  was  of  thirteen  years'  standing.  In  Hill  v.  Thompson,  3  Mer. 
622,  Lord  Eldon  again  laid  down  the  same  rule,  observing,  that  where 
a  patent  had  been  granted,  and  an  exclusive  enjoyment  of  some  duration 
had  existed  under  it,  the  court  would  interfere  by  injunction  without 
putting  the  party  previously  to  establish  his  title  at  law;  but  that  where 
the  patent  was  but  of  yesterday,  and  its  legality  was  disputed,  the  court 
would  not  act  upon  its  own  notions  of  the  validity  or  invalidity  of  the 
patent,  without  the  right  having  been  first  established  at  law.  In  that 
case  the  motion  was  made  in  the  year  1817.  The  patent  was  taken  out 
in  the  year  1814,  and  the  specification  bore  date  in  January  1815;  but 
the  invention  had  not  been  used  until  July  1816. 

These,  indeed,  are  all  cases  of  injunction;  but  the  principle  applies 
equally  to  cases  of  demurrer.  The  court  may  refuse  an  injuoction  in 
many  cases  in  which  the  facts,  if  stated  upon  the  bill,  would  preclude  a 
demurrer;  but  it  could  not  grant  an  injunction  upon  facts,  which,  if  stated 
upon  the  bill,  would  make  the  bill  demurrable.  If  the  facts  do  not  give 
the  court  jurisdiction,  no  injunction  could  issue;  and  for  the  saine reason, 
a  demurrer  would  hold,  if  facts  of  that  description  constitute  the  bill  If 
the  plaintiff  in  this  cause  should  ever  apply  for  an  injunction,  the  troth 
of  the  statement  upon  the  bill,  to  which  I  have  adverted,  will  then  come 
in  question.  Upon  the  demurrer,  the  truth  of  it  cannot  be  questiooed; 
and  this  bill  represents  such  an  enjoyment  of  possession  under  die  pateott 
not  by  acquiescence  merely,  but  by  force  of  the  assertion  of  title  at  law, 
as  within  the  authority  of  the  cases  I  have  referred  to,  entitles  the  plain- 
tiff to  have  his  legal  title  recognised  in  this  court,  until  a  proper  occasion 
shall  arise  for  having  its  validity  ascertained.  That,  I  have  already  said, 
cannot  be  done  upon  demurrer. 

Upon  these  grounds,  I  am  of  opinion  that  this  bill  states  sach  a  case 
as  precludes  the  court  from  saying,  upon  demurrer,  that  the  legal  title 
under  which  the  plaintiff  claims  is  bad;  the  order  of  the  Vice-Chanceilor 
must  therefore  be  discharged,  and  the  demurrer  overruled. 

It  was  observed,  that  the  bill  seeks  useless  and  vexatious  discovery, 
and  that  if  the  demurrer  be  overruled,  the  defendant  will  be  under  the 
necessity  of  answering  and  giving  that  discovery.  It  is  perhaps  true 
that  the  defendants  have  not  such  means  of  protection  in  cases  of  this 
kind  as  might  be  desirable;  but  that  consideration  cannot  influence  my 
judgment  upon  the  demurrer. 
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Newton  v.  Lucas. 

I  Mylne  4r  Craig,  391. 

A  testatrix  deTised  all  her  messuages,  situate  in  Denmark  Court.  She  had  five  houses 
within  the  court,  and  another  which  fronted  towards  the  Strand,  and  formed  one 
side  of  a  covered  passagfe  leading  to  the  place  where  the  five  stood,  and  to  the  back 
of  which  was  attached  an  out-building,  abutting  on  ground  within  the  court.  The 
Vice-ChancelloT  having  decided  that  the  five  houses  only  passed,  the  Lord  Chan- 
cellor,  on  appeal,  directed  an  ejectment  to  be  brought  by  the  heir  at  law  against  the 
devisee,  and  on  a  verdict  being  found  for  the  defendant,  reversed  the  decision  of  the 
eourt  below,  and  made  a  declaration,  that  the  house  fronting  towards  the  Strand 
passed  with  the  other  five. 

\ptil  18,  20,  July  16,  20,  1836. 

THIS  cause  is  reported  upon  the  hearing  before  the  V ice-Chancellor, 
in  the  sixth  volume  of  Mr.  Simons's  Reports,  p.  54. 

Some  time  after  the  death  of  the  testatrix,  but  prior  to  the  institution 
of  the  suit,  the  whole  of  the  testatrix's  Denmark  Court  estate,  including 
the  house  fronting  towards  the  Strand,  was  sold  and  conveyed  by  the 
tnistees  under  her  will  to  the  commissioners  of  his  majesty's  woods  and 
forests,  by  whom  the  buildings  standing  upon  it  were  pulled  down,  to 
make  way  for  the  improvements  then  projected  in  the  neighbourhood  of 
Exeter  Change.  The  purchase  money  was  paid  into  the  Court  of  Ex*- 
chequer,  under  the  provisions  of  the  7  6.  4,  c.  77,  s.  22,  and  laid  out  iu 
^L  per  cents;  and  the  contest  between  the  parties  in  the  cause  related  to 
that  portion  of  the  stock  which  represented  the  price  paid  for  the  house 
numbered  383  in  the  Strand;  the  devisees  claiming  it  on  the  ground  that 
the  house  had  passed  under  the  will,  and  the  heir  at  law^  on  the  other 
band,  insisting,  that  to  that  extent  the  testatrix  had  died  intestate. 

His  Honour  having  decided  that  the  house  numbered  383  in  the 
Strand,  with  the  bakehouse  and  appurtenances,  did  not  pass  by  the  will 
of  the  testatrix  under  the  description  of  her  freehold  messuages  situate 
in  Denmark  Court,  the  plaintiffs,  who  were  the  parties  beneficially  in- 
terested in  the  produce  of  the  devised  estates,  appealed  from  that  deci- 
sion. 

The  case  was  argued  by  the  Solicitor-General  and  Mr.  Girdlestone, 
Jan.,  in  support  of  the  appeal,  and  by  Mr.  Jacob,  for  the  heir  at  law.  In 
addition  to  the  authorities  referred  to  in  the  court  below,  the  following 
cases  were  cited  with  respect  to  the  admissibility  of  evidence  to  prove 
general  reputation  as  to  the  situation  of  the  house:  Plaxton  v.  Dare,  10 
B.  &  Cress.  17;  Doe  dem  Gore  v.  Langton,  2  B.  &  Adol.  680;  The 
Duke  of  Newcastle  v.  The  Hundred  of  Broxtowe,  4  B.  &  Adol.  273; 
Richardson  v.  Watson,  4  B.  &  Adol.  787. 

The  Lord  Chancellor,  in  the  course  of  Mr.  Jacob's  argument,  ex- 
pressed a  strong  opinion,  that,  as  the  decision  of  the  question  under 
appeal  depended  in  a  great  measure  on  the  admissibility  of  certain  evi- 
dence which  was  offered  for  the  purpose  of  aiding  the  construction  of 
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the  will,  or  explaining  its  language,  and  upon  the  weight  to  be  given  to 
that  evidence,  if  admitted,  it  would  be  much  more  3atisfactory  to  refer  the 
case  to  the  determination  of  a  court  of  law. 

After  some  further  discussion,  his  lordship's  suggestion  was  acquiesced 
in,  and  an  order  was  finally  arranged,  by  which  it  was  directed  that  the 
appeal  should  stand  over,  and  that  an  action  of  ejectment  should  be 
brought  in  the  Court  of  Exchequer  on  the  demise  of  Montague  Gabriel 
Newton,  the  heir  at  law  of  the  testatrix,  against  Alexander  LeviNenr- 
ton,  one  of  the  appellants,  the  defendant  undertaking  not  to  set  up  any 
legal  objection  to  the  title  of  the  plaintiff  at  law. 

The  action  was  accordingly  brought,  and  came  on  to  be  tried  on  the 
21st  of  June  last,  before  Lord  Abinger  and  a  special  jury»  and  evidence 
was  gone  into  at  considerable  lengthen  both  sides.  It  was  proved  at 
the  trial  that  the  words  "  Denmark  Court''  were  painted  in  the  Strand 
on  the  outside  and  over  the  top  of  the  passage  leading  from  that  street 
into  Denmark  Court,  and  also  on  each  side  of  the  passage  in  the  inside; 
but  the  heir  at  law  altogether  failed  in  proving,  as  was  alleged  to  have 
been  proved  in  the  Chancery  suit,  that  those  words  had  been  painted  on 
the  house  numbered  21  within  the  court,  being  the  first  bouse  beyond 
the  passage.  The  testimony  as  to  reputation  was  somewhat  conflicting; 
but,  in  the  opinion  of  Lord  Abinger,  the  preponderance  was,  upon  the 
whole,  in  favour  of  the  defendant.  The  jury  found  a  verdict  for  the 
defendant;  thereby,  in  effect,  deciding  that  the  house  in  question  passed 
by  the  will  under  tbe^  description  of  a  messuage  situate  in  Denmark 
Court. 

July  1 6.  The  appeal  being  now  brought  on  again,  the  Lord  Chancellor 
reversed  the  Vice-Chancellor's  decision,  and  made  a  declaration  in  ac- 
cordance with  the  finding  of  the  jury. 

July  20.— Upon  the  question  of  costs,  the  Lord  Chancellor  said,  that 
as  the  heir  at  law  had  raised  a  contest  upon  circumstances  which  were 
entirely  dehors  the  will,  and  had  failed  in  that  contest,  and  as  he  had 
moreover  altogether  failed  in  proving  a  material  fact,  upon  which  great 
stress  had  been  laid  in  the  court  below,  and  but  for  which  probably  his 
lordship  would  not  have  thought  it  necessary  to  send  the  case  to  law  at 
all,  he  was  of  opinion  that  so  much  of  the  costs  of  the  appeal  as  were 
occasioned  at  the  trial  of  the  action,  should  be  borne  by  the  heir  at  law. 
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Attorney-General  u.  Shore. 

1  Mylne  ^  Oraig^  394. 

WHERE  a  decree  in  a  charity  information  was  under  prosecntion  in 
the  Master's  office,  and  the  defendants  had  been  refused  permission  to 
attend,  leave  was  granted,  on  petition,  to  persons  who  were  not  parties 
to  the  suit,  to  intervene  in  the  proceedings  before  the  Master;  the  pecn-* 
liar  character  and  position  of  the  relators  by  whom  the  decree  was  to  be 
prosecuted,  appearing  to  render  them  incapable  of  adequately  represent- 
ing and  protecting  the  interests  of  ail  the  objects  of  the  charity. 

Two  distinct  sets  of  petitioners,  each  showing  B,primd/acie  claim  to 
iotervene,  having  applied  for  that  purpose,  the  court  permitted  both  of 
them  to  attend  the  Master,  on  the  understanding  that  only  one  bill  of 
costs  should  be  allowed  against  the  charity  estate. 

March  4,  16,  1836. 


Woods  t>.  Woods. 

I  My Ine  4r  Craig,  iOl. 

k  testator  devised  certain  estates  by  name,  together  with  his  farming  stock  and  fumi- 
tore,  to  his  beloved  wife,  to  sell,  to  discharge  all  his  creditors;  and  he  constituted 
his  wife  and  T.  W.  his  executors,  whom  he  appointed  to  sell  and  dispose  of  all  his 
estates  and  chattels,  in  such  manner  as  they  should  jointly  agree  upon,  or  not  to  sell 
if  it  seemed  most  advisable  to  keep  them,  or  in  any  way  they  should  think  proper, 
80  that  every  creditor  had  his  money,  and  if  sold,  all  overplus  to  his  wife,  towards 
her  support  and  her  family:  Held,  upon  demurrer,  that  the  testator^s  children  had 
each  an  interest  in  the  devised  estates  as  enabled  them  to  sustain  a  bill  against  the 
widow  and  her  co-executor,  impeaching  a  sale  on  the  ground  of  fraud,  and  praying 
an  account  of  the  rents  and  profits. 

April  18, 20,  1836. 

• 

ROBERT  WOODS,  a  farmer,  who  had  some  time  previously  been 
a  bankrupt,  and  had  obtained  his  certificate,  made  his  will,  which  bore 
date  the  4th  of  July  17S6,  and  was  executed  and  attested  in  manner 
required  for  passing  freehold  estates  by  devise.  The  will,  which  was 
drawn  by  the  testator  himself,  and  was  so  strangely  spelt  and  expressed 
as  in  some  places  to  be  hardly  intelligible,  after  purporting  to  give  to  the 
testator's  wife,  Elizabeth,  certain  property  described  as  her  own  estate^ 
and  as  to  which  no  question  arose,  continued  as  follows: — 

"  I  give  likewise  all  and  every  part  of  my  estate  at  Blundeston,  Gor- 
ton, Flixon,  Gorlston,  and  any  other  towns  adjoining,  and  all  farming 
stock,  crop  of  corn,  hay,  household  furniture,  and  every  other  thing 
whatsoever  it  be,  to  my  well  beloved  wife  Elizabeth,  to  sell,  to  discharge 

39* 
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all  my  creditors,  where  the  money  is  borrowed  by  bonds,  notes,  or  mort- 
gage, since  my  certificate,  and  used  for  my  estate,  for  farming  or  any 
other  thing  whatsoever  for  my  use,  if  my  brother  Thomas  is  bound  wlih 
me  or  not  bound  with  me,  all  to  be  allowed  and  paid  out  of  my  estate. 
Also  I  do  constitute  and  make  Elizabeth  my  wife,  and  Thomas  Woods 
of  Willingham,  my  executors,  whom  I  do  appoint  to  sell  and  dispose  of 
all  my  estates  and  chattels,  in  such  manner  and  form  as  they  shall  joiDtly 
agree  upon;  or  not  to  sell,  if  it  seems  most  advisable  to  keep  them,  or  in 
any  way  that  they  shall  think  proper,  so  that  every  creditor  have  his 
money;  and  if  sold,  all  overfiush  to  my  wife,  towards  her  support  and 
her  family,  if  any  there  be,  after  paying  my  brother  for  his  trouble  and 
all  other  debts  whatsoever." 

Elizabeth  Woods,  the  testator's  wife,  was  under  her  marriage  settle- 
ment, entitled  in  remainder,  upon  her  husband's  death,  to  a  life  interest 
in  some  portion  of  the  real  estates  comprised  in  this  devise. 

The  testator  died  in  the  month  of  February  1789,  leaving  Elizabeth 
Woods,  his  widow,  and  Thomas  Woods  the  younger,  his  son  and  heir 
at  law,  of  the  age  of  four  years,  and  also  two  infant  daughters,  his  only 
children,  surviving  him.  The  will  was  duly  proved  by  the  executrix 
and  executor,  Elizabeth  Woods  and  Thomas  Woods,  who  wasthe testa- 
tor's brother.  Elizabeth  Woods  afterwards  married  a  persoo  of  the 
name  of  Hulme,  who  died  in  the  year  1834. 

The  bill  was  filed  in  the  month  of  October  1835,  by  the  testator's  son 
and  daughters,  one  of  whom  was  a  married  woman,  and  whose  hnsband 
was  a  co-plairitifi*  in  the  suit,  against  Thomas  Woods  and  Elizabeth 
Hulme,  the  executor  and  executrix  of  the  will. 

After  setting  out  the  material  part  of  the  will,  and  stating  the  facts 
above  mentioned,  the  bill  went  on  to  allege,  that  the  defendant,  Thomas 
Woods,  was  the  sole  acting  executor  and  trustee  under  the  will;  and 
that,  immediately  upon  the  testator's  death,  he  had  entered  into  and  that 
he  still  retained  exclusive  possession  of  the  messuages,  farms,  and  lands 
in  the  will  mentioned,  and  had  alone  received  the  rents  and  profits 
thereof,  and  had  sold  and  received  the  proceeds  of  the  furniture,  and 
other  personal  property  and  effects,  and  had  also  called  in  the  leslaior  s 
debts,  without  any  interference  on  the  part  of  his  co-executrix;  and  ibal 
by  the  means  aforesaid  he  had  realized  a  considerable  sum  of  money, 
which  he  had  mixed  with  his  own  moneys.  The  bill  then  charged, thai 
the  messuages,  farms,  and  lands  comprised  in  the  will  were  not,  at  any 
time  after  the  decease  of  the  testator,  put  up  to  sale;  but  that  the  defend- 
ant, Thomas  Woods,  having  so  entered  into  possession,  had  em  since 
continued,  and  now  was  in  the  possession  or  receipt  of  the  rents  and 
profits  of  such  messuages,  farms,  and  lands,  and  that  he  now  claimed  to 
be  entitled  to  hold  and  retain  the  same  as  absolute  owner,  by  virtue  ol 
some  alleged  sale  and  conveyance  made  to  him  by  his  co-executrix  the 
defendant,  Elizabeth  Hulme.  The  plaintifis,  however,  submitted  th^N 
according  to  the  true  construction  of  the  will,  no  exclusive  power  of  saie 
was  vested  in  Elizabeth  Hulme  alone,  but  that  Elizabeth  Hulaie  and 
Thomas  Woods  were  thereby  constituted  joint  trustees,  with  a  jom 
power  of  sale;  so  that  Woods,  as  such  trustee,  could  not  lawfully  hecoBie 
a  purchaser  of  such  estates;  and  they  further  submitted,  that,  for  these 
reasons,  such  alleged  sale  was  wholly  void,  and  that  the  possession 
the  estates  by  Woods  was  and  must  be  considered  as  a  possession  \^^^ 
under  the  will,  in  the  character  of  trustee  and  executor  only,  and  subjec 


CASES  IN  CHANCERY.  451 

[Woods  V.  Woods.— 1  Mylne  &  Craig,  401.] 

to  a  sale  thereof  being  made  in  case  that  should  appear  expedient,  and 
until  such  sale,  subject  to  the  payment  of  the  testator's  debts,  with  the 
arrears  of  interest,  out  of  the  accruing  rents  and  profits,  and  after  satis- 
faction of  the  testator's  debts,  subject  to  the  trusts  of  the  will,  for  the 
benefit  of  the  defendant  Elizabeth,  and  the  plaintiffs,  according  to  their 
respective  rights  and  interests  therein. 

The  bill  contained  a  variety  of  other  charges  and  allegations,  some  of 
which  went  to  explain  the  reasons  why  the  plaintiffs  had  not  come  for- 
ward at  an  earlier  period  to  assert  their  claim;  and  it  prayed  that  the 
sale  and  conveyance  by  the  widow  to  the  defendant  Thomas  Woods 
might  be  set  aside  as  fraudulent  and  void,  and  that  the  rights  of  the 
plaintiffs  might  be  declared,  and  that  all  necessary  accounts  might  be 
taken. 

To  this  bill  a  general  demurrer,  put  in  by  the  defendant  Thomas 
Woods,  was  overruled  by  the  Vice-Chancellor,  and  the  defendant  ihere- 
upoa  appealed. 

Mr.  Wigram  and  Mr.  Koe,  in  support  of  the  demurrer. 

One  question  which  arises  upon  the  first  passage  in  the  will  is,  whether 
the  devise  of  these  estates  to  the  testator's  beloved  wife  Elizabeth  to 
sell  is  necessarily  a  simple  trust,  or  whether  it  is  not  rather  to  be  intended 
as  a  gift  which  she  was  to  take  for  her  own  benefit,  subject  to  the  charge, 
within  the  principle  of  King  v.  Denison,  1  V.  &  B.  260.  This  is  not  a 
naked  trust  for  payment  of  debts,  the  wife  was  plainly  an  object  of  the 
testator's  special  favour  and  bounty;  and  where  such  an  intention  is  ap- 
parent, the  mere  circumstance  that  the  devise  is  coupled  with  a  direction 
to  sell  will  not  convert  her  into  a  trustee  of  the  surplus;  Hill  v.  Bishop 
of  London,  1  Aik.  618;  Rogers  v.  Rogers,  3  P.  Wras.  193.  If  any  doubt 
existed  upon  the  first  part  of  the  will,  it  is  entirely  removed  by  what 
follows.  Thomas  Woods,  the  testator's  brother,  is  not  a  trustee,  but  he 
is  named  an  executor,  and  his  sanction  and  concurrence  are  required  in 
order  to  justify  the  widow  in  resorting  to  or  abstaining  from  a  sale;  his 
authority  being  interposed  for  the  protection  and  security  of  the  creditors, 
of  whom  he  was  himself  one.  Upon  this  point  the  passage,  <*  if  sold, 
all  overflush  to  my  wife,  towards  her  support  and  her  family,"  is  con- 
clusive; for  though  not  sufficiently  express  to  raise  a  trust  against  the 
mother  for  the  benefit  of  the  heir  at  law  or  the  children  generally,  it 
places  beyond  dispute  the  purpose  of  bounty  and  raises  a  necessary 
inference,  that,  if  for  any  reason  the  lands  were  not  to  be  sold, — in  the 
event,  for  instance,  of  the  widow  taking  upon  herself  the  payment  of 
debts,  as  she  might  well  have  done, — she  was  to  hold  the  lands  dis- 
charged of  the  burthen  and  for  her  own  benefit. 

The  effect  of  the  construction  given  to  this  will  in  the  court  below  is 
to  create  an  intestacy,  in  case  the  wife  should  concur  with  her  co-execu- 
tor in  exercising  their  discretion  not  to  sell.  Even  upon  the  case  made 
by  the  bill,  in  whatever  way  it  is  put,  the  female  plaintiffs  can  have  no 
title;  for  if  the  estates  had  not  been  sold,  so  that  the  property  remained 
unaltered,  the  whole  would  be  a  resulting  trust  for  the  heir  at  law;  and 
the  consequence  would  be  the  same  if  the  gift  of  the  overplus  to  the 
widow  towards  her  support  and  her  family  were  held  to  make  her  to 
any  extent  a  trustee  with  respect  to  the  proceeds  of  a  sale;  the  word 
"family,"  with  reference  to  real  estate  or  its  produce,  applying  exclu- 
sively to  the  eldest  son;  Wright  v.  Atkyns,  19  Ves.  299.    That  case. 
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indeed,  was  reversed  in  the  House  of  Lords;  see  1  T.  &  Rnss.  143,  (11 
Cond.  Cha.  Rep.  82;)  but  upon  the  point  for  which  it  is  now  cited,  its 
authority  remains  unimpeached.  In  that  view  the  bill,  which  is  filed 
in  the  names  of  all  the  children,  must  be  dismissed  for  misjoinder  of 
plaintiffs. 

Besides,  it  is  well  settled  that  a  legacy  to  a  parent  for  the  maintenance 
of  a  child  is  a  good  gift  to  the  parent;  so  that  if  the  child  dies  the  parent 
will  nevertheless  be  entitled  to  the  legacy;  Precedents  in  Chancery,  page 
219;  Hammond  v.  Neame,  1  Swans.  35;  Robinson  v.  Tickell,  8  Ves. 
142;  see  also  2  Cox  C.  C.  224;  and  the  words  here  are  stronger  in 
favour  of  the  mother^s  right,  the  gift  being  to  her  expressly  towards  her 
own  support,  as  well  as  that  of  the  family.  The  son  came  of  age  in 
1806;  his  eldest  sister,  one  of  the  co-plaintiffs,  attained  twenty-one  in 
the  year  1801;  and  no  satisfactory  reason  is  assigned  for  the  extraordi- 
nary delay  in  the  assertion  of  this  claim. 

Sir  W.  Home  and  Mr.  0.  Anderdon,  contra. 

This  is  not  a  devise  for  the  benefit  of  Elizabeth  Woods,  who  on  the 
face  of  the  will  is  stated  to  take  the  property  upon  trust.  She  and  the 
testator's  brother,  to  whom  jointly  the  authority  to  sell  is  delegated, 
upon  the  first  part  of  the  will  are  mere  trustees.  For  what  pnrpose, 
then,  and  for  whom  are  they  trustees?  Plainly  for  the  creditors,—!©  sell 
for  the  discharge  of  the  debts;  and  after  these  are  satisfied  the  overplus 
of  the  fund  is  to  go  to  the  widow  towards  her  support  and  her  family. 
The  family,  as  well  as  the  widow,  are  to  participate  in  the  bounty;  and 
as  the  sale  has  taken  place  and  the  estate  has  been  thereby  converted 
into  money,  the  produce,  so  far  as  it  remains  unapplied,  must  belong  to 
Mrs.  Woods  and  her  children  generally,  who,  in  a  question  as  to  perso- 
nal estate,  are  the  parties  to  be  intended  under  the  term  "family.'' 
Wright  V.  Atkyns,  which  was  a  case  of  real  estate,  has  no  application. 
The  children,  under  the  terms  of  this  bequest,  have  a  substantial  interest 
in  the  surplus  proceeds.  The  gift  of  the  overplus  is  to  the  widow, 
towards  the  support  of  herself  and  her  family;  and  if  the  land  had  not 
been  sold,  it  would  remain  subject  to  a  charge  for  their  joint  benefit. 
Robinson  v.  Tickell,  and  that  class  of  cases,  are  clearly  distinguishable; 
for  they  only  show  that  where  a  fund  is  given  to  a  parent  for  the  main- 
tenance of  children,  payment  to  the  parent  is  a  good  discharge  to  the 
executor.  Here  the  language  of  the  gift  is  very  different;  the  words, 
"all  overflush  to  my  wife  towards  her  support  and  her  family,'*  giving 
her  and  the  children  a  joint  interest  in  the  fund,  and  entitling  the  chil- 
dren, even  if  she  had  not  sold,  to  call  for  an  account  of  the  property 
charged  in  their  favour.  The  widow  having  a  personal  interest  in  the 
surplus  proceeds,  it  was  not  necessary  that  the  children,  whose  interest 
may  perhaps  be  held  to  be  postponed  until  after  her  decease,  should 
institute  any  adverse  proceedings  during  her  lifetime.  At  all  events,  if 
the  will  creates  a  direct  and  express  trust,  as  we  submit  it  does,  no  lapse 
of  time,  however  long,  can  be  an  answer  to  the  plaintiff^s  demand;  Wat- 
son V.  Toone,  6  Mad.  153. 

Mr.  Wigram,  in  reply. 

The  Lord  Chancellor  [after  shortly  stating  the  substance  of  the 
bill;  and  reading  the  material  part  of  the  will]:— 
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Here  then  is  a  gift  of  the  real  and  personal  estate,  upon  trust  to 
sell  to  pay  debts,  a  trust  not  depending  upon  the  executors  them- 
selves. The  testator,  indeed,  gives  them  the  discretion  to  sell  or  not  to 
sell,  as  most  advisable,  so  that  every  creditor  has  his  money,  and  that 
clause  would  interpose  a  discretion  to  mortgage  as  well  as  to  sell,  for  the 
purpose  of  paying  debts,  but  the  debts  were  to  be  paid  at  all  events; 
"and  then,"  proceeds  the  will,  "if  sold,  the  overflush  to  my  wife  and 
family." 

One  point  raised  upon  the  will  itself  was,  that  if  there  be  a  tru&t  at 
all,  it  is  a  trust  only  for  the  eldest  son.  Now  the  word  "family"  is 
capable  of  various  significations,  according  to  the  context.  It  is  obvious 
that  in  this  passage  the  testator  was  dealing  with  the  snrplus  of  the 
purchase-money  after  a  sale;  and  the  construction  contended  for  in  sup- 
port of  the  demurrer  would  be,  that,  after  a  sale  had  taken  place, 
although  there  was  a  trust  for  the  family,  the  heir  was  the  only  person 
entitled  to  receive  any  benefit  from  it.  The  testator,  however,  was 
manifestly  dealing  with  the  property  in  contemplation  of  a  certaia 
event,  the  event,  namely,  of  a  sale.  I  think  it  is  clear,  therefore,  that, 
in  the  construction  of  this  will,  the  expression  "family"  cannot  be  con- 
fined to  the  heir,  but  that  the  other  children  must  be  considered  as  also 
objects  of  the  testator's  bounty. 

It  is  equally  clear,  that  if  the  contemplated  event  took  place,  a  trust, 
as  between  the  widow  and  the  children,  would  be  created.  The  cases 
which  were  cited  in  support  of  the  demurrer  have  no  application  to  this 
point.  They  only  decide,  that  where  a  gift  is  made  to  a  person,  and  a 
trust  created  in  that  person,  the  court  may  safely  and  properly  pay  over 
the  fund  to  the  individual  who  is  such  trustee;  but  they  are  far  frooi 
deciding  that  the  person  to  whom  the  payment  is  so  made  in  that  cha- 
racter, shall  not  be  accountable  for  the  fund  to  those  for  whose  benefit 
the  trust  is  created. 

It  has  been  contended  also,  that  upon  the  case  stated  in  the  bill,  of  no 
sale  or  no  valid  sale  having  been  made,  there  is  no  equity  or  beneficial 
interest  in  the  younger  children.  In  order  to  lay  a  foundation  for  that 
argument,  it  must  appear  that  the  younger  children  can,  by  no  possi- 
bility, have  any  interest  in  the  fund;  for  if  they  have  any  interest  in  the 
fund,  they  would  have  a  right  to  such  an  account  as  is  sought  by  the 
present  suit.  Now  I  have  already  stated  it  to  be  my  clear  opinion,  that 
iu  a  certain  events  the  event,  namely,  of  a  sale,  the  widow  would  take 
the  property,  subject  to  a  trust;  and  that  that  trust  would  be  not  only  for 
the  eldest  son,  but  also  for  the  other  members  of  the  family. 

It  remains  only  to  be  considered,  therefore,  whether  the  plaintiffs  so 
state  their  case  that  the  contingency  referred  to  may  arise,  and  I  am  of 
opinion  that  they  do.  So  for,  indeed,  from  treating  the  property  as  now 
discharged  from  the  debts,  the  bill  distinctly  represents  it  as  still  liable  to 
the  burthen;  for,  instead  of  alleging  that  the  debts  have  been  paid,  it 
seems,  on  the  contrary,  to  assume  that  there  were  charges  remaining 
outstanding  and  unpaid.  If  that  be  so,  the  devised  estates  are  still  bound 
to  satisfy  those  charges.  If  the  widow  had  no  absolute  right,  the  other 
defendant  can  have  no  right  to  the  property;  and  nothing  which  may 
have  passed  between  himself  and  his  co-trustee  can  affect  the  rights  of 
those  claiming  beneficially  under  the  trust.  The  allegation  with  respect 
to  the  existence  of  debts  amounts  to  this, — that  the  debts  were  paid 
personally  by  the  defendant  Woods,  thus  bringing  the  case  within  this 
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State  of  circumstances, — that  there  were  debts  to  be  paid  and  trusts  to 
be  executed — that  there  existed  a  necessity  for  raising  money,  or  con- 
verting the  estate  into  money.  The  representation  in  the  bill  is,  in  effect, 
equivalent  to  a  direct  statement  that  there  was  a  necessity  for  a  sale; 
and  assuming  that  there  was  such  necessity,  it  is  impossible  to  say  that 
the  discretion  vested  in  the  trustees  as  to  the  mode  of  raising  the  money 
would  have  the  eflfect  of  altering  or  affecting  the  rights  of  the  parties. 

I  avoid  expressing  an  opinion  as  to  any  state  of  circumstances  other 
than  that  which  appears  upon  the  face  of  the  bill.  I  am  of  opinion  that 
the  bill  does  show  such  a  state  of  circumstances  that  the  event  might 
arise  in  which  a  sale  would  necessarily  take  place;  and  that  in  that  state 
of  circumstances  there  is  an  interest  in  the  plaintiffs  entitling  them  to  ask 
for  the  account  which  the  bill  prays.  ' 

I  cannot  think  that  the  lapse  of  time  has  any  effect  in  barring  their 
claim;  for  the  life  interest  vested  in  the  widow  continued,  and  still  con- 
tinues, to  subsist  as  to  part  of  the  property  devised;  and  the  bill  alleges 
that  the  plaintiffs  were  induced  to  believe,  from  the  circumstances  therein 
stated,  that  they  had  not  any  right  to  institute  proceedings  during  her 
lifetime.  I  am  of  opinion,  therefore,  that  the  Vice-Chancellor's  order 
was  right,  and  that  the  appeal  must  be  dismissed,  with  costs. 


Locke  V.  Southwood.* 

I  Mtflne  4r  Craig,  All. 

R.  M.  seised  to  him  and  his  heirs  and  assigns,  according  to  the  custom 
of  the  manor  of  Taunton  Deane,  of  certain  premises  within  the  manor, 
in  pursuance  of  articles  made  in  contemplation  of  marriage,  surrendered 
the  premises  to  trustees  upon  trust,  to  permit  the  settlor,  his  heirs  and 
assigns,  to  hold  and  enjoy  the  premises  till  the  marriage,  and  after  the 
solemnization  thereof,  upon  trust,  for  the  settlor  for  life,  and  after  his 
decease,  upon  trust  for  the  intended  wife  for  Ufe,in  bar  of  all  dower  and 
thirds;  and  after  the  death  of  the  survivor  of  the  husband  and  wife, 
upon  trust  to  surrender  the  premises  into  the  hands  of  the  lord,  to  the 
use  of  the  children  of  the  marriage,  their  heirs  and  assigns,  according  to 
the  custom,  as  tenants  in  common;  such  surrenders  to  be  made  at  (be 
costs  and  charges  of  the  children  who  should  be  entitled  to  take  the 
same  by  virtue  thereof;  and  in  default  of  issue  of  the  marriage  that 
should  be  living  at  the  death  of  the  survivor  of  the  husband  and  wife, 
then  upon  this  special  trust  and  confidence,  to  surrender  the  premises  into 
the  hands  of  the  lord  of  the  manor  for  the  time  being,  to  the  use  and 
behoof  of  the  right  heirs  of  the  settlor  for  ever,  according  to  the  custom 
of  the  manor;  such  surrender  or  surrenders  last  mentioned  to  be  made  at 
the  costs  and  charges  in  all  things  of  the  person  or  persons  who,  by 
virtue  of  the  last  mentioned  condition  or  limitation  should  be  entitled  to 
take  the  same.    The  only  issue  of  the  marriage  was  a  daughter,  who 

*  It  has  been  considered  expedient  to  report  this  case  here,  in  consequence  <^i^ 
connection  vi'iih  the  case  which  follows. 
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snmved  the  settlor,  but  died  in  the  lifetime  of  the  widow,  her  mother. 
The  widow  continued  in  possession  of  the  premises  till  her  death.  It 
being  admitted  that  the  widow  was,  according  to  the  custom,  the  heir  of 
the  settlor  at  the  time  of  his  death,  and  that  his  youngest  sister  was  such 
heir  at  the  time  of  the  widow^s  death;  it  was  hetdy  that  by  virtue  of 
the  ultimate  limitation  in  the  articles,  the  youngest  sister  was  entitled  to 
call  for  a  conveyance  of  the  customary  premises,  from  a  party  in  whom 
the  legal  estate  had  become  vested,  and  who  also  claimed  the  equitable 
interest  through  the  widow  and  the  daughter. 
JunelG,  20,  1831. 


liOckc  V.  Col  man. 

1  Mylne  4r  Craig,  423. 

A  custom  in  a  manor,  that  on  the  death  of  a  person  seised  of  property 
within  the  manor,  leaving  no  widow,  child,  or  brother,  the  youngest 
sister  shall  inherit,  will  not  be  held  to  exclude  the  issue  of  a  deceased 
brother,  unless  the  custom  is  expressly  proved  to  extend  to  that  parti- 
cular case. 

An  issue  directed  for  the  purpose  of  trying  the  custom. 

Jan.  20,  27,  1836. 


Milligan  v.  Mitchell. 

1  M/lne  4r  Craig,  433. 

Under  an  order,  made  at  the  hearing,  that  the  cause  shonld  stand  over,  with  liberty  to 
the  plaintiff  to  amend  his  bill  by  adding  parties,  as  he  shoald  be  advised,  or  show- 
ing why  he  was  unable  to  bring  all  proper  parties  before  the  court,  the  plaintiflf  is 
not  entitled  to  add  parties  as  co-plaintiffs  and  introduce  new  statements  and  charges 
in  the  bill  relating  to  such  co-plaintiffs. 

The  provisions  of  the  3  &  4  W.  4,  c.  94,  and  the  twentieth  of  the  orders  of  December 
1833,  made  under  the  authority  of  that  act,  do  not  apply  to  an  order  at  the  hearing, 
giving  the  plaintiff  leave  to  amend,  or  to  applications  with  respect  to  amendments 
made  in  pursuance  of  such  an  order. 

The  court  will  not  prescribe  the  particular  form  and  mode  in  which  such  an  order  is 
to  be  carried  into  efie<!t. 

Where  amendments  are  introduced  into  a  bill  irregularly,  and  the  defendant  does  not 
come  to  the  court  to  complain  of  the  irregularity,  but  by  his  answer  to  the  amended 
bill  insists  upon  the  objection,  and  reserves  to  himself  the  same  benefit  of  it  as  if 
he  had  pleaded  it  in  bar,  the  objection  may  be  urged  at  the  hearing,  and  will  entitle 
the  defendant  to  the  costs. 

April  20,  May  5, 1836. 
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THE  substance  of  the  bill  in  this  cause,  and  the  general  nature  and 
objects  of  the  suit,  are  stated  in  the  report  of  the  case  upon  the  motion  for 
an  injunction  before  Lord  Brougham,  1  Mylne  &  Keen,  446,  (7  Cond. 
Cha.  Rep.  119.) 

The  plaintiffs  were  Charles  Milligan  and  Cornelius  Sharp,  who, being 
trustees  of  Mrs.  Drake's  donation,  and  Milligan  being  also  an  elder  of 
the  congregation,  were,  by  virtue  of  a  resolution  passed  in  the  year 
1803,  entitled  as  such  to  act  also  as  trustees  in  the  general  management 
of  the  chapel.  The  defendants  were  the  remaining  trustees  of  that 
donation,  and  the  other  elders,  together  with  Robert  Martin,  in  whom, 
as  the  surviving  trustee  named  in  the  lease,  the  legal  estate  in  the 
chapel  and  premises  had  become  ve^ed.  Martin  died  some  time  after 
the  institution  of  the  suit,  which  was  thereupon  revived  against  James 
Nisbet  as  his  personal  representative. 

The  answers  having  been  afterwards  put  in,  a  replication  was  filed, 
and  witnesses  were  examined.  The  cause  came  on  to  be  heard  at  the 
Rolls,  when  certain  preliminary  objections  taken  for  want  of  parties  were 
allowed  by  the  Master  of  the  Rolls,  and  an  order,  dated  the  21st  of  July 
1835,  was  made,  by  which  it  was  directed  that  the  cause  should  stand 
over,  and  that  the  plaintiffs  should  be  at  liberty  to  amend  their  original 
bill  for  the  purpose  of  adding  parties,  as  they  might  be  advised,  or  of  show- 
ing why  they  were  unable  to  bring  all  proper  parties  before  the  court. 

Under  this  order  the  plaintiffs  amended  their  bill  by  adding  as  co- 
plaintiffs,  William  Aitken,  James  Brandie,  William  McDonald,  and  Jane 
Davidson,  and  entitling  it  a  bill  **on  behalf  of  the  plaintiffs,  and  all  other 
persons  except  the  defendants  hereafter  named,  who  are  entitled  to  be 
pew-holders  or  seat-holders  in  the  church  or  chapel  at  Woolwich,  com- 
prised in  and  demised  by  the  indenture  of  lease  of  the  14ih  of  July  ISOO 
hereinaflei  mentioned,  and  to  call  for  the  excecntion  of  the  trusts  o  the 
said  indenture,  who  shall  seek  the  benefit  of  this  siiit/* 

The  following  additional  matter  was  introduced  by  way  of  amend- 
ment in  the  body  of  the  bill: — "And  your  orators  and  oratrix  further 
show,  that  long  previously  to  and  up  to  the  time  of  the  re-election  of  the 
said  Alexander  John  Scott,  to  be  minister  of  the  said  Scotch  church  at 
Woolwich,  notwithstanding  his  being  disqualified  for  the  said  office  as 
aforesaid,  your  orators,  Charles  Milligan  and  Cornelius  Sharp,  in  addi- 
tion to  their  connection  with  and  interest  in  the  said  church  as  filling 
respectively  the  oflBce  of  elder  and  of  trustee  thereof  as  aforesaid,  and 
your  orators  and  oratrix,  William  Aitken,  James  Brandie,  William 
M*Donald,  and  Jane  Davidson,  all  held  and  occupied  sittings  in  the  said 
church,  and  had  attended  the  ministry  of  the  said  Dr.  BIythe  to  the  time 
of  his  death,  and  being  attached  to  the  doctrines  and  worship  of  the 
established  church  of  Scotland,  they  had  after  his  death  attended  and 
been  desirous  of  continuing  to  attend  public  worship  in  the  said  church 
at  Woolwich,  and  to  have  the  benefit  of  the  ministry  of  any  person  who 
should  have  received  a  call,  and  been  duly  appointed  a  pastor  of  the  said 
congregation  at  Woolwich,  and  who  should  have  been  licensed  to  preach 
the  gospel  according  to  the  regulations  observed  in  the  established  church 
of  Scotland;  and  your  orators  and  oratrix,  up  to  the  time  when  the  said 
Alexander  John  Scott  was  re-elected,  in  violation  of  the  trusts  and  po^ 
poses  to  which  the  said  church  at  Woolwich  was  at  its  first  establishment 
devoted,  had  duly  contributed  to  the  support  of  the  said  church  at  Wool- 
wich, and  paid  for  their  sittings  therein,  and  were  not  in  arrear  for  pc* 
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rents.  And  your  orators  and  oratrix  further  show  that  by  the  re-election 
of  the  said  Alexander  Jolm  Scott,  lilider  the  circumstances  hereinbefore 
mentioned,  and  the  irregularities  and  departures  from  the  established 
church  of  Scotland,  which  were  introduced  or  promoted  and  sanctioned, 
as  hereinbefore  and  hereinafter  mentioned,  by  the  elders  and  trustees  of 
the  said  church  at  Woolwich,  except  your  orators  Charles  Milligan  and 
Cornelius  Sharp,  your  orators  and  oratrix  were  deprived  of  the  benefit 
of  the  trust  created  as  aforesaid  for  maintaining  the  doctrine,  discipline, 
and  worship  of  the  established  church  of  Scotland,  and  therefore  ceased 
to  attend  at  the  said  church  and  to  occupy  sittings  therein,  and  have  ever 
since,  in  manner  aforesaid,  by  the  acts  of  the  said  elders  and  trustees 
been  excluded  therefrom;  and  such  applications  and  requests  as  aforesaid 
having  been  made  to  the  said  elders  and  trustees  by  your  orators,  Charles 
Milligan  and  Cornelius  Sharp,  your  orators  and  oratrix  well  hoped  that 
they  would  have  complied  therewith,  as  in  justice  and  equity  they  ought 
to  have  done/'  *»•«*»    «  And  the  said  defendants  sometimes  allege 
that  your  orators  and  oratrix,  or  some  of  them,  were  not  at  any  time 
members  of  the  said  congregation,  or  contributors  to  the  support  of  the 
said  church  or  seat*holders  therein,  whereas  your  orators  and  oratrix 
charge  the  contrary  thereof;  and  your  orators  and  oratrix  charge  that  an 
account  was  duly  and  regularly  kept  by  your  orator  Cornelius  Sharp,  as 
session  clerk,  of  the  moneys  received  in  respect  of  the  pew  rents  of  the 
said  church  at  Woolwich,  and  of  the  persons  from  whom  the  same  were 
received,  and  that  it  appears  therefrom,  as  the  fact  is,  that  your  orators 
and  oratrix  duly  contributed  as  aforesaid  to  the  support  of  the  said  church, 
and  paid  their  pew  rents,  or  what  was  due  in  respect  of  their  sittings  in 
the  said  church;  and  your  orators  and  oratrix  charge  that  such  account 
was  kept  in  one  of  the  books  belonging  to  the  minister  and  elders  or  kirk 
session;  and  that  the  said  book  containing  such  account  is  now  in  the 
custody  of  your  orator  Cornelius  Sharp;  and  your  orators  and  oratrix 
charge  that  your  said  last  named  orator  has  left  the  same  in  the  hands  of 
the  derk  in  court  of  your  orators  and  oratrix,  marked  with  the  letters 
A.  A.,  for  the  purpose  of  being  inspected  by  the  said  defendants,  and 
that  they  ought  to  inspect  the  same,  and  to  set  forth  whether  it  is  not 
one  of  the  books  belonging  to  the  said  minister  and  elders  or  kirk  session, 
kept  by  your  orator  Cornelius  Sharp  under  their  superintendence,  and 
whether  the  same  does  not  contain  a  true  account  of  the  persons  who 
were  pew-holders  or  paid  for  sittings  in  the  said  church  at  Woolwich, 
and  of  the  moneys  received  from  them;  and  whether  your  orators  and 
oratrix  are  not  the  persons  meant  and  intended  by  the  names  therein 
written,  and  corresponding  with  the  names  of  your  orators  and  oratrix 
respectively/' 

The  amended  bill  was  filed  on  the  11th  of  August  1S35,  and  the  sub- 
poBDas  to  appear  to  it  were  on  that  day  served  on  the  clerk  in  court  of 
the  defendants,  for  whom^  on  the  29th  of  the  same  month,  appearances 
were  entered. 

The  defendants,  by  their  answer  to  the  amended  bill,  filed  on  the  22d 
of  October,  submitted  and  insisted  that  the  amendments  introduced  into 
the  original  bill  of  Charles  Milligan  and  Cornelius  Sharp,  were  not  sanc- 
tioned or  authorized  by  the  order  of  the  21st  of  July  1835;  and  they 
thereby  further  submitted  and  insisted  that,  notwithstanding  such  amend- 
ments, the  plaintiffs'  amended  bill  was  still  defective  for  want  of  parties, 
inasmuch  as  all  the  persons  entitled  to  be  seat-holders  in  the  chapel,  and 
Vol,,  XIII.— 40 
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to  call  for  the  execution  of  the  trusts,  were  not  made  parties  to  the 
amended  bill,  nor  was  any  reason  shown  why  the  plaintiffs  were  ODable 
to  bring  all  such  persons  before  the  court;  and  they  claimed  to  have  the 
same  benefit  of  the  above-mentioned  objections  as  they  would  have  been 
entitled  to  bad  they  pleaded  the  same  in  bar  to  the  amended  bill  And 
the  defendants,  not  waiving  their  said  objection3y  but  wholly  relying  and 
insisting  thereon,  for  further  answer  to  the  amended  bill  said,  &c. 

The  plaintiffs  having  replied,  they  proceeded  to  give  rules  to  produce 
witnesses  and  pass  publication,  and  then  set  the  cause  down  forbearing: 
no  witnesses,  however,  were  examined  on  either  side. 
,  It  was  arranged  that  the  cause  should  be  heard  before  the  Lord  Chan- 
cellor, his  lordship  having  been  the  judge  who  had  made  the  order  on 
the  previous  hearing  at  the  Rolls. 

The  cause  now  came  on  to  be  heard. 

Mr.  Wigram,  for  the  plaintiffs,  was  proceeding  to  state  the  case, 
when, 

Mr.  Agar,  Mr.  Daniell,  and  Mr.  Chandless,  for  different  defendants^ 
said  they  had  a  preliminary  objection  to  urge,  which  they  submitted 
must  be  fatal.  There  was  not  a  particle  of  evidence  in  this  cause  in 
support  of  the  plaintiffs'  case,  and  the  bill  must,  therefore,  be  disnaissed. 
The  evidence  which  the  plaintiffs  proposed  to  read  had  been  taken  in 
the  original  suit  in  which  Milligan  and  Sharp,  suing  as  trustees,  were 
sole  co-plaintiffs.  The  suit  now  before  the  court  was  that  of  Milligan, 
Sharp,  and  four  other  persons  sustaining  the  character  of  seat-holders, 
and  suing  on  behalf  of  them  and  all  others  (except  the  defendants)  claim- 
ing to  be  interested  in  that  character;  and  no  evidenco  had  been  gone 
into  in  that  suit.  The  two  causes  were  perfectly  distinct,  and  the  depo- 
sitions  taken  in  the  former  could  not,  without  a  glaring  violation  of  every 
rule  of  practice  and  common  sense^  be  read  for  the  purpose  of  affecting 
the  decision  of  the  latter.  The  plaintiffs  had,  in  fact,  taken  advantage  of 
the  permission  given  them  by  the  order  of  July  last  in  a  way  never  con* 
templated  by  the  court,  and  perfectly  unwarranted.  The  practice  of 
allowing  a  cause  which  appeared  to  be  defective  for  want  of  parties  to 
stand  over,  with  liberty  to  the  plaintiff  to  amend  by  adding  parties  as  he 
might  be  advised,  was  of  very  modern  origin,  and  was  introduced  as  an 
indulgence  to  plaintiffs,  that,  after  all  the  trouble  and  cost  of  a  suit  had 
been  undergone,  they  might  not,  in  a  case  where  there  were  substantial 
merits,  be  turned  round  upon  a  mere  point  of  form.  The  old  rule  how- 
ever was  that,  at  the  hearing,  a  defect  of  parties  was  fatal,  unless  the 
defendant  consented  to  an  order  allowing  the  cause  to  sjLand  over,  to 
enable  the  plaintiff  to  amend  by  adding  parties;  and  against  such  an 
order  there  could  be  no  appeal;  Beresford  v.  Adair,  2  Cox,  156.  The 
order  of  the  21st  of  July  was  in  the  regular  form,  and  all  that  it  meant 
was,  that  the  plaintiff  should  be  at  liberty  either  to  bring  before  the 
court  as  defendants  certain  persons  who  appeared  primd  facie  to  have 
an  interest,  or  to  state  by  way  of  amendment  some  reason  in  the  bili 
why  they  could  not  or  ought  not  to  be  made  such  defendants.  It  never 
could  be  intended,  nor  had  the  court  ever  allowed,  that,  under  the 
authority  of  an  order  of  this  kind,  the  whole  frame  of  the  record  sboo^ 
be  changed,  and  that  new  allegations  and  charges  should  be  intiodaced; 
least  of  all,  that  new  parties  should  be  added  as  plaintiffs,  the  effect  ot 
which  really  would  be,  that  under  the  pretence  of  a  common  ameoa- 
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mentf  the  court,  at  the  second  hearing,  would  be  called  upon  to  adjudi- 
cate upon  an  entirely  new  case.  No  instance  could  be  produced  in 
which,  after  the  original  answer  had  been  replied  to,  permission  had 
been  given  to  amend  the  bill,  at  the  hearing,  by  adding  new  plaintiffs. 
Besides^  it  was  an  invariable  rule,  that  whenever  a  bill  was  at  the  hear- 
ii^  directed  to  stand  over,  with  liberty  to  amend,  the  amendments  should 
not  be  of  such  a  nature  as  to  alter  the  original  case,  or  to  require  the 
plaintiff  to  sue  out  subpoenas  to  answer  the  amended  bill.  Nevertheless, 
these  plaintifiEs  had  made  material  alterations  in  the  stating  and  charging 
part  of  the  bill,  and  had  sued  out  subpcenas  calling  for  an  answer  from 
the  defendants  under  the  penalties  of  a  contempt.  The  defendants,  it 
was  true,  had  put  in  an  answer  to  the  amended  bill;  but  the  court  was 
not  sitting  until  after  the  time  for  answering  had  expired;  so  that  they 
must  otherwise  have  been  guilty  of  a  contempt,  and  they  had  no  oppor- 
tunity of  bringing  the  subject  before  the  court  upon  a  motion  to  take  the 
amended  bill  off  the  file;  but  by  their  answer,  they  had  distinctly  pro- 
tested against  the  amendments,  arid  had  reserved  to  themselves  the  right 
of  insisting  on  the  objection  in  a  future  stage  of  the  cause. 

Mr.  Wigram  and  Mr.  James  Russell,  contra. 

The  arguments  urged  on  the  other  side  may  be  resolved  into  two; 
firsty  that  the  amendments  are  of  a  kind  which  were  not  warranted  by 
the  order  of  the  2 1st  of  July  last,  or  contemplated  by  the  judge  who  pro- 
nounced that  ordei^  secondly,  that,  whether  warranted  or  not,  they 
have  made  the  amended  suit  a  new  suit;  that  the  depositions  taken  in 
the  original  cause  cannot,  therefore,  be  now  used;  and  that  no  deposi- 
tions having  been  taken  in  the  present  cause,  the  plaintiffs'  bill  is  unsup- 
ported by  any  evidence,  and  must  be  dismissed. 

With  respect  to  the  first  objection,  it  was  decided  in  Hichens  v.  Con- 
grere,  4  Russ.  592,  (3  Cond.  Cha.  Rep.  795),  but  not  upon  this  point, 
that,  under  the  common  order  to  amend,  new  parties  may  be  introduced 
as  plaintiffs  upon  the  record;  and  when  the  order  to  amend  is  made  at 
the  hearing,  the  plaintiff  must,  upon  principle,  be  entitled  to  the  same 
privilege,  provided  the  circumstances  require,  as  in  this  case,  that  the 
new  parties  should  be  made  plaintiff  rather  than  defendants.  That  such 
was  the  opinion  of  the  court  at  the  time  when  the  order  was  made,  is 
manifest  from  the  alternative  in  the  order,  giving  the  plaintiffs  leave  to 
show  why  they  were  unable  to  bring  all  proper  parties  before  the  court. 
It  is  familiar  practice  to  allow  a  creditor  suing  for  his  own  private  debt 
only,  to  ameiid  his  bill  at  the  hearing  by  converting  it  into  a  bill  on 
behalf  of  himself  and  all  other  creditors:  and  that  is  substantially  what 
is  done  here.  In  Attorney-Greneral  v.  Newcombe,  14  Ves.  1,  Lord 
Eldon  said  he  should  allow  an  informality  in  the  bill,  in  not  stating  that 
the  plaintiffs  sued  on  behalf  of  themselves  and  all  others  interested,  to 
be  amended  even  at  the  hearing.  And  in  Magdalen  College  v.  Sib- 
thorpe,  1  Russ.  154,  the  same  great  judge,  at  the  hearing  of  the  cause  on 
appeal,  considered  that  the  record  ought  to  have  been  in  the  form  either 
of  an  information,  or  of  an  information  and  bill,  and  therefore  made  an 
order  that  the  appeal  should  stand  over,  with  liberty  to  the  plaintiffs  to 
amend  their  bill  by  making  it  an  information  and  bill,  or  an  information 
only,  as  they  should  be  advised.  Whether  the  parties  introduced  on 
the  record  are  made  plaintiffs  or  defendants,  is  indeed  utterly  immaterial, 
the  only  restriction  being  that  a  plaintiff  who  amends  under  such  cir- 
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ciimstances  shall  not  be  permitted  to  make  a  different  case.  No  new 
case  is  made  upon  this  record;  for  the  only  matter  introduced  in  the 
amendments  consists  of  allegations  and  charges  explaining  the  title  and 
interests  of  the  new  plaintiffs.  The  amendments  were  made  after  con- 
sultation, and  in  the  manner  and  for  the  very  purpose  which  the  counsel 
conceived  were  contemplated  by  the  court  when  the  order  of  the  21st 
of  Jnly  was  pronounced;  the  intention  being  that  all  classes  of  persons 
who  had  an  interest  in  the  due  execution  of  the  indentures,  should  be 
represented  as  plaintiffs  before  the  court. 

Even  if  there  were  any  weight  in  the  objection  originally,  the  defend- 
ants, by  answering  the  amended  bill,  and  suffering  the  cause  to  proceed 
to  a  hearing,  instead  of  moving  to  have  the  bill  taken  off  the  file,  or  to 
have  the  amendments  expunged,  have  waived  the  irregularity,  and  can- 
not now  be  heard  to  urge  it.  The  objection  as  to  the  admissibility  of 
the  evidence  is  merely  formal  and  vexatious;  for  the  case  upon  the 
record  is  in  no  respect  altered:  the  defendants,  who  are  sought  to  be 
affected  by  that  evidence,  are  the  same  as  in  the  original  bill,  and  the 
addition  of  certain  parties  as  plaintiffs,  introduced  for  the  purpose  of 
representing  a  class  of  persons  whose  interests  it  was  supposed  might 
be  involved  in  the  decree,  can  in  no  way  prejudice  the  defendants,  but, 
on  the  contrary,  in  so  far  as  it  increases  their  security  for  costs,  must  be 
considered  as  an  advantage  to  them. 

The  Lord  Chancellor. — It  is  clear  that  the  amendments  are  most 
irregular;  and  the  only  question  is,  whether  or  not  the  cause  is  now  in 
a  state  in  which  it  is  proper  for  the  court  to  proceed  with  it.  The  order 
of  the  21st  of  July  1835,isnot  quite  in  the  usual  form;  and  I  now  perfectly 
recollect  the  circumstances  under  which  the  alternative  in  the  latter  part 
of  it  was  introduced.  It  had  been  asserted  at  the  bar,  that,  from  the 
number  of  persons  who  might  have  interests  as  pew-owners,  it  would 
be  impossible  for  the  plaintiffs  to  make  them  all  parties;  and  therefore 
it  was  that  leave  was  given  them  to  amend  their  bill  by  showing  why 
they  were  unable  to  bring  all  proper  parties  before  the  court  Under 
that  order,  made  at  the  hearing  of  a  cause  in  which  two  persons  were 
plaintiffs,  and  in  which  depositions  had  been  taken,  the  bill  is  amended 
by  adding  certain  other  plaintiffs,  and  inserting  allegations  and  charges 
of  no  inconsiderable  length  relating  to  matters  connected  with  those  new 
plaintiffs.  The  cause  is  again  brought  to  a  hearing  with  the  additional 
plaintiffs  on  the  record,  such  plaintiffs  having  adduced  no  evidence  and 
making  no  case  at  the  hearing,  and  the  question  is  whether  the  bill  is  to 
be  dismissed  generally,  or  whether  those  plaintiffs  shall  be  at  liberty  to 
attach  themselves  to  the  former  cause,  and  to  avail  themselves  of  the  evi- 
dence In  that  cause,  under  the  pretext  afforded  by  an  order  authorizing 
the  original  plaintiffs  to  amend  their  bill  by  adding  parties,  or  showing 
why  all  proper  parties  could  not  be  brought  before  the  court.  Theconrse 
.which  has  been  taken  was  perfectly  unjustifiable:  no  authority  has  been 
cited  in  support  of  it,  and  on  principle  it  cannot  be  sdpported.  "fbc 
plaintiffs  having  taken  the  original  record  from  the  court,  and  introduced 
a  totally  new  record,  how  could  these  witnesses,  supposing  them  to  haw 
sworn  falsely,  and  their  depositions  to  be  read,  be  indicted  for  perjmy. 
They  are  depositions  in  a  cause  of  which  the  record  no  longer  exists. 

It  is  impossible  to  proceed  with  the  cause  as  it  now  stands.  No  satis- 
factory reason  has  been  assigned  why  the  defendants  did  not  come 
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before  the  court  and  complain  of  the  irregularity,  at  an  earlier  period 
and  in  the  ordinary  way;  and  in  the  event  of  their  applying  to  the 
court  with  a  view  to  get  the  suit  disposed  of,  that  circumstance  may 
properly  be  taken  into  consideration.  On  the  other  hand,  the  plaintiffs 
now  find  themselves  so  much  in  the  wrong,  that  they  will  very  proba- 
bly think  fit  to  make  some  application  to  me  for  the  purpose  of  setting 
themselves  right. 

Under  these  circumstances  I  think  the  order  must  be  that  the  cause 
should  stand  over,  with  liberty  to  both  parties  to  make  such  application 
as  they  may  respectively  be  advised. 

May  5. — The  plaintiffs  gave  notice  of  a  motion  that  they  might  be  at 
liberty  further  to  amend  their  bill  by  striking  out  the  names  of  the  new 
plaintiffs,  and,  after  the  description  of  the  original  plaintiffs  adding  these 
words  in  the  title,— "on  behalf  of  themselves,  and  all  other  persons 
except  the  defendants,  who,  at  the  time  of  the  breach  of  trust  hereinafter 
complained  of,  were  holders,  or  now  are,  or  are  entitled  to  be,  holders 
of  seats  or  pews  in  the  church  or  chapel  comprised  in  and  demised  by 
the  indenture  of  lease  of  the  14th  of  July  1800  hereinafter  mentioned;'' 
—by  striking  out  all  the  statements  and  charges  introduced  in  the 
amended  bill,  with  the  exception  of-  the  last  passage  respecting  the  con- 
tributions in  support  of  the  church,  and  the  accounts  kept  of  such  con- 
tributions;— and  by  inserting  before  that  passage  an  allegation  that  the 
persons  interested  as  pew-holders  were  so  numerous,  that  if  the  court 
were  to  insist  on  making  all  of  them  parties,  the  suit  could  not  be  effec- 
tually prosecuted. 

The  defendants  gave  notice  of  a  cross-motion,  that  the  original  and 
amended  bills  might  be  dismissed  with  costs,  or  otherwise  that  the 
amended  bill  and  the  answer  thereto,  and  the  replication  might  be  taken 
off  the  file,  and  all  the  subsequent  proceedings  set  aside  with  costs, 

Mr.  Wigram,  in  support  of  the  first  motion,  stated  the  proposed 
amendments,  which  he  submitted  were  reasonable  and  proper,  and 
would  have  the  effect  of  putting  the  record  exactly  in  the  shape  which 
the  court  had  contemplated  by  the  order  of  the  21st  of  July  last* 

Mr.  Agar  and  Mr.  Daniell,  conlra^  objected  that  the  court  could  not 
entertain  the  present  motion.  This  was  a  special  application  for  leave 
to  amend,  which,  by  the  3  &  4  W.  4,  c.  94,  s.  13,  and  the  20th  of  Lord 
Brougham's  orders,  made  under  the  authority  of  that  act,  was  directed 
to  be  heard  and  determined  by  the  Master  in  rotation,  and  over  which 
the  court,  by  the  fourteenth  section,  was  deprived  of  any  but  an  appel- 
late juri^iction.  The  language  of  that  section  was  peremptory,  and 
there  was  nothing  to  prevent  the  plaintiffs  from  going  with  their  pre- 
sent motion  before  the  Master. 

Mr.  Wigram,  in  reply,  observed,  that  by  this  motion  the  court  was 
merely  asked  to  put  a  construction  upon  the  meaning  of  its  former  order 
of  July  1835.  That  order  was  made,  not  on  the  application  of  the 
plaintiffs,  who  could  not  take  an  objection  to  their  own  bill,  but  by  the 
court,  in  the  exercise  of  its  discretion,  upon  the  hearing  of  the  cause. 
Would  it  be  contended,  that  the  act  of  parliament  deprived  the  court  of 
slU  power  to  direct  amendments  when  the  cause  came  before  it  to  be 
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heard?  The  thifteenth  section  of  the  act,  and  the  order  fonnded  upon 
it,  plainly  referred  only  to  interlocutory  applications  made  at  the  instance 
of  plaintiffs. 

The  Lord  Chancellor  said  it  was  clear,  that,  notwithstanding  the 
act  of  parliament,  the  court  had  the  power  at  the  hearing  to  order  a 
cause  to  stand  over,  with  liberty  to  the  plaintiff  to  amend*  In  carrying 
an  order  of  that  kind  into  effect  these  plaintiffs  had  made  a  slip^  and 
had  done  what  the  order  did  not  warrant;  and  the  question  was,  by 
whom  and  in  what  way  the  error  was  to  be  corrected.  To  go  before 
the  Master  in  such  a  case  would  be  absurd :  the  court  itself  most  judge 
whether  its  order  had  been  properly  complied  with;  or,  if  not  complied 
with,  how  the  mistake  ought  to  be  set  right.  The  objection  to  the 
jurisdiction,  therefore,  was  unfounded. 

Mr.  Wigram  and  Mr.  J.  Russell  then  submitted,  that  the  original 
amendments,  though  not  such  as  the  court  had  contemplated,  were, 
under  the  circumstances,  not  improper  in  themselves,  and  were  justified 
by  the  language  of  the  order;  Filkin  v.  Hill,  4  Bro.  P.  C.640,Toml. 
ed. ;  and,  further,  they  insisted  that  the  defendants,  by  not  moving  Ui 
take  the  amendments  off  the  file,  but  allowing  the  suit  to  be  a  second 
time  brought  to  a  hearing,  had  deprived  themselves  of  any  claim  to  costs. 

Mr.  Agar  and  Mr.  Daniell,  contra^  in  addition  to  the  cases  formerly 
cited,  referred  to  Goodwin  v.  Goodwin,  3  Atk.  370;  Anon.,  1  Atk.  51; 
Lindsay  v.  Lynch,  2  Scho.  &  Lef.  1,  as  showing  that  the  former  amend- 
ments were  wholly  irregular.  The  present  motion,  they  submitted,  was 
equally  irregular;  for  it  asked  the  court  to  point  out  the  form  and  man- 
ner in  which  the  plaintiffs  were  to  construe  and  carry  into  effect  its 
former  order,  a  thing  which  the  court  never  did.  Upon  the  question  of 
costs,  Wray  v,  Hutchinson,  2  Mylne  &  Keen,  235,  (7  Cond.  Cha.  Rep. 
348,)  was  a  conclusive  authority  to  prove,  that  where  a  defeodaot  by 
his  answer  expressly  reserved  the  benefit  of  an  objection,  he  was  not  to 
be  prejudiced  as  to  costs  by  allowing  the  cause  to  proceed. 

The  Lord  Chancellor  said,  that  in  its  present  shape  the  plaintiffs* 
motion  cpuld  not  be  granted,  for  the  court  would  not  take  upon  itself  to 
prescribe  the  particular  form  and  mode  in  which  the  plaintiffs  were  to 
act  upon  its  order,  or  lend  them  any  other  assistance  than  was  given  bf 
the  order  itself.  Every  thing  that  had  been  done  by  the  plaintiffs  since 
the  date  of  the  order  of  the  21st  of  July  was  plainly  irregular;  and  the 
only  course  rww  open  to  the  court,  would  be  to  restore  the  cause  to  die 
same  state  in  whii^h  it  was  at  the  time  when  that  order  was  prononnoed. 

The  only  remaining  question  was  as  to  the  costs.  Now,  inasmuch 
as  the  whole  of  the  irregularity  had  been  owing,  in  the  first  insunce,  to 
the  conduct  of  the  plaintiffs,  and  inasmuch  as  the  defendants,  although 
they  might  certainly  have  prevented  considerable  delay  and  expense 
by  bringing  the  objection  immediately  before  the  court,  had,  instead  ol 
waiving  it,  expressly  insisted  upon  it  by  their  answer,  so  as  to  bru? 
themselves  within  the  protection  afforded  by  the  authority  of  ^^y/* 
Hutchinson,  the  costs  ought,  in  his  opinion,  to  be  borne  by  the  pt*""^!)^ 

The  proper  order,  therefore,  would  be,  that  the  amend^  bill  bo  teW 
off  the  file,  and  all  subsequent  proceedings  set  aside,  the  defendants 
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having  their  costs  thereof,  and  of  the  present  motion,  without  prejudice 
to  the  right  of  the  plaintiffs  to  avail  themselves  of  the  liberty  given  them 
by  the  order  of  the  21st  of  July  1835. 


Howard  v.  Bruton. 

1  %/ne  4r  Craig,  448. 

ALL  claims  for  money  out  of  the  suitors'  fee  fund  must  in  future  be 
made  by  the  solicitor  to  the  suitors'  fund;  but  on  his  refusal  to  apply, 
the  party  making  the  qlaim  may  bring  his  claim  before  the  court  by  pe- 
tition, the  costs  of  the  application  being  in  the  discretion  of  the  court. 

July  9, 1836. 


The  Attorney-General  v.  Ward. 

1  Mylne  ^  Oraig,  449. 

The  practice  of  the  court  against  reheariogs  of  appeals  on  the  merits  is  well  estab- 
lished; and  where  a  decision  of  the  court  below,  upon  a  question  of  law,  has  been 
affirmed  on  appeal,  it  is  not  sufficient  to  allege,  in  support  of  an  application  for  a 
rehearing,  that  the  decision  was  erroneous,  and  that  the  question  was  new. 

Smbkj  it  is  contrary  to  the  policy  of  the  act  59  6. 3,  c.  91,  for  giving  additional  facili- 
ties in  applications  to  courts  of  equity  regarding  the  estates  of  charities,  to  permit  a 
reheariBg  of  an  appeal  presented  under  that  act.  But  whether  the  act  is  to  be  con- 
strued as  actually  prdiibtting  such  a  rehearing,  qusarc, 

Jooe  1, 1836. 

THIS  was  an  information  instituted  by  the  Attorney-General  under 
the  act  59  G.  3,  c.  91,  in  consequence  of  an  inquiry  by  the  Charity  Com- 
missioners^ and  of  a  certificate  from  them  in  pursuance  of  the  provisions 
of  the  act. 

The  cause  was  heard  before  Sir  John  Leach^  as  Master  of  the  Rolls, 
on  the  17th  of  March  1829,  when  His  Honour  made  a  decree  in  favour 
of  the  charity.  A  petition  of  appeal  from  that  decree  was  afterwards 
presented  to  Lord  Brougham,  and  was  argued  before  him  on  the  20th 
of  June  1831,  but  final  judgment  was  not  pronounced  upon  the  appeal 
nntil  the  3d  of  March  1832,  when  the  decree  at  the  Rolls  was  affirmed. 

A  petition  was  now  presented  to  the  Lord  Chancellor  by  some  of  the 
defendants,  alleging,  amongst  other  things,  that  it  had  been  determined 
in  the  cause,  for  the  first  time,  as  the  petitioners  believed,  that  an  ad  vow- 
son  in  gross  can  be  conveyed  to  charitable  uses,  and  that  the  petitioners 
were  advised  that  the  point  was  one  of  great  nicety  and  difficulty  in  law, 
and  that  the  petitioners  were  otherwise  dissatisfied  with  Lord  Brough- 
am's order;  and  submitting  that,  as  the  act  of  parliament  under  which 
the  informatioa  was  filed  had  precluded  an  appeal  to  the  House  of 
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Lords>  it  was  proper  that  the  appeal  should  be  reheard;  and  praying 
that  it  might  be  reheard  accordingly. 

The  Lord  Chancellor  said,  that  before  entering  into  the  disciissioii 
of  the  points  of  law  raised  upon  the  appeal,  be  should  wish  to  have  the 
preliminary  question  argued  and  determined,  whether  it  was  proper  that 
the  appeal  should  be  reheard. 

Mr.  Simpkinson  and  Mr.  Wigram,^  in  support  of  the  petition. 

The  principal  question  in  this  cause  was,  whether  an  advowsoa  in 
gross  could  be  given  to  charitable  uses.  Lord  Brougham  decided  that  it 
could,  but  he  referred  to  no  authority  in  support  of  that  decision,  except 
a  passage  in  Duke's  Law  of  Charitable  Uses,  although  he  treated  the 
question  as  one  of  great  doubt  and  difficulty.  Since  the  case  was  argued 
before  his  lordship,  several  cases  have  been  found,  which  were  not  then 
cited,  and  which  tend  very  strongly  to  show  that  Lord  Broagham's  de- 
cision was  erroneous. 

It  is  quite  clear  from  the  concluding  words  of  the  second  section  of 
the  act  59  G.  3,  c.  91,  that  that  statute  did  not  intend  to  prohibit  the 
Lord  Chancellor  from  rehearing  an  appeal  in  a  charity  information;  but 
merely  to  prohibit  an  appeal  to  the  House  of  lA>rds.  The  earlier  part 
of  the  section  certainly  declares  that  the  decree  or  order  made  by  the 
Lord  Chancellor  shall  be  final  and  conclusive  to  all  intents  and  purposes 
whatsoever:  but  then  these  words  immediately  follow,  <<and  no  appeal 
from  such  decree  or  order  of  the  Lord  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  for  the  custody  of  the  Great  Seal  to  the  House  of  Lords 
shall  be  allowed  or  entertained."  The  subsequent  words  clearly  restrain 
the  generality  of  the  former  words;  Altham's  Case,  8  Co.  150,  b.;  Wise- 
man V.  Cotton,  1  Lev.  79;  Rex  v.  The  Archbishop  of  Armagh,  1  Str. 
516;  Rex  v.  Faulkner,  2  Cr.  M.  &  R.  525. 

Upon  principle,  it  would  be  extremely  hard  if  the  court  had  no  right 
or  power  to  rehear  an  appeal  under  this  act.  There  is  nothiijg  in  the 
act  itself,  or  in  the  practice  of  the  court,  to  prevent  such  a  rehearing  in  a 
proper  case. 

The  statute  of  charitable  uses,  43  Eliza,  c.  4,  gave  a  power  of  appeal 
or  quizsi  appeal  to  the  Lord  Chancellor,  similar  to  the  power  novr  under 
consideration,  and  yet  an  appeal  under  that  act  has  been  reheard:  Saul 
V.  Wilson,  2  Vern.  118;  see  note  in  Raithby^s  ed,;  Corpus  Christi  Col- 
lege V.  The  Parish  of  Naunton,  2  Vern.  507.  The  principle  upon  which 
these  cases  were  reheard  under  the  statute  of  charitable  uses  applies 
with  equal  force  to  this  case.  It  is  purely  a  question  of  discretion  with 
the  court  whether  it  will  grant  a  rehearing  or  not.  The  decree  of  this 
court  makes  the  law  only  for  particular  cases.  The  House  of  Lords 
makes  the  law  of  the  land,  and  therefore  will  not  allow  of  rehearings. 
Suppose  a  case  under  this  act,  involving  precisely  th^  same  questions  as 
this  case  does,  shall  hereafter  be  taken  into  the  Exchequer  in  the  first 
instance,  instead  of  coming  into  Chancery.  It  may  then,  under  the  pro- 
visions of  the  act,  be  carried  .hy  appeal  to  the  House  of  Lords:  and  the 
House  of  Lords  will  then  declare  what  was  the  law  of  tt)e  land  at  the 
time  at  which  this  court's  decision  in  the  present  case  was  prononnced, 
and  perhaps  that  declaration  will  show  that  the  decision  bere^in  this 
very  hard  case,  was  wrong.  If  the  House  of  Lords  should  hereafter 
decide  that  an  advowsonin  gross  cannot  be  given  to  charitable  oses^ 
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woald  pot  this  court  then  rehear  the  appeal?  An  extreme  case  may 
&irly  be  pot,  for  the  purpose  of  trying  the  principle.  If  Lord  Brougham 
could  have  reheard  this  decree,  your  lordship  can  rehear  it. 

[The  Lord  Chancellor  suggested,  for  the  consideration  of  counsel, 
whether  it  did  not  appear  to  have  been  the  intention  of  the  legislature, 
that  proceedings  under  the  act  in  this  court  should  be  put  upon  the  same 
footing  as  proceedings  under  it  in  the  Court  of  Elxcbequer.] 

It  may  certainly  be  said  that  the  legislature  intended  that  proceedings 
under  this  act  in  the  Court  of  Chancery  should  be  put  upon  the  same 
footing  as  proceedings  under  it  in  the  Court  of  Exchequer.  But  that  is 
true  to  this  extent  only,  namely,  that  no  more  than  one'  appeal  shall  be 
allowed  in  either  court;  it  was  not  intended  to^ deprive  this  court  of  the 
exercise  of  its  ordinary  discretion  in  allowing  rehearings.  The  practice 
of  the  court  permits  an  appeal  to  be  reheard  under  special  circumstances; 
Waldo  V.  Caley,  16  Ves.  214;  Mousley  v.  Carr,  3  Mylne  &  Keene,205, 
S91.  Rehearings  of  appeals  have  recently  been  allowed  by  Lord  Lynd- 
harst  in  a  case  in  the  Exchequer,  and  by  Sir  E.  Sugden,  as  Lord  Chan- 
cellor of  Ireland,  in  the  case  oi  In  re  Walker,  Lloyd  &  Goold,  299. 

The  Solicitor-General  and  Mr.  W.  Russell,  for  the  Attorney-General. 

The  general  scope  and  object  of  the  act  was  to  put  cases  carried  into 
the  Exchequer  upon  the  same  footing  as  cases  brought  into  this  court, 
and  for  that  purpose  it  enables  either  court  to  hear  the  information  as 
an  original  cause,  and  to  rehear  it,  if  thought  fit,  and  then  gives  one 
appeal  in  each  case,  the  decision  upon  which  is  to  be  final  and  conclu- 
sive. It  could  not  have  been  intended  that  after  the  cause  had  been 
fally  heard  by  the  court  below  and  again  argued  and  decided  upon  ap- 
peal, it  should  be  reheard  again.  If  your  lordship  should  difier  from 
Sir  John  Leach  and  Lord  Brougham,  the  result  will  be  that  the  Attor- 
ney-General will  have  had  two  most  maturely  considered  judgments  in 
his  favour;  but  nevertheless  he  will  be  for  ever  bound  by  one  subse- 
qaent  decision  of  an  equal,  not  of  a  superior,  jurisdiction.  The  extreme 
inconvenience  of  such  a  result  furnishes  a  strong  argument  in  favour  of 
the  opinion  that  the  declaration  in  the  second  section  of  the  statute,  that 
the  decision  of  the  Lord  Chancellor  shall  be  final  and  conclusive  to  all 
intents  and  purposes  whatsoever,  is  to  be  taken  in  the  literal  meaning 
of  the  words;  and  if  so,  your  lordship  has  no  jurisdiction  to  rehear  the! 
decree  pronounced  by  Lord  Brougham. 

There  can  be  no  rehearing  of  an  appeal  from  the  court  below,  unless 
a  very  special  case  is  made  for  it.  The  only  special  ground  stated  in 
this  petition  is,  that  by  the  provisions  of  the  act,  the  appeal  to  the  House 
of  Lords  is  taken  away;  but  that  is  no  ground  at  all,  for  the  act  pro- 
vides that  the  Attorney-General  applying  to  this  court  in  consequence 
of  the  certificate  of  the  commissioners  shall  not  be  put  in  the  same  con- 
dition as  suitors  in  any  other  cause. 

The  parties  applying  for  the  rehearing  should  be  able  to  show  in  sup- 
port of  their  application  some  special  circumstances  upon  the  face  of  the 
proceedings;  and  should  not  merely  allege  that,  if  allowed  to  go  into  the 
case,  they  will  show  that  the  previous  decisions  ought  not  to  have  been 
made. 

If  this  case  were  to  be  reheard  now,  the  subsequent  discovery  of  some 
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Other  case  not  now  known  to  the  parties  applying  for  the  rehearing,  may 
be  made  the  subject  of  a  fresh  application  of  a  similar  kind,  and  thas 
there  would  be  no  limit  to  the  number  of  the  rehearings  but  the  feelings 
of  the  person  by  whom  the  cause  is  to  be  reheard.  Cases  such  as  those 
alluded  to  do  and  must  sometimes  occur,  in  which  a  decision  in  the 
House  of  Lords  is  at  variance  with  previous  decisions  in  other  causes  in 
inferior  courts;  but  that  is  not  made  a  ground  for  interfering  with  those 
previous  decisions.    There  must  be  some  limit  to  appeals. 

Mr.  Benson  appeared  for  the  trustees. 

Mr.  Simpkinson,  in  reply. 

In  the  recent  case  in  the  Exchequer,  before  referred  to,  Lord  Lyod- 
hurst  twice  reheard  a  cause  which  had  been  originally  heard  before 
Chief  Baron  Ale^^ander;  and  the  only  observation  Lord  Lyndhurst 
made  with  respect  to  rehearing,  was,  that  it  was  not  a  matter  of  course, 
but  a  matter  of  discretion. 

The  LoBD  Chancellor. — It  is  admitted,  on  the  part  of  the  petition- 
ers,  that  a  rehearing  is  not  a  matter  of  right  but  merely  a  matter  of  dis- 
cretion: and  it  is  said,  on  the  part  of  the  respondent,  that  the  discretion 
is  taken  away  by  the  act  of  parliament,  or  that,  if  not  taken  away,  this 
is  not  a  fit  case  in  which  to  exercise  it. 

The  course  of  proceeding  has  been,  that  an  information  was  instituted 
in  pursuance  of  the  report  of  the  Commissioners  of  Charities.  The 
cause  was  heard  before  the  Master  of  the  Rolls,  whose  decree  was 
against  the  petitioners.  There  was  an  appeal  from  the  decree  at  the 
Rolls  to  Lord  Brougham,  who  affirmed  the  decree  in  March  1832.  The 
present  is  an  application  to  rehear  Lord  Brougham's  decree  affirming 
the  decree  at  the  Rolls. 

Upon  the  part  of  the  respondent  it  is  contended  that  the  act  59  G.  S, 
c  91,  precludes  the  rehearing.  That  act  provides  that  proceedings  un- 
der  it  may  be  instituted  either  in  the  Court  of  Exchequer  or  in  the  Court 
of  Chancery.  If  the  proceedings  are  instituted  in  the  Excheqaer,the 
cause  is  to  proceed  to  a  hearing  according  to  the  due  course  of  the  court, 
and  the  decision  of  the  court  is  to  be  fitml,  unless  there  shall  be  an  ap- 
peal to  the  House  of  Lords  within  one  year.  With  respect  to  the  pro- 
ceedings in  the  Court  of  Chancery,  it  is  provided  that  the  Master  of  the 
Rolls  or  Vice-Chancellor  shall  have  power  to  hear  and  rehear  the  cause, 
and  their  decrees  and  orders  shall  be  deepaed  to  be  decrees  and  orders  of 
the  Court  of  Chancery,  subject  to  be  reversed,  discharged,  or  altered 
upon  an  appeal  to  the  Lord  Chancellor;  and  it  is  then  declared,  that 
when  any  appeal  shall  be  made  to  the  Lord  Chancellor,  his  decree  or 
order  shall  be  final  and  conclusive  to  all  intents  and  purposes  whatso- 
ever; and  no  appeal  from  such  decree  or  order  of  the  Lord  Chaocellor 
to  the  House  of  Lords  shall  be  allowed  or  entertained. 

The  respondent  contends,  that  under  these  latter  words  the  order  of 
the  Lord  Chancellor  is  final  and  conclusive  to  all  intents  and  purposes, 
including  the  intent  and  purpose  of  a  rehearing;  but  it  does  not  appoaf 
to  me  at  all  necessary  to  express  an  opinion  upon  that  point,  because 
there  is  quite  enough  before  me  in  the  circumstances  of  the  presents* 
to  satisfy  me  that  a  rehearing  should  not  take  place.  It  is  admitted  that 
the  practice  of  this  court  is  against  rehearings  of  appeals  from  the  otaer 
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branches  of  the  court;  that  appears  to  have  been  established  by  the  case 
of  Mousley  v.  Carr,  3  Mylne  &  Keen,  205,  291;  8  Cond.  Cha.  Rep.  349. 
The  question  now  is,  whether  the  special  provisions  of  this  act  of  par- 
liament, or  the  circumstances  of  this  particular  case,  furnish  suflScient 
ground  for  departing  from  the  admitted  practice. 

It  is  said  that  the  circumstances  are  such  as  should  induce  the  court, 
m  its  discretion,  to  grant  a  rehearing.  Now  I  see  nothing  in  the  particu- 
lar merits  of  the  case  to  call  for  a  rehearing.  The  petition  alleges  that 
the  case  was  new  in  point  of  circumstances,  and  that  the  decision  was 
erroneous.  If,  however,  the  mere  circumstance  that  one  party  is  dissatis- 
fied with  the  judgment  were  a  ground  for  a  rehearing,  every  case  might 
be  reheard;  nor  can  the  court  come  to  the  conclusion  whether  or  not  there 
is  ground  for  saying  that  the  judgment  is  erroneous,  without  rehearing 
the  cause:  this  case,  therefore,  cannot  be  reheard  on  that  allegation. 
Then  it  is  said,  the  case  was  new,  and  was  a  decision  of  the  judge  below 
upon  a  case  which  had  not  before  been  the  subject  of  judicial  determina- 
tion. Why,  if  the  party  appealing  were  able  to  say,  not  that  the  case 
was  new,  but  that  an  erroneous  judgment  had  been  founded  upon  for- 
mer cases,  there  would  be  a  much  stronger  reason  for  a  rehearing  than  if 
the  case  was  one  in  which  the  judge  below  had  no  authority  to  guide  him. 

It  is  said,  also,  that  the  act  itself  makes  this  such  a  peculiar  case  as 
lenders  a  rehearing  proper,  because  it  has  taken  away  the  power  of 
appealing  to  the  House  of  Lords,  and,  therefore,  there  is  no  remedy  for 
error  in  the  original  judgment.  Now,  without  expressing  any  opinion 
whether  a  rehearing  is  or  is  not  forbidden  by  the  second  section  of  the 
act,  it  is  impossible  to  look  at  the  act  without  seeing  that  a  rehearing 
would  be  a  departure  from  the  principle  of  the  act  It  was  obviously 
intended  to  put  proceedmgs  in  the  Court  of  Exchequer  and  in  the  Court 
of  Chancery  upon  the  same  footing.  As  there  is  no  intermediate  appeal 
between  the  Court  of  Exchequer  and  the  House  of  Lords,  and  as  the 
act  intended  that  the  first  order  should  not  be  conclusive,  the  only  course 
was,  to  direct  the  Court  of  Exchequer  to  adopt  its  usual  practice  in  hear- 
ing the  cause,  and  to  allow  an  appeal  to  the  House  of  Lords.  It  was 
permitted,  therefore,  to  the  Court  of  Exchequer,  according  to  its  usual 
practice,  to  hear  and  rehear  the  cause,  and  then  an  appeal  to  the  House 
of  Lords  was  allowed,  which,  as  every  one  knows,  is  conclusive,  and  is 
not  open  to  a  rehearing,  except  on  a  matter  not  inconsistent  with  the. 
order  originally  pronounced.  With  respect  to  the  Court  of  Chancery, 
however,  the  act  contemplated  that  the  cause  would  be  originally  heard 
in  the  Court  of  the  Master  of  the  Rolls,  or  of  the  Vice-chancellor;  and 
it  allows  that  court  to  rehear  the  cause,  and  then  puts  the  Lord  Chan- 
cellor's court  in  the  same  position,  with  respect  to  the  Rolls  or  the  Vice- 
Chancellor's  court,  as  that  in  which  it  had  put  the  House  of  Lords  with 
respect  to  the  Court  of  Exchequer. 

It  is  obvious,  therefore,  that  to  depart  from  the  ordinary  practice  of  the 
court,  which  forbids  rehearing,  would  be  to  depart  from  the  principle  of 
potting  the  proceedings  in  the  Court  of  Exchequer  upon  the  same  foot- 
ing as  proceedings  in  the  Court  of  Chancery;  and  without  giving  any 
opinion  upon  the  effect  of  the  second  section  in  precluding  a  rehearing, 
I  think  the  circumstances  of  this  case  furnish  no  reason  why  it  should  be 
reheard. 

I  will  only  observe,  with  respect  to  the  cases  referred  to  as  having  been 
decided  apon  the  Statute  of  Charitable  Uses,  that  they  do  not  seem  very 
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much  to  aid  the  petitioners'  case;  for  the  complaint  to  the  Great  Seal 
which  this  statute  authorizes  is  not,  properly  speaking,  in  the  nature  of  aa 
appeal.  In  the  case  of  Corpus  Christi  College  v.  The  Parish  of  Naunton, 
2  Vern.  507,  there  certainly  seem  to  have  been  various  rehearings;  but 
it  is  not  very  easy  to  see  what  was  the  course  of  proceeding.  The  case 
of  Saul  v.  Wilson,  2  Vern.  118;  and  see  Windsor  v,  Farnham,  Cro.  Car. 
40,  however,  as  stated  in  the  text  of  the  report,  is  a  decision  against  a 
rehearing  of  a  complaint  to  the  Lord  Chancellor  under  the  Statute  of 
Charitable  Uses.  Mr.  Raithby  adds  a  note,  which,  on  being  examined, 
does  not  lead  to  a  very  satisfactory  conclusion.  It  is  mentioned  that  a 
day  was  fixed  for  a  rehearing,  but  that  is  a  matter  of  course.  All  that 
appears  as  to  the  fact  of  the  rehearing  having  taken  place  is  a  recital  in 
an  order  which  is  stated  by  Mr.  Raithby  not  to  be  material;  for  he  says 
that  the  entry  of  the  rehearing  does  not  appear:  it  is  quite  iacoBststent 
with  the  text  that  there  should  have  been  a  rehearing. 

The  language,  however,  of  the  present  act  of  parliament  is  so  very 
different  from  the  language  of  the  Statute  of  Charitable  Uses,  and  the 
practice  of  the  court  against  rehearings  on  the  merits  is  now  so  well 
established,  that  those  cases  cannot  be  considered  to  apply  to  the  present 
case. 


Squire  v.  Campbell. 

1  Ifylne  ir  C^otg,  459. 

An  aet  of  parliament  empoweied  the  Commissioners  of  Woods  and  Forests  to  make 
certain  new  streets  ^according  to  a  particular  plan  therein  referred  tOi  sod  to  lease, 
and  to  enter  into  agreements  for  leasing,  the  ground  in  the  lines  of  the  new  streets* 
Under  this  power  leases  were  granted  of  two  plots  of  ground,  upon  wblch  the 
lessees  erected  two  particular  houses  in  the  line  of  one  of  the  new  streets*  Each 
of  the  leases  described  the  plot  of  ground  which  it  demised  as  being  ^  od  thenotth 
side  of  a  new  street  then  forming  there,  called,"  &c«,  and  as  *' fronting  towards  ^ 
south' on  the  said  new  street."  The  plan  referred  to  in  this  act  of  pariiameDt  eihi- 
bited  on  open  space  in  front  of  the  sites  of  these  houses;  but  that  plan  was  aot 
mentioned  in  either  of  the  leases. 

The  intended  streets  were  completed,  and  the  space  in  front  of  the  houses  was  left 
open.  The  Commissioners  of  Woods  and  Forests,  and  the  Paving  CoBunitteeot 
the  parish,  afterwards  gave  permission  to  certain  persons  to  erect  an  eqnes&un 
statue  in  the  open  space,  and  those  persons  proceeded  to  place  it  upon  a  pait«> 
that  open  space,  but  without  interfering  with  the  line  of  the  carriage  way  of  the 
new  street  in  which  the  houses  stood.  The  lessees  of  the  houses  thereapoQ  ^^ 
a  bill  to  restrain  the  erection  of  the  statue,  alleging  that,  apon  the  treaty  for  the 
leases,  the  lessees  were  shown  the  plan  of  the  intended  new  street  and  parts  adja- 
cent, by  which  it  appeared  that  the  space  in  question  was  to  be  quite  opes  and  free 
from  all  obstructions,  and  that  it  was  upon  the  treaty  represented  and  stated,  ib^ 
opposite  the  two  houses  a  free  passage  would  be  left  of  certain  dimensioDB,  wucb 
would  be  contracted  by  the  erection  of  the  statue;  they  also  alleged,  that  thcpK>- 
posed  erection  would  diminish  the  value  of  their  property,  and  be  a  public  and  a 
private  nuisance: 
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BeH  that  theM  ciroaastanees  did  not  entitle  the  leasees  to  an  inJuocUon  to  restrain 

the  erection  of  the  stetue. 
July  80,  SI,  37,  1836. 

BY  the  act  53  6.  3|  c.  121,  intituled  <^  An  act  for  making  a  more  con- 
▼enient  communication  from  Marylebone  Park  and  the  Northern  parts 
of  the  Metropolis,  in  the  parish  of  St.  Marylebone,  to  Charing  Cross, 
within  the  liberty  of  Westminster,  and  for  making  a  more  convenient 
sewage  for  the  same,"  after  reciting  that  it  would  be  of  great  accommo- 
dation to  the  public,  and  be  the  means  of  opening  a  more  easy  and  ready 
communication  from  Marylebone  Park  and  from  the  northern  parts  of 
the  metropolis  to  Charing  Cross,  if,  among  other  things,  <<  provisions  were 
made  for  widening  the  east  end  of  Pall  Mall,  and  for  continuing  the  same 
eastward  by  anew  street  into  St.  Martin's  Lane,  terminatingatthe  portico 
of  St  Martin's  chnrch ;  and  for  widening  Cockspur  street  from  the  south  end 
of  the  Haymarket  to  Charing  Cross,  and  for  forming  an  open  square  in  the 
King's  MeWs,  opposite  Charing  Cross,"  it  was  enacted,  that  the  Commis- 
sioners for  the  time  being  of  his  majesty's  woods,  forests,  and  land  reve- 
nues,8hould  becommissioners  forcarryingtheactintoexecution;  and  then, 
by  the  third  section,  after  reciting  that  a  map  or  plan  describing  the  lines 
of  the  streets,  squares,  circuses,  ways,  passages,  and  places,  and  the 
land  and  premises,  through  which  the  proposed  alterations  and  improve- 
ments were  to  be  made  or  carried  by  virtue  of  that  act,  together  with  a 
book  of  reference  containing  a  list  of  the  names  of  the  owners  and  occu- 
piers of  such  lands  and  premises,  had  been  made  for  the  purpose  of 
being  deposited  at  the  office  of  the  Commissioners  of  Woods  and  Forests, 
it  was  enacted,  that  the  said  map  or  plan  and  book  of  reference,  after  the 
same  should  have  been  authenticated  by  the  signature  of  the  speaker  of 
the  House  of  Commons,  should  be  deposited  and  remain  with  the  Com- 
missioners of  Woods  and  Forests,  and  that  a  copy  thereof,  signed  by  the 
speaker,  should  be  deposited  in  the  parliament  office,  and  that  another 
copy  so  signed  should  be  deposited  with  the  clerk  of  the  peace  of  the 
county  of  Middlesex,  within  three  months  after  the  passing  of  the  act, 
to  the  end  that  all  persons  might  inspect  and  peruse  the  same,  and  take 
extracts  or  copies  thereof  at  their  will  and  pleasure,  paying  certain  fees 
therein  mentioned;  and  that  the  commissioners,  in  making  the  altera- 
tions and  improvemrats  should  not  deviate,  between  Piccadilly  and  Ox- 
ford street,  more  than  twenty  yards,  nor  in  any  other  place  more  than  ten 
yards,  from  the  lines  described  in  the  map  or  plan,  without  the  consent 
in  writing  of  the  persons  through  whose  lands  or  premises  such  devia-^ 
lion  ahoidd  be  made:  and  it  was  also  enacted,  that  it  should  not  be  law- 
ful for  the  commissioners  to  make  any  such  deviation  in  any  case  in 
which  any  agreement  in  relation  to  the  line  of  the  said  street  should 
have  been  made  by  or  on  behalf  of  the  commidbioners  with  any  person 
or  persons  interested  in  the  houses  or  premises  within  the  limits  of  the 
said  map  or  plan,  unless  with  the  consent  in  writing  of  such  person  or 
persons.  The  act  then  authorized  the  commissioners,  with  the  consent 
of  any  three  or  more  of  the  Lords  of  the  Treasury,  to  make  the  intend- 
ed streets,  squares,  &c.  over  the  several  lands  and  premises  described  in 
the  map  or  plan  and  book  of  reference;  and  in  conformity  to  the  lines 
deteribed  in  such  map  or  plan,  and  to  such  deviation  therefrom  as  therein 
mentioned  The  act  empowered  the  commissioners,  with  the  consent  of 
any  three  or  more  of  the  Lords  of  the  Treasury,  to  purchase  the  pre- 
Vol.  XIIL 
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mises.  described  or  comprised  in  the  map  or  plan  and  ia  the  book  of 
reference  or  in  the  deviation  thereinbefore  mentioned. 

It.was  ateo  enacted,  that  it  should  be  lawful  for  the  commissioners, 
with  the  consent  in  writing  of  any  three  or  more  of  the  Lords  of  the 
Treasury,  to  demise  or  lease, or  previous  to  any  such  demise  or  lease,to 
enter  irUo  any  contract  or  agreement  for  the  demising  or  leasing,  with 
such  consent  or  approbation  as  aforesaid,  all  or  any  part  of  the  houses, 
buildings,  lands,  tenements,  and  hereditaments  to  be  purchased, erected, 
built,  altered,  repaired,  and  improved  by  virtue  of  the  act,  for  any  term 
or  terms  of  years  not  exceeding  ninety-nine  years  from  the  making 
thereof. 

By  an  indenture  of  lease  dated  the  5th  of  July  1824,  and  made  be- 
tween the  Commissioners  of  Woods  and  Forests  of  the  first  part,  His 
Majesty  of  the  second  part,  and  the  Honourable  Douglas  Kinnaird  of 
the  third  part,  the  Commissioners  of  Woods  and  Forests,  in  exercise  of 
the  powers  vested  in  them  by  the  act  of  the  53  6.  3,  did,  on  behalf  of 
his  majesty,  with  the  consent  of  three  of  the  Lords  of  the  Tieasury, 
testified  as  therein  mentioned,  demise  to  Douglas  Einnaird,  for  ninety- 
nine  years  from  the  5th  of  April  1821,  all  that  piece  or  parcel  of  ground 
situate  and  being  in  the  parish  of  St.  Martin  in  the  Fields,  in  the  county 
of  Middlesex,  on  the  east  side  of  a  street  called  The  Haym^rket,  and  on 
the  north  side  of  a  new  street  then  forming  there  called  Pall  Mall  East,  and 
intended  as  a  continuation  of  Pall  Mall  from  The  Haymarket  aforesaid 
towards  St.  Martin's  church,  fronting  towards  the  south  on  the  ssdd  new 
street,  and  north,  east,  and  west,  in  manner  therein  mentioned,  and  con- 
taining the  dimensions  therein  described,  which  said  piece  or  parcel  of 
ground,  and  the  abuttals,  boundaries,  and  dimensions  thereof,  were  more 
particularly  delineated  and  described  in  the  map  or  plan  thereof  drawn 
in  the  margin  of  the  indenture  of  lease;  together  with  the  dwelling- 
house  then  standing  on  part  of  the  ground  thereby  demised,  and  which 
dwelling-house  was  known  and  distinguished  as  No.  I  on  the  north  side 
of  the  said  new  street  called  Pall  Mall  East  or  a  continuation  of  Pall 
Mall  aforesaid,  and  was  the  corner  house  of  the  saidi  new  street,  and  of 
The  Haymarket. 

By  another  indenture  of  lease  of  the  same  date,  the  Commis^oners  of 
Woods  and  Forests,  by  virtue  of  the  before-mentioned  act,  demised  an 
immediately  adjoining  plot  of  ground,  also  fronting  south  on  the  new 
street,  called  Pall  Mall  East,  together  with  the  house  then  erected 
thereon,  to  the  plaintiflf  John  Squire,  for  a  similar  term  of  ninety-nine 
years. 

The  premises  comprised  in  the  lease  to  Douglas  Einnaird  afterwards 
became  vested  in  the  plaintifi's  Richard  Williams,  Edward  Hosier.Wil- 
liams,  and  John  Allan  Powell;  and  the  plaintiflTs  John  Squire,  Richard 
Williams,  Frederick  Squire,  and  Frederick  Williams,  carried  on  and  did 
still  carry  on  business  there  as  bankers,  under  the  firm  of  Ransom  and 
Co.  The  house  comprised  in  the  lease  to  John  Squire  had  ever  since 
its  erection  been  and  still  was  occupied  by  him. 

The  following  is  a  description  of  the  vicinity  of  the  houses  comprised 
in  the  leases  before  mentioned,  after  the  alterations  contemplated  by  the 
act  of  parliament  had  been  completed. 

From  the  eastern  extremity  or  Pall  Mall  three  other  streets  proceeded; 
namely.  The  Haymarket,  which  ran  towards  the  north;  Pall  Mall  East, 
which  continued  the  line  of  Pall  Mall,  towards  the  east;  and  Cockspur 
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street,  which  diverged  in  a  sonth-easterl7  direction  towards  Charing 
Cross.  The  line  of  houses  on  the  northern  side  of  Pall  Mall  East 
formed  an  immediate  continuation  of  Pall  Mall  from  the  southern  ex- 
tremity of  The  Haymarket,  beginning  with  the  two  houses  of  the  plain- 
tiffs; and  the  line  of  houses  on  the  southernmost  side  of  Cockspur  street 
ran  on,  without  any  interval,  from  the  eastern  extremity  of  Pall  Mall; 
but  the  lines  of  houses  on  the  southern  side  of  Pall  Mall  East  and  the 
northernmost  side  of  Cockspur  street,  did  not  commence  immediately 
from  the  eastern  extremity  of  Pall  Mall,  so  that  an  open  space,  of  a 
triangular  form,  was  there  lef;,  in  front  of  the  plaintiffs'  houses,  between 
the  line  of  Pall  Mall  East  and  the  line  of  Cockspur  street. 

A  subscription  having  been  set  on  foot  for  the  purpose  of  erecting  an 
equestrian  statue  of  King  George  the  Third,  the  statue  was  completed 
by  Mr.  Wyatt.  The  committee  of  the  body  of  subscribers  to  the  erec- 
tion of  the  statue  were  anxious  that  it  should  be  placed  upon  the  open 
space  before  described,  and  his  majesty,  having  signified  his  approba^- 
tiou  of  the  intended  site.  Sir  John  Campbell,  the  honorary  secretary  of 
the  committee  of  subscribers,  applied  to  the  paving  committee  of  the 
parish  of  St.  Martin  in  the  Fields,  in  which  the  place  in  question  was 
sitnated,  for  permission  to  break  up  the  pavement,  in  order  to  build  a 
pedestal  upon  which  the  statue  might  be  placed,  and  to  surround  the 
pedestal  with  an  iron  fence  or  railing.  This  permission  was  granted, 
upon  the  condition  that  the  Commissioners  of  Woods  and  Forests  would 
undertake  to  repair  and  light  the  statue  and  the  railing  by  which  it 
should  be  surrounded;  which  the  Commissioners  of  Woods  and  Forests 
undertook  to  do  accordingly.  A  license  was  then  granted,  by  the  direct 
tion  of  the  paving  committee,  to  Philip  Nowell,  a  mason,  to  break  up 
the  pavement  and  erect  the  statue;  and  he  then  proceeded  with  the 
erection  of  the  pedestal,  and  surrounded  the  spot  on  which  it  was  to  be 
placed  with  a  wooden  hoard  or  boarding. 

The  bill  was  then  filed  by  John  Squire,  Richard  Williams,  Frederick 
Squire,  and  Frederick  Williams,  and  Edward  Hosier  Williams,  and 
John  Allan  Powell,  against  Sir  John  Campbell,  Philip  Nowell,  the  Com- 
missioners of  Woods  and  Forests,  the  paving  committee  of  ^he  parish  of 
St.  Martin  in  the  Fields,  and  the  Attorney-General;  and  it  prayed  that 
Sir  John  Campbell  and  Philip  Nowell,  and  their  workmen,  agents,  and 
servants,  might  be  restrained  from  erecting  the  pedestal  and  statue  upon 
the  piece  of  ground  in  question,  and  from  further  proceeding  in  the 
work  so  commenced  by  them,  and  that  they  might  be  dire^d  to  remove 
the  hoard,  and  to  restore  the  pavement  to  its  former  stat^ 

The  affidavit  of  the  plaintiffs,  John  Squire  and  Richard  Williams, 
stated  that  Douglas  Kinnaird  and  John  Squire  applied  to  the  Commis- 
sioners of  Woods  and  Forests  to  grant  to  them  respectively  leases  of  the 
two  plots  of  ground  before-mentioned,  and  that  upon  the  treaty  for  such 
leases,  Douglas  Kinnaird  and  John  Squire  were  shown  the  plan  of  the 
intended  new  street  and  parts  adjacent,  by  which  it  appeared  that  the 
space  in  front  of  the  said  two  plots  of  ground,  and  which  was  formerly 
occupied  byhouses,  was  to  be  quite  open  and  free  from  all  obstructions, 
and  that  a  public  carriage  way  was  to  run  in  front  of  the  houses  intended 
to  be  built  on  the  north  side  of  the  said  new  street,  towards  St.  Martin's 
church:  and  that  it  was  upon  the  said  treaty  represented  and  stated,  that, 
opposite  to  the  said  two  houses,  a  free  passage  would  be  left,  of  above 
one  hundred  feet,  for  carriages  and  passengers,  and  which  was  consi- 
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dered  necessary  in  consequence  of  the  immense  traffiic  in  that  part  of 
the  town,  and  of  its  being  one  of  the  greatest  thoronghfares  in  London; 
and  that  upon  the  faith  of  the  said  plan,  and  relying  upon  the  aforesaid 
representations,  and  feeling  assured  that  the  said  space  in  front  of  the 
said  plots  of  ground  would  be  quite  open  and  free  from  all  obstructions, 
Douglas  Kinnaird,  and  the  plaintiflf,  John  Squire,  were  induced  to  take, 
and  did  agree  to  take,  a  frontage  of  eighty-two  feet  two  inches  on  the 
north  side  of  the  said  new  street,  and  to  pay  an  annual  ground  rent  of 
four  guineas  per  foot  after  the  first  two  years,  and  to  lay  out  therecHi,  in 
building,  upwards  of  20,000/. 

This  affidayit  also  stated,  that  the  pedestal  would  be  within  thirty- 
three  feet  or  thereabouts  of  the  foot  pavement  in  front  of  the  said  two 
houses,  and  that  the  pedestal  was  intended  to  be  eleven  feet  long  and 
five  feet  wide,  and  that  the  stat^ie  and  the  horse  upon  which  it  was  to 
be  placed  would  be  eighteen  feet  high,*  and  that  the  railing  and  lamps 
round  the  statue  would  altogether  occupy  a  space  of  twenty-two  feet  m 
length,  and  fifteen  feet  in  width,  or  thereabouts;  the  consequence  of 
which  would  be,  that  the  thoroughfare  would  be  much  obstructed,  and 
Ihe  most  serious  accidents  might  happen  from  the  collision  of  carriages, 
(the  traffic  and  thoroughfare  along  the  said  new  street  and  open  space 
being  so  very  great,)  and  that  fuojt  passengers  would  be  exposed  to  the 
greatest  peril.  The  deponents  furth^  stated,  that  they  had  sent  a 
memorial  to  the  Commissioners  of  Woods  and  Forests,  praying  that  the 
erection  of  the  statue  might  not  be  permitted,  and  that  in  such  meflM>- 
rial  they  were  joined  by  other  inhabitants  of  houses  on  both  sides  of  the 
way,  and  that  the  reply  of  the  commissioners  was,  that  they  had  no 
jurisdiction  over  the  space  in  question. 

The  deponents  further  stated,  that  they  believed  that  their  interests 
would  be  much  affected,  and  that  the  value  of  the  said  bouses  vooU 
be  much  lessened,  if  the  erection  of  the  pedestal  or  statue  were  pemit- 
ted;  and  that  the  freehold  of  the  said  new  street,  and  of  the  open  space 
upon  which  the  pedestal  was  about  to  be  erected,  was  vested  in  the 
Commissioners  of  Woods  and  Forests,  previously  to  the  formation  of  the 
new  street;  and  that  the  enjoyment  of  tlie  open  space  was  in  manner 
before-mentioned  secured  to  Douglas  Einnaird  and  John  Squire  at  the 
time  at  which  they  entered  into  the  agreement  for  and  subsequently 
executed  the  leases;  and  that  an  immense  numl)er  of  carriages  passed 
through  the  new  street  and  the  open  space,  atid  that  the  jsiimber  of  car- 
riages would  be  much  increased  upon  the  completion  of  the  National 
Gallery. 

Upon  this  affidavit,  the  Vice-Chancellor  granted  an  ex  parte  injnnc- 
tiou,  in  the  terms  of  the  prayer  of  the  bill. 

Several  affidavits,  afterwards  sworn  on  the  part  of  the  plaintiffs, 
stated  that  the  carriage  way  in  front  of  the  houses  would,  by  means  of 
the  intended  erection,  be  contracted  to  thirty-seven  feet  or  thereabouts, 
which  was,  in  the  judgment  of  the  witnesses,  quite  inadequate  to  the 
traffic  of  so  great  a  thoroughfare;  and  that  the  value  of  the  houses  of  the 
plaintiffs  would  be  lessened  by  the  contraction  of  the  space,  and  by  the 
obstruction  which  the  erection  would  cause  to  the  clear  and  uninter- 
rupted view  to  Charing  Cross  which  the  plaintiffs  now  possessed,  and 

*  It  appeared  by  affidavits  of  other  witaeaaee,  that  the  pedestal  ouial  ba?e  toea 
induded  in  this  estimate  of  Uie  height  of  Ihe  statae. 
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'hj  the  nuisances  which  would  be  committed  against  the  railing;  and 
farther,  that  the  erection  of  the  pedestal,  statue,  and  railing  would,  in 
the  opinion  of  the  witnesses,  be  a  public  nuisance,  and  would  be  a  place 
of  resort  for  idle  persons,  and  the  receptacle  of  all  sorts  of  filth. 

The  plan  referred  to  in  the  act,  53  6.  3,  c.  121,  and  deposited  in  the 
parliament  office,  bore  the  following  endorsement: — ^^^Pian  of  a  street 
proposed  from  Portland  Place  to  Charing  Cross,  leading  from  the  crown 
estate  of  Marylebone,  and  affording  a  broad  and  uninterrupted  access 
from  the  houses  of  parliament,  and  other  public  buildings  in  Westmin- 
ster, to  all  the  principal  streets  in  the  west  and  north-west  parts  of  the 
town,  between  Pall  Mall  and  the  New  Road;  for  widening  the  entrance 
to  Pall  Mall,  and  continuing  Pall  Mall  to  St.  Martin's  Church;  for 
widening  the  narrow  part  of  Cockspur  Street;  for  continuing  Charles 
Street  into  the  Haymarket;  for  widening  Jermyn  Street,  and  improving 
the  purlieus  of  Carlton  House.  N.  B.  The  parts  shaded  blue  are  crown 
property." 

Upon  this  plan  the  ground  in  question  was  delineated  as  an  open 
space,  with6ut  any  erection  whatever. 

The  affidavits  sworn  on  the  part  of  the  defendants,  stated  that  the 
proposed  erection  was  likely  to  afford  a  great  safeguard  and  protection 
to  passengers;  and,  indeed,  that  in  consequence  of  the  width  of  the  open 
space  in  question,  it  was  necessary,  for  the  safety  of  foot  passengers,  that 
some  erection  occupying  the  same  or  nearly  the  same  place  should  be 
placed  upon  the  spot  which  would  be  occupied  by  the  intended  pedestal 
and  statue;  and  further,  that  a  fatal  accident  happened  in  the  last  year 
to  a  foot  passenger  in  consequence  of  the  width  of  the  crossing  there; 
and  that  a  plan  of  a  pump  and  lamp,  to  be  erected  upon  the  spot,  had 
been  prepared  for  the  approval  of  the  committee  of  paving,  by  their  sur- 
veyor. It  was  also  stated  that  the  width  of  carriage  way  between  the 
houses  of  the  plaintiffs  and  the  railing  would  be  greater  than  the  width 
of  the  carriage  way  at  the  eastern  end  of  Pall  Mall  East. 

After  these  affidavits  were  filed,  the  defendants  moved,  before  the 
Vice-Chancellor,  that  the  injunction  might  be  dissolved.  His  Honour 
refused  the  motion,  and  it  was,  therefore,  now  renewed  before  the  Lord 
Chancellor. 

Sir  C.  Wetherell,  Mr.  Jacob,  and  Mr.  Bethell,  in  support  of  the  motion. 

The  only  ground  upon  which  the  plaintiffs'  case  can  be  put,  is  the 
ground  of  contract;  but  the  lease*  forms  the  only  contract  between  the 
parties,  and  the  lease  contains  no  allusion,  direct  or  indirect,  to  this  sub- 
ject. No  reliance  can  be  placed  upon  the  loose  statement,  that,  at  the 
time  of  the  agreement  for  the  lease,  it  was  represented  and  stated  that 
there  should  be  an  open  space  of  above  100  feet  in  front  of  the  houses. 
The  affidavits  do  not  say  by  whom  or  to  whom  such  representation  or 
statement  was  made.  It  is  said  that  the  plan  of  the  intended  new  street 
was  shown  to  the  lessees  when  they  agreed  to  take  their  leases.  It  is 
not  stated  who  showed  the  plan;  but,  even  if  it  had  been  exhibited  by 
parties  who  had  power  to  put  or  keep  all  the  ground  delineated  iri  the 
plan  in  the  state  in  which  it  was  there  represented,  the  mere  exhibition 
of  the  plan  would  not  amount  to  a  warranty  that  all  the  ground  should 

*  The  two  leases  being  precisely  similar  in  their  terms,  they  were  treated  in  the 

argunent  and  jadgment  as  one  lease.  i 

41* 
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be  put  or  kept  in  that  state;  Feoffees  of  Heriot's  Hospital  v.  Oibsen,2 
Dow.  301.    It  is  not  alleged  that^  through  mistake  or  fraud,  some  pro- 
vision which  should  prevent  such  an  erection  as  that  now  proposed,  was 
omitted  from  the  leases.    The  case  of  Lord  Irnham  v.  Child,  1  Bro.  C. 
C.  92y  shows,  that  when  an  instmment  has  been  executed  for  the  pur- 
pose of  carrying  into  effect  the  intentions  of  the  parties,  the  court  cannot 
read  the  instrument  as  if  an  additional  stipulation  had  been  inserted, 
upon  the  ground  that  such  additional  stipulation  formed  part  of  the 
original  agreement,  unless  fraud  or  mistake  can  be  diown.  These  leases, 
therefore,  could  not  be  now  read  as  containing  any  provision  for  the 
present  case,  even  if  it  could  be  ever  so  clearly  proved  that  it  was  agreed 
between  the  lessors  and  lessees  that  the  space  in  question  should  be  en- 
tirely vacant.    Could  the  lessees  have  maintained  a  \>i\\  for  the  purpose 
of  compelling  the  Commissioners  of  Woods  and  Forests  to  insert  in  the 
leases  a  covenant  which  should  have  prevented  the  erection  of  this 
statue?    Plans  are  parol  evidence  only,  unless  made  part  and  parcel  of 
«  written  instrument;  Higginson  v.  Clowes,  15  Yes,  516.    The  commis- 
sioners have  no  estate  in  the  land  which  was  demised,  and  on  that  ac- 
count the  King  was  made  a  party  to  the  lease.    All  that  is  stipulated  for 
in  the  leases,  on  the  part  of  this  lessees,  will  still  be  enjoyed  by  them. 
In  Crowder  t;.  Tinkler,  19  Yes.  617,  where  an  application  was  made  for 
an  injunction  upon  the  ground  of  public  nuisance,  Lord  Eldon  directed 
an  indictment  ta  be  preferred  by  the  plaintiffs,  saying  that  the  Attorney- 
General  only  could  sue  for  an  injunction  in  respect  of  a  public  noisance. 
In  Rankin  v.  Huskisson,  4  Sim.  13,  the  contract  for  a  lease  waa  still 
executory,  and  it  was  a  distinct  and  express  term  of  that  contract,  that  a 
certain  space  on  one  side  of  the  plot  of  ground  agreed  to  be  demised 
should  be  left  as  an  ornamental  garden,  and  the  Yice-Chancellor  re- 
strained the  lessees  from  violating  the  agreement  by  erecting  buildings 
on  that  space.    But,  in  the  present  instance,  the  agreement,  whatever  it 
may  have  been,  has  been  carried  into  execution  by  the  lease  itself;  and 
the  description  of  the  premises  which  the  lease  contains,  contradicts 
what  is  alleged  by  the  plaintiffs  to  have  been  the  agreement    The  plan 
in  the  margin  of  the  lease  shows  only  that  the  piece  of  land  which  was 
taken  abutted  upon  the  new  street  in  continuation  of  Pall  Mall.   In  the 
case  of  the  Fishmongers'  Company  v.  The  East  India  Company,  1  Dick. 
163,  in  which  an  injunction  was  applied  for  upon  the  ground  of  the 
obstruction  of  lights.  Lord  Hardwicke  says,  ^It  is  not  sufficient  to  say 
it  will  alter  the  plaintiff's  lights,  for  then  no  vacant  piece  of  ground 
x^uld  be  built  on  in  the  city;  and  here  will  be  seventeen  feet  distance, 
and  the  law  says  it  must  be  so  near  as  to  be  a  nuisance.    It  is  true,  the 
value  of  the  plaintiff's  house  may  be  reduced  by  rendering  the  ftospeA 
less  pleasant,  but  that  is  no  reason  to  hinder  a  man  from  building  upon 
his  own  ground."    That  case  was  followed  by  Lord  Eldon  in  the  Attor- 
ney-Oenerai  v.  Nichol,  16  Yes.  338,  where  his  lordship,  when  speaking 
of  the  grounds  upon  which  an  injunction  would  be  granted,  said,  ''i 
repeat  the  observation  of  Lord  Hardwicke,  that  a  diminution  of  the 
value  of  the  premises  is  not  a  ground."    Even  if  .the  lease  had  con- 
tained a  covenant  that  there  should  be  no  building  upon  the  space,  the 
erection  of  a  statue  could  not  have  been  prohibited.    The  Duke  of  Bed- 
ford V.  The  Trustees  of  the  British  Museum,  2  Mylne  &  "^^^ff^ 
shows  that,  although  the  wofds  af  such  a  eovenant  iiuglM  liam«Bb^ 
an  erection  like  this,  yet,  if  the  instrument  showed  tbit  it  was  iiflC  io  <b^ 
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oontemplation  of  the  parties  to  prevent  such  an  erection,  the  court  wonid 
not  have  prohibited  it.  The  Attorney-General  bas  not  been  attended 
with  a  copy  of  the  bill. 

Mk  Wigram  and  Mr.  Lynch,  in  support  of  the  injunction. 

The  Attorney-General  was  made  a  defendant,  because,  the  freehold 
being  in  the  crown,  it  was  supposed  that  the  crown  might  claim  some 
interest  in  the  question. 

Upon  the  treaty  for  the  lease,  the  lessors  showed  a  plan  in  which  the 
booses  of  the  plaintiffs  were  represented  as  abutting  upon  the  intended 
new  street,  that  is,  upon  the  new  street  which  was  delineated  in  the 
parliamentary  plan,  by  which  last-mentioned  plan  it  appeared  that  the 
space  in  question  would  be  left  open,  and,  therefore,  nothing  can  be 
bailt  which  shall  intercept  the  width  of  that  new  street  as  it  appears  on 
the  parliamentary  plan.  The  new  street  referred  to  in  the  leases  is 
sufficiently  identified  as  the  new  street  in  which  this  open  space  was  to 
be.  If  the  words  <<  the  intended  new  street'^  have  no  meaning,  a  wall 
may  be  built  up  close  to  the  front  of  the  houses. 

The  plaintiffs  do  not  ask  the  court  to  vary  a  written  agreement  upon, 
parol  eridence,  but  to  interpret  a  written  agreement  according  to  its  fair 
purport* 

In  Saunderson  v.  Jackson,  a  Bos.  &  Pull.  238,  a  letter  Written  to  the 
plaintiff  contained  these  words:— <<  We  wish  to  know  what  time  we  shall 
send  yon  a  part  of  your  order;''  and  it  was  held,  that  it  could  be  shown 
by  parol  evidence  what  was  meant  by  the  order.  So  in  Hodges  t^. 
Horsfidl,  1  Russ.  &  Mylne,  116,  a  party  was  to  build,  ^w  per  plan 
agieed  upon;"  and  parol  evidence  was  admitted  to  show  what  was  the 
^n  referred  to.  So  in  Shortrede  ti.  Cheek,  1  Adol.  &  Ell.  57,  a  letter 
mentioned  *^  the  promissory  note,"  and  parol  evidence  was  admitted  to 
show  what  was  the  note  referred  to. 

These  cases  prove  that  it  is  competent  for  the  plaintiffs  to  show  by 
parol  evidence  what  was  the  intended  new  street.  They  have,  accord- 
ingly, shown  that  the  intended  new  street  was  that  which,  by  the  act  of 
parbament,  was  to  be  built  according  to  a  certain  plan  which  is  in  evi- 
dence, and  by  which  it  appears,  that  the  space  in  question  was  to  re- 
main open  and  free  from  all  obstruction.  It  is  only  necessary  for  the 
piaintiflBs  to  make  out  that  the  proposed  erection  will  deprive  them  of 
that  10  which  primd  facie  they  are  entitled.  The  third  section  obliged 
the  lessees  to  build  according  to  the  plan. 

The  facts  of  the  case  of  The  Feoffees  of  Heriot's  Hospital  v.  Gibson 
are  so  dissimilar  from  the  present  case,  that  that  case  cannot  govern  this; 
and  Lord  Eldon,  in  his  judgment,  said  that  that  ^  was  not  a  case  whens 
one  restricted  himself  as  to  the  free  use  of  his  own  land,  but  where  he 
was  supposed  to  have  become  bound,  without  a  special  contract  to  that 
effect,  to  make  himself  owner  of  the  lands  of  others."  See  3  Dow,  818. 
That  observation  completely  destroys  the  effect  of  that  ease  for  the  pre- 
sent purpose. 

The  act  of  parliament  constitutes  the  plaintiffs'  title  to  their  houses; 
under  that  statute  only  could  their  leases  have  been  granted. 

The  act  intended  by  the  defendants  will  deprive  the  plaintiA  of  the 
benefit  of  their  lease  in  a  manner  whksh  will  allow  ef  no  compensation 
by  damages,  and,  therefore,  the  plakitA  are  entitled  to  that  species  of 
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specific  performance  which  an  injunction  gives:  The  Attomey-Genetal 
V.  Nicbol,  16  Ves.  338,  Crowder  v.  Tinkler,  19  Ves  617. 

Neither  the  defendants,  nor  the  Commissioners  of  Woods  and  Forests, 
nor  the  paving  committee,  have  any  right  or  interest  in  the  soil,  and, 
therefore,  they  qinnot  erect  or  authorize  the  erection  of  the  statue.  The 
affidavits  show  that,  not  only  will  this  erection  be  a  public  nuisance,  in 
consequerice  of  the  obstruction  it  will  create  in  this  great  thoroughfare, 
but  that  it  will  be  a  very  great  private  nuisance  Co  all  the  inhabitants  of 
the  neighbouring  houses. 

The  plaintiffs  are  entitled  to  the  same  relief  as  was  granted  in  Robin- 
son V.  Lord  Byron,  1  Bro.  C.  C.  588. 

The  Vice-Chancellor  thought  the  plaintiffs  were  entitled  to  enter  and 
abate  this  nuisance:  Mayor  of  London  v.  Bolt,  5  Ves.  129.  If  that  is  so, 
the  statue,  when  erected,  cannot  be  protected,  and,  therefore,  your  lord- 
ship will  not  allow  it  to  be  erected. 

Sir  C.  Wetherell,  in  reply. 

The  lease  does  not  contain  any  words  of  reference  to  the  parlia- 
mentary  plan. 

July  27.  The  Lord  Chancblloh.— This  was  an  application  to  dis- 
cha^e  an  order  of  the  Vice-Chanoellor,  and  to  dissolve  an  injunction 
granted  by  him,  by  which  he  had  restrained  two  of  the  defendants  from 
erecting  a  statue  on  the  ground  which  lies  between  Cockspur  Street  and 
Pall  Mall  East. 

The  view  which  I  take  of  the  merits  of  the  case  renders  it  uoneoessary 
to  observe  upon  the  singularity  of  an  injunction  against  two  persons 
who  have  no  interest  in  the  property  in  question,  and  who  are  made 
parties  to  the  suit  simply  as  having  acted  under  the  authority,  ezpres 
or  implied,  of  parties  in  whom  the  property  is  vested,  or  is  alleged  to  be 
vested. 

Sir  John  Campbell,  the  honorary  secretary  to  the  subscribers  for  the 
statue,  has  obtained  the  express  consent  of  the  paving  committee  to  the 
erection  of  the  statue,  and  he  has  also  received  so  much  of  assent  from 
the  Commissioners  of  Woods  and  Forests,  that  they  have  entered  into  aa 
agreement  to  keep  the  statue  in  repair  and  to  light  it.  He,  therefore, 
must  be  supposed  to  have  the  assent  of  the  Commissioners  of  Woods  and 
Forests,  who  represent  the  crown,  in  whom  the  legal  estate  in  the  spot 
in  question  is  vested,  and  of  the  paving  committee,  who,  under  an  act  of 
parliament,  have  control  over  the  surface  of  the  eoil. 
.  The  view,  however,  which  I  take  of  the  case  would  be  equally  ap- 
plicable, if  the  injunction  had  been  addressed  to  all  the  defendants. 

It  appears  that  the  plaintiffs'  lease  is  of  the  date  of  the  year  1824.  1 
have  looked  through  it,  and  I  find  that  the  only  part  bearing  upon  ^^ 
question  is  that  to  which  my  attention  has  been  directed,  namely,  toe 
description  of  the  premises,  and  the  plan  in  the  margin.  The  premises 
in  question  are  described  as  "  on  the  north  side  of  the  new  street  oov 
forming  there,  called  Pall  Mall  East,  and  intended  as  a  continuation  of 
Pall  Mall,  from  the  Haymarket  towards  St.  Martin's  church,  fronting 
towards  the  south  on  the  said  new  street;*'  and  the  lease  referstoapIsA 
in  the  margin.  The  plan  in  the  margin  exhibits  the  ground  plan  ofto^ 
intended  houses,  but  it  does  not  exhibit  the  place  in  qaestion,  as  u^^ 
is  delineated  only  a  straight  line  or  street  in  front  of  the  houses,  opoa 
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vhieb  is  written  ^continuation  of  Pall  Mall.''  The  lease,  therefore, 
assists  the  plaintiffs'  case  only  as  it  describes  the  land  demised  as  ^  in  the 
new  street/'  and  as  ^^  fronting  on  the  said  new  street."  If  the  projected 
erection  were  of  a  character  so  to  interfere  with  this  description  as  to 
deprive  tiie  plaintiffs  of  the  benefit  of  the  demise,  that  is,  <^  of  land  in  or 
fronting  the  new  street,"  a  question  would  arise  very  different  from  that 
with  which  I  have  to  deal,  and  npon  which,  therefore,  it  is  unnecessary 
for  me  to  give  any  opinion;  as  I  think  it  quite  clear  that  the  projected 
erection,  if  it  be  at  all  in  *^  the  new  street  called  Pall  Mall  East,"  does 
Dot  so  interfere  with  the  character  of  it  as  to  derogate  from  the  grant  to 
the  plaintiffs  of  land  <<in  or  fronting  the  new  street."  Upon  the  lease 
itself,  therefore,  without  resorting  to  other  extraneous  evidence  of  title, 
the  plaintiffs  have  no  right  to  what  they  claim;  and,  indeed,  their  case 
»  not  rested  in  the  pleadings,  or  in  the  affidavits,  or  in  argument,  upon 
the  lease,  taken  by  itself.  Upon  looking  at  the  plan,  it  will  be  seen  that 
the  locus  in  quo  lies  between  two  streets,  each  of  which  has  a  distinct 
Dame,  and  it  would  be  extremely  difficult  to  establish  that  it  was  in  Pall 
Mall  East;  it  appears  to  be  no  more  in  Pall  Mall  East  than  in  Cockspur 
Street;  it  is  beyond  the  continuation  of  Pall  Mall  East. 

Assuming,  then,  that  the  lease  does  not  confer  the  right  claimed,  it  is 
to  be  considered,  whether  the  other  evidence  called  in  aid  of  the  plain- 
ti£'  title  be  admissible,  and  if  admissible,  how  far  it  establishes  their 
case. 

The  first  piece  of  evidence  produced  is  the  act  for  making  the  new 
street.  That  acts  provided  that  plans  of  the  projected  improvements 
should  be  prepared  and  deposited  in  certain  places  for  preservation  and 
ready  access  to  the  public;  but  this  provision  for  the  deposit  of  plans, 
was  made  for  the  purpose  of  enabling  the  commissioners  to  complete  the 
lioe  o(  the  new  street,  by  authorizing  them  to  purchase  the  bouses  in 
the  intended  line  only.  It  was  to  operate  as  between  the  public  and 
the  owners  of  the  old  houses;  it  had  no  reference  to  the  purchase  of  tbe 
honses  to  be  erected,  or  the  lessees  of  the  land  to  be  demised. 

An  act  of  parliament  may,  undoubtedly,  constitute  a  contract  between 
those  who  deal  together  under  its  provisions;  but  the  Commissioners  of 
Woods  and  Forests,  having  obtained  the  dominion  over  the  property 
UDder  the  provisions  of  this  act,  were  to  deal  with  the  future  tenants  of 
it  by  virtue  of  the  powers  vested  in  them  as  such  commissioners.  Their 
dealings  with  such  tenants  were  in  no  respect  imder  the  provisions  of 
this  act  The  act,  therefore,  does  not  aid  the  plaintiffs'  case,  except  as 
it  shows  that  plans  were  to  be  made,  and  so  far  confirms  the  affidavits, 
which  state  that  some  plan  was  exhibited  to  the  lessees  before  they 
agreed  for  their  leases.  The  affidavit  of  Mr.  Squire  and  Mr.  Williams 
states,  that,  upon  the  treaty  for  such  leases,  Douglas  Kinnaird  and  John 
Squire  were  ^hown  the  plan  of  the  intended  new  street  and  the  parts 
adjacent,  by  which  it  appeared  that  the  space  in  front  of  the  said  two 
plots  of  ground,  and  which  then  was  formerly  occupied  by  houses,  was 
to  be  quite  open  and  free  from  all  obstructions,  and  that  a  public  carriage 
way  was  to  run  in  front  of  the  houses  intended  to  be  built  on  the  north 
side  of  the  said  new  street  towards  St.  Martin's  church;  and  that  it  was 
apon  the  said  treaty  represented  and  stated,  that,  opposite  to  the  said 
two  houses,  a  free  passage  would  be  left,  of  above  one  hundred  feet,  for 
carriages  and  passengers,  and  which  was  considered  necessary  in  conse- 
quence of  the  immense  traffic  in  that  part  of  the  town,  and  of  its  being 
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one  of  the  greatest  thoroughfares  in  London.  That  is  all  which  the 
affidavit  states  as  to  what  took  place  at  the  time  of  the  contract.  The 
affidavit  does  not  state  who  made  the  representation,  or  who  showed  the 
plan,  or  what  the  plan  was;  but  I  will  suppose  it  to  state  that  a  plan  was 
shown  by  some  person  authorized  to  act  for  the  lessors,  and  that  the  plaD 
showed  a  space  such  as  it  has  hitherto  existed.  This  will  raise  the  ques- 
tion, whether,  in  the  absence  of  alt  fraud,  mistake,  or  misapprehension, 
the  mere  exhibition  of  a  plan  of  property,  part  of  which  the  lessee  takes, 
gives  such  lessee  a  right  to  say  that  all  the  other  part  of  the  property 
exhibited  upon  such  plan  shall  cotitinue,  during  his  lease,  in  the  same 
state  in  which  it  was  exhibited  upon  the  plan,  or,  if  it  was  not  at  the 
time  in  such  state,  shall  be  made  to  assume  such  state,  and  to  have  the 
assistance  of  this  court  to  enforce  such  right;  the  lease  granted  to  each 
lessee  being  wholly  silent  as  to  any  provision  for  that  purpose.  If  this 
be  so,  it  must  be  so  upon  the  ground  of  contract;  if  it  be  contract,  why 
should  it  not  apply  to  the  most  distant  part  of  the  plan  exhibited?  It 
may  be  that  the  lessee  has  less  interest  in  some  parts  of  the  property 
exhibited  on  the  plan;  but  the  court  is  not  to  enforce  or  refuse  to  enforce 
the  contract  as  to  any  particular  part,  because  the  party  applying  to  the 
court  has  less  interest  in  that  particular  part  than  in  some  other.  If  the 
court  enforces  the  contract  at  all,  it  enforces  it  in  all  its  parts,  whether 
more  or  less  material  to  the  plaintiffs.  If  contract  be  the  ground  for  the 
interference  of  the  court,  it  is  as  applicable  to  the  statue  at  the  top  of 
Portland  Place  as  to  the  statue  now  in  question,  although  it  may  be  very 
true  that  the  plaintiffs  may  not  have  so  much  interest  in  that  distant  part 
of  the  property  delineated  on  the  plan  as  in  the  part  which  is  now  in 
question.  This  proposition  would  evidently  lead  to  the  most  absurd 
consequences.  A  man  who  is  about  to  sell  a  corner  of  an  estate  inay 
exhibit  a  plan  of  the  whole  estate,  in  order  to  show  the  relative  position 
of  that  part  which  he  is  about  to  sell;  but  is  he,  on  that  account,  to  have 
his  hands  for  ever  tied  up  from  the  enjoyment  and  use  of  all  other  parts 
of  the  estate,  and  is  he  to  preserve  it  in  exactly  its  present  state? 

If,  however,  the  right  to  the  injunction  is  to  be  put  upon  the  ground 
of  contract,  it  is  necessary  to  consider  how,  in  point  of  law,  it  is  to  be 
supported.  Such  a  contract  must  be  looked  for  dehors  the  deed.  The 
case  assumes  that  the  contract  has  been  carried  into  effect,  and  that  the 
estate  contracted  for  has  been  created  by  the  lease.  New  agreements 
by  way  of  covenant  are  entered  into,  to  secure  the  objects  of  the  grant, 
but  the  contract  for  the  lease  exists  no  longer. 

The  plaintiff's  case  is  not  that  a  provision  has  been  omitted  ont  of  the 
lease,  by  fraud,  misapprehension,  or  mistake;  and  it  is  therefore  unne- 
cessary to  consider  what  might  be  the  effect  of  such  a  case  stated  and 
proved;  but  his  case  is  that,  independently  of  what  was  stipulated  for 
by  the  agreement,  and  of  what  was  provided  for  by  the  deed,  a  separate 
and  distinct  contract  arose  from  the  mere  exhibhion  of  the  plan.  Can 
there,  however,  be  such  a  separate  contract?  There  was  but  one  object, 
and  one  thing  contracted  for:  the  agreement  had  various  terms,  but  all 
constituted  but  one  agreement;  and  if  so,  then  the  parol  agreement  was 
merged  in  the  written  contract,  if  there  was  one,  and  both  were  merged 
in  the  deed.  The  case  of  Lord  Irnham  v.  Child,  I  Bro.  C.  C.  92,  is  very 
similar  to  the  present  case,  for  a  deed  had  there  been  execitted  for  tnc 
purpose  of  carrying  the  intention  of  the  parties  into  effect;  and  it  vss 
proved  in  the  cause  that  a  certain  contract  not  appearing  on  ihe 
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had  been  entered  into  between  the  parties,  and  that  for  a  particular 
reason  it  had  been  purposely  omitted  from  the  deed. 

It  is  a  familiar  doctrine  in  this  court,  that,  although  to  resist  a  specific 
performance,  a  defendant  may  show,  by  parol,  that  the  written  docu- 
ment does  not  represent  the  contract  between  the  parties,  yet  a  plaintiff 
cannot  have  a  decree  for  a  specific  performance  of  a  written  contract, 
with  a  variation,  upon  parol  evidence;  Woollam  t;.  Hearn,  7  Ves.  211; 
The  Marquis  Towushend  v,  Stangroom,  6  Ves.  328;  Higginson  v.  Clowes, 
15  Ves.  516.  How  much  stronger  is  the  objection  where  the  contract 
has  been  carried  into  execution,  a  deed  executed,  and  the  estate  con- 
veyed. It  is  true,  that  the  case  was  not  attempted  to  be  supported  at 
the  bar  upon  this  ground;  but  I  think  it  comes  to  this.  The  argument 
at  the  bar  was,  that  the  lease  mentioned  a  street,  that  is,  the  new  street. 
Pall  Mall  East,  and  that  it  was,  therefore,  competent  to  the  plaintiffs  to. 
show  by  parol  evidence  what  such  new  street  was;  and  several  cases  at 
law  and  in  equity  were  cited  to  establish  that  proposition;  such  as 
Hodges  V.  Horsfall,  1  Russ.  &  Mylne,  116;  Saunderson  v.  Jackson,  2 
Bos.  &  Pul  238;  Shortrede  v.  Cheek,  1  Adol.  &  Ell.  57;  but  in  all  those 
cases,  the  agreement  referred  to  some  other  document  or  thing,  and  the 
ooly  question  was,  the  identity  of  the  thing  referred  to:  in  none  of  them 
was  there  any  attempt  to  introduce  an  additional  term  into  an  agreement 
by  extrinsic  evidence.  Had  there  been  any  doubt  as  to  what  was  meant 
by  the  new  street,  evidence  might  have  been  admissible  to  remove  it^ 
bat  not  to  establish  an  additional  agreement  as  to  the  manner  in  which 
sach  oew  street,  or  any  adjoining  land,  was  to  be  dealt  with.  The 
eFidence  might  be  admissible,  for  the  purpose  of  showing  that  the  pro- 
jected erection  would  destroy  the  character  of  the  thing  described  in  the 
lease;  namely,  the  new  street,  in  which  the  premises  demised  are  de- 
scribed as  being  situate;  but  I  have  before  said  that  J  think  it  wholly 
inefficient  for  that  purpose,  and  I  therefore  abstain  from  giving  any 
opinion  as  to  what  would  have  been  the  result^  in  point  of  law^  if  the 
evidence  had  established  the  fact. 

Of  the  cases  at  all  in  pari  materid  with  the  present,  one  only  appears 
to  be  in  point  The  Duke  of  Bedford  v.  The  British  Museum,  2  Mylne 
&  Keen,  5S2,  clearly  is  not,  for  in  that  case  there  was  a  covenant,  and 
the  only  question  was,  whether  the  benefit  of  it  had  been  lost  by  the 
covenantee.  In  Rankin  t;.  Huskisson,  4  Sim.  13,  the  plaintiff's  allega-. 
tion  was,  that  it  had  been  agreed  that  the  plot  of  ground  in  question 
should  be  laid  out  as  a  garden,  and  that  no  buildings  should  be  erected 
upon  it;  the  plaintiffs  claimed  the  benefit  of  a  parol  agreement,  upon 
the  ground  of  part  performance,  and  sought  to  enforce  their  alleged 
agreement,  by  injunction:  the  only  question  was,  whether  the  agreement 
was  proved;  and  the  court,  being  of  opinion  that  it  was  sufficiently 
established  for  the  purposes  of  an  injunction,  made  the  order. 

But  in  the  case  of  The  Feoffees  of  Heriot's  Hospital  t;.  Gibson,  2 
Dow.  JOl,  though  a  case  from  Scotland,  Lords  Eldon  and  Redesdate 
expressed  opinions  directly  bearing  upon  the  present  case.  That  case 
was  almost  in  terms  the  same  as  the  present  case,  throwing  out  of  view* 
the  strange  opinions  expressed  hy  the  Court  of  Session.  The  case  was 
simply  this.  The  magistrates  of^  Edinburgh,  together  with  the  feoffees 
of  Heriot's  hospital,  projected  a  new  street,  and  had  plans  of  it  pre- 
pared. Tho  magistrates  and  the  hospital  agreed  together  to  sell  plots  of 
ground  for  building;  the  magistrates  taking  a  sum  as  purchase-money. 
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and  a  feu  duty  being  resepFed  to  the  hospital.  The  magistrates  con- 
curred with  the  feoffees  of  Heriot's  hospital  in  exhibiting  a  plan  of  the 
intended  street,  and  the  respondent  purchased,  under  the  exhibition  of 
that  plan,  a  certain  part  of  the  land.  The  plan,  however,  was  not  re- 
ferred to  in  the  feu  charter  or  grant.  An  act  of  parliament  had  empow- 
ered the  magistrates  to  obtain,  within  a  limited  time,  certain  property, 
the  acquisition  of  which  was  necessary  to  enable  them  to  carry  the  plao 
into  effect  That  property  was  not  obtained  within  the  time  prescribed 
by  the  act,  which  time,  indeed,  had  already  expired  when  the  plan  was 
eithibited  to  the  respondent  The  magistrates  being  unable  to  complete 
the  street  according  to  the  plan,  the  respondent  refused  to  pay  his  feo 
duty.  The  case  went  through  various  gradations  of  contest,  and  in  the 
end,  the  Court  of  Sessioa  seemed  to  think  that  the  question  would  tarn 
upon  the  magistrates  having  neglected  to  embrace  a  particular  opporto- 
nity  of  acquiring,  at  a  reasonable  price,  the  property  necessary  to  com- 
plete the  street  according  to  the  plan.  When  the  case  came  before  the 
House  of  Lords,  however,  that  view  of  the  Court  of  Session  was 
entirely  disregarded,  and  the  expressed  opinions  of  the  learned  lords 
who  decided  it  in  that  bouse  proceeded  upon  different  grounds.  No- 
thing turned  upon  the  particular  law  of  Scotland;  and  the  general  prio- 
ciples  upon  which  the  decision  was  made  are  as  applicable  to  the  present 
case  as  to  that  Lord  Eldon  expressed  himself  thus:  *^  It  was  perfectly 
wild  to  say  that  the  mere  exhibition  of  a  plan  was  sufficient  to  form  a 
binding  contract  One  man  might  purchase  on  the  notion  that  the 
intended  street  would  soon  be  completed;  another,  perhaps,  with  the 
idea  that  it  would  not    But  the  whole  amounted  to  this;— ^  Yon  may 

Enrchase  on  the  notion  that  this  plan  will  be  executed,  but  all  that  we 
ave  any  thing  to  do  with  is  our  contract.'  The  feoar  then  enters  into 
a  solemn  contract,  and  if  his  contract  contained  nothing  about  this,  how 
could  he  say  that  the  magistrates  were  bound  by  the  plan.  The  fea 
charter  was  the  material  document  here,  and  must  be  carefully  exam- 
ined. There  might  be  such  an  obligation  in  it  as  that  here  contended 
for,  but  it  appeared  to  him  that  the  judgment  eoiild  not  rest  on  thegroaod 
wbjch  the  di^urt  below  had  taken." 

He  then  upon  a  subsequent  day  expressed  himself  thus:— ^  From 
these  twoiast  interlocutors  the  present  appeal  was  brought  There  was 
a  reference  to^one  case,  the  Prince's  Street  case,  Deas  v.  The  Magistrates 
of  Edinburgh;  House  of  Lords,  April  10th,  1772,  referred  to,  iSDow, 
304,  where  the  magistrates  exhibited  a  plan,  with  a  beautiful  viev  of 
the  disposition  of  the  grounds  in  front  of  the  new  buildings  to  be  erected, 
a  thing  which  was  done  here  e^ery  day  without  any  idea  that  the  pro- 

Erietors  were  to  be  presented  from  erecting  other  houses  merely  hy 
aving  exhibited  a  different  disposition  of  the  grounds  in  a  pietore, 
unless  it  were  so  stipulated  in  the  contracts  between  the  parties.  The 
magistrates — the  grotmd  being  their  own^began  to  erect  houses  where 
they  had  exhibited  terraces  and  walks.  An  action  of  declarator  was 
brought,  to  have  it  declared  that  the  magistrates  were  not  estitled  lo 
erect  these  new  buildings,  without  consent  of  the  feuafs,  ami  a  process 
of  suspension  was  also  instituted  to  stop  the  progress  of  the  work  in  the 
mean  time.  The  court  refused  to  pais  the  bill,  and  the  quet^ioa  caois 
to  this  house,  where  Lord  MansAald,  who  would  be  remesubafsd  ss 
long  as  the  law  of  England  or  al  Scotland  existed,  made  a  rery  ^^^Vjfj^ 
spaeehr  Bat  aft^r  all  tbat  he  had  ^omT^  what  he  fibVfvaa  merely  t»9'^ 
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an  opportunity  of  examining  the  question  of  right.  He  could  easily 
coDceive  that  deference  to  his  opinion  had  put  an  end  to  further  pro- 
ceedings in  that  case,  the  corporation  having  been,  perhaps,  almost 
frightened  oat  of  their  senses  by  his  speech;  but  still  this  was  no  judg- 
ment upon  the  question  of  right,  and  at  any  rate  there  was  a  material 
distinction  between  that  case  and  the  present.  This  was  not  a  case 
where  one  restricted  himself  as  to  the  free  use  of  his  own  land,  but 
where  he  was  supposed  to  have  become  bound,  without  a  special  con- 
iract  to  that  effect,  to  make  himself  owner  of  the  lands  of  others.  He 
held  it  in  all  cases  to  be  dangerous  that  when  men  had  put  their  con- 
tracts into  the  solemn  form  of  a  charter,  they  should  look,  not  at  what 
was  contained  in  that  charter,  but  say  that  the  charter  should  operate  as 
if  a  term  had  been  in  it  which  was  not  there,  merely  because  there  had 
been  some  representation  about  such  a  condition  at  the  time  the  contract 
was  framed.*' 

Lord  Eldon  was  here  referring  to  a  different  case;  but  it  shows  how 
very  important  his  observations  are,  because  he  is  making  them  when 
he  has  before  him  a  very  strong  opinion  expressed  by  Lord  Mansfield 
in  a  case  of  a  similar  kind. 

Lord  Eldon  added,  that  <<  He  dared  not  advise  their  lordships  to  say* 
that  this  plan  was  a  warranty.  The  whole  amounted  to  this  only — 
that  the  parties  might  entertain  a  rational  hope  that  what  was  exhibited 
might  be  done  in  the  course  of  improvement.  But  there  was  no  ground 
to  say  that  this  amounted  to  an  engagement  that  it  should  be  done." 

Lord  Redesdale  said,  <<  It  appeared  to  him  to  be  dangerous,  when 
parties  entered  into  a  contract,  to  suffer  anything  to  affect  it  which  was 
extraneous  to  what  was  in  the  contract  itself.  There  was  no  under- 
taking by  the  governors  of  the  hospital  that  this  street  should  be  com- 
pleted, and  they  could  not  with  propriety  have  entered  into  any  such 
undertaking;  for  the  effect  would  be  to  deprive  them  of  any  benefit 
from  the  property,  except  they  compelled  the  magistrates  to  make  this 
street.'^ — **  If  they  were  bound  at  all,  they  were  bound  whatever  might 
be  the  expense;  and  how  the  neglect  of  opportunity  to  purchase  at  a 
reasonable  price  came  into  question  at  all,  he  could  not  understand. 
They  were  bound,  even  if  the  thing  becamq  impossible — bound,  so 
bras  to  be  liable  to  answer  in  damages;  and  it  was  only  in  the  form  of 
iansages  that  the  governors  of  the  hospital  could  proceed  against  the 
magistrates.  If  there  was  a  contract  at  all,  it  could  not  be  of  the  nature 
supposed  by  the  court  below.  But  he  concurred  in  the  opmion,  that  the 
exhibition  of  the  plan  was  no  warranty.'* 

These  opinions  were  expressed  in  a  ease  so  similar  to  the  present, 
that  one  seldom  finds  the  circumstances  of  one  case  running  so  nearly 
to  the  circnmstanoes  of  another,  as  the  cireumstanees  of  that  case  run  to 
the  circumstances  of  this.  We  have  the  unqualified  opinions  of  Lord 
Etdon  and  Lord  Redesdale^opposed,  not  to  any  thing  which  Lord 
Mansfield  had  done,  but  to  what,  in  order  to  frighten  the  parties,  he  had 
said— that  after  parties  had  matured  their  agreetuent  into  a  written  con- 
tract, you  could  not  infer  a  contract  from  the  mere  exhibition  of  a  plan. 
It  is  impossible  not  to  assent  to  the  doctrine  expressed  by  these  tw6 
learned  judges,  and  it  is  equally  impossible  to  maintain  the  order 
appealed  from,  consistently  with  such  doctrine. 

It  is  hardly  necessary  for  me  to  say  one  word  upon  the  subject  of 

Bnisanoe.    It  is  said  that  the  statue  will  be  a  public  nuisance.    This  it 

Vol.  XlII- 
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can  oxAy  be,  by  obstructiDg  the  carriage  way;  but  I  am  clearly  of 
opinion  that  the  erection  of  the  statue  will,  upon  the  whole,  be  a  great 
benefit  to  the  public:  by  which  I  mean  the  public  as  contradistinguished 
from  the  occupiers  of  the  adjoining  houses.  It  is  quite  immaterial,  ia 
my  view  of  this  case,  whether  a  majority  of  the  inhabitants  of  the 
neighbouring  houses  do  pr  do  not  object  to  the  erection  of  the  statue, 
and  I  give  no  opinion  as  to  whether  it  is  likely  to  depreciate  the  value 
of  the  property  of  the  plaintiffs,  or  to  interfere  with  their  enjoymeiu  of 
it;  of  that  they  are  the  best  judges;  but  I  am  very  clearly  of  opinioQ, 
that  the  injury  and  inconvenience,  if  any,  do  not  constitute  such  a 
description  of  private  nuisance  as  would  justify  the  interfereuce  of 
thi&  court  upon  that  ground.  It  is  not,  as  is  said  in  one  case,  (see  1 
Dick.  175,  and  16  Yes.  342,)  because  the  value  of  the  property  mafbe 
lessened,  and  it  is  not,  as  is  said  in  another,  (see  1  Dick.  175,)  because  a 
pleasant  prospect  may  be  shut  out,  that  this  court  is  to  interfere;  it  must 
be  an  injury  very  different,  in  its  nature  and  its  origin,  to  justify  such  an 
interference. 

If  tlie  plaintiffs  conceive  themselves  aggrieved,  all  the  other  remedies 
of  the  law  are  open  to  them;  but  having  considered  the  case  io  all  its 
bearings,  and  being  of  opinion  that  it  cannot  be  brought  within  any  of 
the  rules  of  this  court,  with  reference  to  injunctions,  I  am  bound  to  dis- 
charge the  order,  and  dissolve  the  injunction. 


Few  V.  Guppy. — Few  v.  Petre  and  Guppy. — Guppy  v.  Few. 

1  M^lne  4r  Craig,  487. 

A  bill  having  been  filed  by  an  assignee  of  certain  alleged  patent  iDTentions,  for 
an  iDJanction  to  restrain  the  infringement  of  the  patents,  and  for  an  accottot  of  the 
profits  made  by  their  use;  the  defendants  by  their  answer,  insisted  that  the  patents 
were  originally  invalid;  and  alsot  that  if  originally  goody  they  had  been  made  void 
by  sobseqnent  acts  of  the  patentee.  By  the  decree  made  at  the  hearing  of  the  caoie 
the  bill  was  retained  for  three  years,  with  liberty  for  the  plaintifi*  to  bring  an  action; 
and  the  defendants  were  directed  to  admit  that  the  plaintiff  was  the  as8^[nee  of  the 
patents,  and  that  they  (the  defendants)  had  used  the  alleged  inventions;  and  the 
plaintiff  was  ordered  to  produce  certain  deeds  at  the  trial,  and  to  admit  their  execu- 
tion. The  defendants  then  filed  a  bill  of  discovery  against  the  plaintifl^  but  the 
discovery  sought  by  that  bill  had  reference  only  to  the  acts  by  which  it  was  alleged 
that  the  patents  had  become  void  subsequently  to  their  creation.  The  defendaotSt 
afterwards,  finding  the  necessity  of  a  discovery  as  to  the  original,  invalidity  of 
the  patents,  applied  to  the  court  for  permission  to  file  another  bill  of  discoveiy  which 
should  relate  to  such  original  invalidity;  and  the  court  granted  the  permisaion  desired. 

Whether  it  was  regular  to  file  the  first  bill  of  discovery  without  leave  of  the  coait. 
qtuere? 

August  3,  4,  1636. 

THE  original  bill  in  this  cause,  which  was  filed  in  the  year  1827,  bf 
Charles  Few  alone,  against  Samuel  Guppy  the  younger  and  Thomas 
Richard  Guppy,  stated  that,  by  lettisrs  patent,  dated  the  31st  of  October 
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1812,  his  late  Majesty  King  George  III.  granted  to  Edward  Charles 
Howard,  E^sq.,  his  executors,  administrators,  and  assigns,  the  sole  privi- 
lege of  using,  for  fourteen  years,  an  invention  of  his  own,  described  as 
^a  process  for  preparing  and  refining  sugar:"  that  by  other  letters 
patent,  dated  the  20th  of  November  1819,  his  said  late  Majesty  granted 
to  E.  C.  Howard  the  sole  privilege  of  using,  for  fourteen  years,  another 
invention  of  his  own,  described  in  the  bill  as  *<  certain  improvements  in 
the  processes  described  in  the  patent  granted  to  him  on  the  3lst  of 
October  1812,  and  certain  apparatus  for  carrying  the  same  into  effect:'' 
and  that,  by  other  letters  patent,  dated  the  4th  of  Atigust  1814,  E.  C. 
Howard  obtained  a  grant  of  the  exclusive  right  to  use,  for  fourteen 
years,  another  invention  of  his  own,  described  as  << certain  means  of 
separating  insoluble  substances  from  the  fluids  in  which  the  same  are 
suspended." 

The  bill  stated  that,  by  an  indenture  bearing  date  the  26th  of  Septem- 
ber 1816,  and  made  between  the  said  E.  C.  Howard  of  the  first  part,  the 
plaintiff,  C.  Few,  of  the  second  part,  and  the  Duke  of  Norfolk,  the  Earl 
of  Surrey,  and  James  Weld,  of  the  third  part;  after  reciting  that  John 
Powell  had  assisted  £.  C.  Howard,  in  bringing  the  inventions  into  use 
and  otherwise;  and  that  E.  C.  Howard  was  beneficially  entitled  to  three 
undivided  fifth  parts  only  of  the  benefits  to  be  derived  from  the  three 
patents,  he  having  agreed  to  dispose  of  two  undivided  fifth  parts  to 
Thomas  Hodgson;  it  was  witnessed,  that  E.  C.  Howard  did  assign  the 
three  patents  and  all  the  benefit  thereof,  subject  to  the  agreement  with 
T.  Hodgson,  to  the  said  C.  Few,  his  executors,  administrators,  and 
assigns,  for  the  residue  of  the  several  terms  of  fourteen  years  for  which 
the  same  had  been  granted,  (subject  to  the  agreement  with  T.  Hodgson) 
upon  the  trusts  therein  mentioned.  And  E.  C.  Howard  thereby 
appointed  C.  Few  his  assignee  and  grantee  of  the  said  several  inventions, 
and  the  profits  thereof,  for  the  remainder  of  the  said  several  terms  of  four- 
teen years,  upon  trust  to  permit  E.  C.  Howard  to  receive  all  benefit  that 
might  accrue  therefrom  during  his  life;  and  subject  thereto,  in  trust  to 
assign  the  same  to  such  persons,  and  upon  such  trusts  as  E.  C.  Howard 
should  by  deed  or  will  appoint;  and  subject  thereto,  upon  trust  after 
the  decease  of  E.  C.  Howard,  to  stand  possessed  of  two  undivided  fifth 
parts  of  the  patents,  and  of  all  moneys  to  be  received  in  respect  thereof, 
in  trust  for  T.  Hodgson,  and  to  stand  possessed  of  the  remaining  three 
fifth  parts  of  the  patents  upon  trust,  when  required  by  the  Duke  of 
Norfolk,  the  Earl  of  Surrey,  and  J.  Weld,  or  the  survivors  or  survivor  of 
them,  or  the  executors  or  administrators  of  such  survivor,  but  not  other- 
wise, to  sell  the  said  three  fifth  parts;  and  out  of  the  moneys  to  arise 
from  such  sale,  and  out  of  the  moneys  to  arise  from  the  grant  of  licenses, 
or  otherwise  howsoever,  until  sale,  to  pay  John  Powell  15/.  out  of 
every  100/.  which  C.  Few  should  from  time  to  time  receive,  and  to  pay 
the  residue  thereof  unto  the  Duke  of  Norfolk,  the  Earl  of  Surrey,  and 
I.  Weld,  and  the  survivors  and  survivor  of  them,  his  executors  or  admi- 
nistrators, upon  certain  trusts  for  the  benefit  of  Edward  Gyles  Howard, 
Elizabeth  Petre,  then  Elizabeth  Howard,  and  Juliana  Howard. 

The  bill  stated  that  E.  C.  Howard  died  on  the  27th  of  September  1816, 
^thont  having  made  any  appointment;  and  that,  by  an  indenture  of 
settlement,  dated  the  30th  of  May  1822,  and  made  upon  the  marriage  of 
Elizabeth  Howard  with  the  Hon.  Charles  Petre,  all  moneys  payable  to 
her  under  the  trusts  of  the  indenture  of  the  26th  of  September  1816, 
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were  assigned  to  trustees  npon  certain  trusts  for  the  benefit  of  Charles 
Petre  and  Elizabeth  his  wife  and  their  issue;  and  that  there  were  issue 
of  the  last  mentioned  marriage,  Charles  Edward  Petre  and  Eliza  Julia 
Petre,  who,  by  virtue  of  the  last  mentioned  indenture,  were  interested 
in  the  patents. 

The  bill  then  stated  that  Samuel  Guppy  the  younger,  and  Thomas 
Richard  Guppy,  in  the  year  1826,  commenced  business  in  Bristol  as 
sugar  refiners,  upon  premises  formerly  occupied  by  Messrs.  George, who 
previously  thereto  became  bankrupts,  and  that  they  now  carried  on, and 
had  continued  during  the  whole  of  the  intervening  period,  to  carry  oq 
the  said  trade  or  business,  with  the  apparatus,  and  according  to  the  pror 
cesses  described  in  the  said  patents,  and  in  the  specifications  enrolled  in 
pursuance  of  such  patents,  or  some  parts  thereof,  and  had  refined  and 
clarified  large  quantities  of  sugar  and  molasses,  by  the  sale  and  nseof 
which  they  had  made  great  profit;  and  that  they  were  so  acting  withoat 
the  license  of  C.  Few,  or  any  person  whomsoever  authorized  to  license 
or  permit  the  same. 

The  bill  charged  that  various  communications  had  taken  place  be- 
tween the  plaintiff,  C.  Few,  and  the  defendants  and  their  solicitors,  upon 
the  supposition  that  the  defendants  were  the  assignees  of  a  license  to  use 
the  said  patent  inventions  which  had  been  granted  by  C.  Few  to  Messrs. 
George  who  had  become  bankrupts.  The  terms  of  thete  cooimanica- 
tions  were  set  forth  in  the  bill;  from  which  it  appeared,  that  the  plaintiff 
Few  had  claimed  from  Messrs.  Guppy,  who  were  the  supposed  assignees 
of  the  license  granted  to  Messrs.  George,  the  payment  of  the  arrears 
which  were  due  to  him,  from  the  latter  firm,  at  the  time  of  their  bank- 
ruptcy. 

The  bill  prayed  that  an  account  might  be  taken  of  the  quantities  of 
sugar  and  molasses  prepared,  refined,  or  clarified  by  the  defeodants,  by 
the  means  or  processes,  or  witi)  the  apparatus  mentioned  in  the  patents 
and  described  in  the  specifications;  and  a  like  account  of  all  the  sugar 
and  molasses  so  prepared,  refined,  or  clarified,  which  bad  been  sold  hj 
them,  and  of  the  prices  at  which  the  same  had  been  sold,  and  of  the 
profits  made  by  the  defendants  thereby,  and  of  the  quantity  of  soch 
sugar  and  molasses  so  prepared,  refined,  or  clarified,  theri  remainisg  tti 
their  possession  unsold;  and  that  the  defendants  might  be  decreed  to  paf 
to  the  plaintiff  C.  Few,  what,  upon  taking  such  last-mentioned  aocoonis, 
should  appear  to  have  been  received  by  them  in  respect  ihereofi  and  to 
deliver  over  to  him  all  such  sugar  and  molasses  as  should  so  remain  io 
their  possession  unsold,  the  plaintiff  being  ready  and  willirig  to  make  all 
just  allowances;  and  that  the  defendants  might  be  restrainedfrom  making 
use  of  any  of  the  processes  or  apparatus  for  which  the  patents  were  ob- 
tained, whereof  the  period  granted  by  the  patents  for  the  use  and  exer- 
cise thereof  had  not  expired,  during  the  remainder  of  the  term  or  terms 
of  fourteen  years.  , 

The  defendants  by  their  answer  said  they  were  advised,  and  be"*™ 
that  neither  of  the  specifications,  enrolled  in  allied  compliance  with  the 
conditions  respectively  contained  in  the  letters  patent,  was  such  a  spe- 
cification as  was  required  by  the  condition  in  alleged  compltaoce  wiia 
which  it  was  so  enrolled.  The  answer  also  stated  an  agfeemeot,  datefl 
the  26th  of  April  1826,  between  the  assignees  under  the  bankruptcy  ol 
Messrs.  George  and  the  defendant  T.  R.  Guppy,  to  assign  to  him,  or  as 
he  should  appoint^  among  other  things,  all  the  leasehold  premises  upon 
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which  the  business  was  carried  on^  and  the  policies  of  insnrance  of  the 
same  premises  against  fire,  and  the  patent  license,  and  all  benefit  and 
advantage  thereof  respectively.  And  the  defendants  submitted  and  in* 
sisted,  that  under  that  agreement  the  defendant  T.  R.  Guppy  was  entitled 
to  an  assignment  from  the  assignees,  if  he  should  at  any  time  think 
proper  to  require  the  same,  of  the  license  granted  by  the  plaintiff  C.  Few 
to  the  bankrupts;  but  the  defendants  added,  that  having  been  advised 
that  the  patents  were  invalid  and  void,  they  had  hitherto  declined  to 
reqaire  an  assignment  of  the  license,  and  that  the  license  had  not  been 
assigned  or  transferred  to  them,  although  the  leasehold  hereditaments 
and  premises,  plans  and  utensils,  and  all  other  the  effects,  to  which  the 
agreement  with  the  assignees  related,  except  the  license,  were  after- 
wards, by  an  indenture  dated  the  24ih  of  June  1824,  assigned  to  the 
defendant  T.  R.  Guppy  in  pursuance  of  the  agreement.  And  the  de* 
fendants  also  said,  that  no  agreement  or  arrangement  had  been  made 
between  them  and  the  assignees  of  the  bankrupts,  respecting  the  licensoi 
except  the  before  mentioned  agreement  of  the  26th  of  April  1836.  The 
defendants  admitted  that  they  had,  from  the  26th  of  May  1826,  carried 
on  the  btisiness  of  sugar  refiners  upon  the  premises  and  with  the  appa- 
latas  formerly  occupied  by  the  bankrupts,  and  according  to  the  processes 
purported  to  be  described  in  the  patents  and  specifications;  and  that  they 
had  since  the  said  26th  of  May,  prepared,  refined,  and  clarified  large 
quantities  of  sugar  and  molasses  by  the  processes,  plans,  and  operations 
in  the  patents  and  specifications  mentioned,  and  in  the  license  referred 
to;  but  they  insisted  tiiat  they  did  not  become  liable  to  give  such  periodi- 
cal accounts,  and  to  make  such  payments  to  the  plaintiff  C.  Few,  as  in 
the  bill  and  the  license  expressed,  because  they  had  never  accepted  any 
transferor  assignment  of  the  license,  and  had  declined  taking  the  benefit 
of  it.  They  admitted  that  they  had  refused  to  comply  with  the  applica- 
tions in  the  bill  mentioned,  being  advised,  and  believing  that  the  letters 
patent  were  invalid  and  void,  and  the  defendants  never  having  accepted 
any  transfer  or  assent  of  the  license.  The  defendants  added,  that  they 
were  using  the  processes  and  apparatus  respectively  mentioned  in  the 
letters  patent  of  the  31st  of  October  1812,  and  the  20th  of  November 
1813,  without  any  license  or  authority  from  the  plaintiff  C.  Few,  the 
defendants  being  advised  and  believing  that  the  said  letters  patent  were 
invalid  and  void,  not  only  on  the  ground  that  no  proper  specifications 
had  been  enrolled  in  performance  of  the  conditions  therein  respectively 
contained,  but  also  on  various  other  grounds,  and  they  admitted  that 
they  intended  to  continue  to  use  the  same  unless  restrained  by  the  in- 
junction of  the  court,  which  they  submitted  they  ought  not  to  be.  And 
they  stated  that  they  had  lately  used  the  process  and  apparatus  men- 
tioned in  the  letters  patent  of  the  4th  of  August  1814;  but  they  were  not 
now  using  the  same,  having  lately  discontinued  the  use  thereof,  and  they 
had  no  intention  at  present  to  resume  the  use  thereof,  though  they  sub- 
mitted that  they  were  entitled  to  do  so  if  they  thought  proper,  the  last- 
mentioned  letters  patent  being,  as  the  defendants  were  advised,  invalid 
and  void.  In  conclusion,  the  defendants  submitted  that  all  the  persons 
beneficially  interested  in  the  patents  were  necessary  parties  to  the  suit. 

Exceptions  having  been  taken  to  this  answer,  the  defendants  Messrs. 
Guppy  put  in  a  further  answer,  in  which  they  stated  the  quantities  of 
sugar  refined  by  them,  by  means  of  the  processes  or  apparatus  in  ques- 
tion; and  they  added;  that  in  consequence  of  the  complicated  nature  of 
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their  business,  and  of  other  circamstances,  they  were  unahle  to  form  any 
accurate  estimate  of  the  profits  made  by  such  sugar:  they  enumerated 
also  certain  papers  in  their  possession,  which  had  not  been  mentioned 
in  their  former  answer. 

The  bill  was  afterwards  amended,  by  making  the  persons  beneficially 
interested,  and  the  trustees  of  the  indentures  of  the  26th  of  September 
1816,  and  the  30th  of  May  1822,  parties  as  plaintifiis.  By  the  answer 
to  the  amended  bill,  Messrs.  Guppy  stated  that  they  were  advised,  and 
they  submitted  that  the  enrolled  descriptions  and  specifications  of  ttie 
inventions,  or  alleged  inventions,  for  which  the  several  patents  were 
granted,  were  not  in  accordance  or  compliance  with  the  conditions  con- 
tained in  the  patents,  inasmuch  as  the  descriptions  or  specifications  did 
not  particularly  describe  and  ascertain  the  natqre  of  the  inventions,  or 
alleged  inventions,  and  in  what  manner  the  same  were  to  be  performed 
according  to  the  true  intent  and  meaning  of  the  conditions.  And  they 
stated  that  they  were  advised,  and  submitted  that  the  patents  were,  all 
of  them,  invalid  and  void  by  reason  of  the  insufficiency  of  the  enrolled 
specifications  and  descriptions  of  the  inventions  or  alleged  inventions; 
and  that  that  insufficiency  was  apparent  upon  the  face  of  the  specifica- 
tions. The  defendants  stated  that  they  were  informed,  and  believed 
th&i  each  of  the  patents  contained  a  condition,  making  void  the  patent  if 
.any  transfer  or  assignment,  or  pretended  transfer  or  assignment  of  the 
Uberty  or  privileges  thereby  granted,  or  of  any  share  or  shares  of  the 
benefit  or  profit  thereof  should  be  made,  or  any  trust  should  be  declared, 
to  or  for  any  number  of  persons  exceeding  five,  or  if  the  benefit  of  the 
patent,  or  the  liberty  or  privileges  thereby  granted,  should  be  divided 
into  any  number  of  shares  exceeding  five,  or  in  case  the  power,  privi- 
lege, or  authority  thereby  granted  should  at  any  time  thereafter  become 
vested  in,  or  in  trust  for  more  than  the  aforesaid  number  of  persons  or 
their  representatives  at  any  one  time,  reckoning  executors  or  adminis- 
Irators  as  and  for  the  single  person  whom  they  represented.  The 
defendants  submitted  that  the  assignments  made  by  the  indentures  of 
the  26th  of  September  1816,  and.  the  30th  of  May  1822,  as  in  the  bill 
set  forth,  were  contrary  to,  and  a  breach  of  the  last-mentioned  condition; 
and  that,  by  the  breach  of  such  condition,  the  grant  made  by  each  of 
the  patents  had  determined  and  become  void  before  the  time  at  which  any 
of  the  inventions  or  alleged  inventions  had  been  used  by  the  defendants. 
The  answer  added,  that  the  defendants  were  not  at  present  advised  of 
any  other  cause  or  causes  for  which  the  letters  patent  were  invalid  Of 
void;  but  they  craved  leave  to  reserve  to  themselves  the  right,  when  the 
question  of  the  validity  of  the  patents  should  be  tried,  of  suggesting  any 
other  grounds  of  invalidity  besides  those  already  pointed  out,  in  case 
any  such  should  be  found  to  exist. 

Juliana  Howard,  one  of  the  plaintifis,  having  married  the  Hon.  Henry 
Valentine  Stafibrd  Jerningham,  and  Charles  Petre  and  Elizabeth  his 
wife  having  had  another  child  born,  namely,  Louisa  Fanny  Petre,  a  bill 
of  revivor  and  supplement  was  filed,  apd  the  suit  was  after\vards 
revived. 

No  evidence  was  gone  into  upon  either  side. 

The  cause  came  on  to  be  heard  before  Sir  John  Leacb,  Master  of  the 
Rolls,  on  the  lOtb  of  November  1830,  when  His  Honour  m^dea  deoree, 
by  which  it  was  ordered  that  the  bill  should  be  retained  for  ttiree  years, 
'With  liberty  for  the  plaintiff  C.  Few  to  bf  iog  an  action  or  actions  at  lav, 
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toacfaing  the  matters  in  question  in  the  cause,  against  Messrs.  Guppy 
who  were  to  admit  that  C.  Few  was  assignee  of  the  letters  patent,  and 
that  they  had  used  the  processes,  purporting  to  be  described  in  the  letters 
patent  and  specifications,  during  some  part  of  the  period  for  which  the 
patents  appeared  to  be  granted;  and  the  plaintiff  C.  Few  was  to  produce 
on  the  trials  respectively  the  several  deeds  in  the  pleadings  mentioned, 
and  admit  the  execution  thereof;  but  in  case  the  plaintiff  C.  Few  should 
not  proceed  to  a  trial  within  the  time  thereinbefore  mentioned,  the  plain- 
tiff's bill  was  from  thenceforth  to  stand  dismissed  with  costs  to  be  taxed, 
&c  But  in  case  the  plaintiff  should  proceed  to  trial  wiihin  the  time 
thereinbefore  mentioned,  then  His  Honour  reserved  the  consideration  of 
the  costs  of  the  suit,  and  of  the  action  or  actions  at  law,  and  of  all  fur«- 
ther  directions,  until  after  the  expiration  of  the  period  of  three  years; 
with  liberty  to  apply. 

The  plaintiff  C.  Few  accordingly  commenced  an  action  in  the  Court 
of  King's  Bench  against  Messrs.  Guppy,  for  damages,  for  having  unlawr 
fully,  and  without  license,  used  the  several  inventions,  in  breach  of  the 
respective  patents.  Messrs.  Guppy  then  filed  a  bill  of  discovery  against 
the  plaintiff  C.  Few,  alleging  that  the  assignments  made  by  the  inden- 
tures of  the  26th  of  September  1816,  and  the  30th  of  May  1822,  were 
contrary  to,  and  a  breach  of  the  conditions  contained  in  each  qf  the 
patents,  and  so  the  same  would  appear  if  the  granting  parts  of  those 
assignments,  and  the  descriptions  therein  contained  of  the  matters  there- 
by assigned,  and  the  trusts  declared  of  the  same,  were  set  forth.  The 
bill  of  discovery  charged  that  the  conditions  of  the  patents  had  been  in 
other  respects  broken,  inasmuch  as  E.  C.  Howard,  in  his  lifetime,  and 
C.  Few  after  his  decease,  made  divers  transfers  or  assignments  of  divers 
shares  and  interests  in  the  patents,  and  in  the  privileges  thereby  givea 
and  arising  therefrom,  and  in  the  profit  and  benefit  thereof,  and  that  divers 
trusts  thereof  were  declared  for  the  benefit  of  divers  persons,  exceeding 
the  number  of  five;  and  that  E.  C.  Howard  in  his  lifetime,  and  C.  Few 
after  bis  decease,  received,  or  agreed  to  receive  divers  sums  of  money, 
by  way  of  per-centages  or  otherwise,  from  divers  persons  exceeding  five 
in  number,  as  the  considerations  for  or  otherwise  in  respect  of  such 
assignments  or  transfers,  and  that  divers  other  acts,  matters,  and  things 
had  been  done  and  committed  by  E.  C.  Howard,  and  by  other  persons 
claiming  under  him  by  assignment,  agreement,  or  otherwise,  contrary  to 
the  provisions  in  the  respective  patents  contaiued;  and  that  by  the  means 
aforesaid,  and  otherwise,  the  powers  and  privileges  given  by  each  of 
the  patents  respectively,  had  become  and  now  were  vested  in  more 
than  five  persons  or  their  representatives;  and  particularly,  that  £.  C. 
Howard  in  his  lifetime,  and  after  his  decease  C.  Few  granted  various 
Ucenses  in  writing  to  divers  persons,  to  use  the  privileges  granted  by  the 
patents,  or  some  or  one  of  them,  upon  various  terms  and  conditions,  and 
in  consideration  of  various  sums  of  money  paid,  and  to  be  paid  by  such 
several  persons  for  the  same,  and  that  so  it  would  appear,  if  C.  Few 
were  to  set  forth,  (as  it  was  charged  he  ought  to  do)  a  schedule  of  all 
such  licenses,  with  the  dates,  parties'  names,  and  places  of  abode,  and 
the  material  contents  of  all  such  licenses;  and  the  terms  and  conditions 
thereof,  and  the  sums  paid  and  to  be  paid  in  consideration  of  the  same, 
and  at  what  time  or  times,  and  to  whom;  and  the  plaintiffs  charged  that 
ail  such  licenses  were,  as  far  as  the  same  extended,  transfers  and  dispo- 
sitions of  the  several  privileges,  granted  by  the  riespective  patents,  and 
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that  the  same  had  been  granted  to  a  much  greater  number  than  five 
persons,  whereby  the  patents  became  void  by  the  express  terms  of  the 
same  respectively. 

The  bill  charged  that  such  respective  licenses  had  to  a  very  great 
extent  been  acted  on,  and  that  the  persons  to  whom  they  were  grabtad, 
or  other  persons  claiming  by  assignment  or  agreement  under  them,  had 
by  virtue  or  under  colour  thereof,  used  and  exercised  the  respective 
inventions,  processes,  and  alleged  improvements,  and  had  derived  very 
considerable  profits  therefrom;  and  that  very  large  stuns  of  money  by 
way  of  premium,  per-centage  or  otherwise,  had  been  paid  to  £.  C. 
Howard  and  G.  Few,  and  other  the  persons  by  whom  respectively  sach 
licenses  had  been  granted,  as  the  considerations  or  prices  for  granting  or 
otherwise  in  respect  of  the  same. 

The  bill  also  charged  that  C.  Few  had  in  bis  possession  or  power,  a 
book  or  books,  wherein  appeared  the  name  and  address  of  every  person 
to  whom  any  such  licenses  or  license  had  been  granted,  and  the  sums 
of  money  and  per-centages  reserved  thereby,  and  other  particulars  re* 
lating  thereto;  and  also  the  indenture  of  the  26th  of  September  1816, 
and  the  30th  of  May  1822,  and  divers  books,  books  of  account,  accounts, 
letters,  copies  of  and  extracts  from  letters,  memorandums^  entries,  papers, 
and  writings,  relating  to  the  matters  thereinbefore  mentioned;  aod  that 
if  the  same  were  produced,  and  a  full  and  true  discovery  made  by  C. 
Few  of  and  concerning  the  matters  thereinbefore  mentioned,  and  other- 
wise of  and  concerning  the  matters  therein  inquired  after,  it  would  ap- 
pear therefrom,  as  the  facts  were,  that  the  grants  of  such  respective 
licenses  had  been  and  were  a  breach  and  violation  of  the  provisions  and 
conditions  in  the  respective  patents  contained,  and  that  by  reason 
thereof,  all  the  patents  and  the  grants  thereby  respectively  made,  became 
void.  The  bill  finally  charged,  that  a  discovery  from  C.  Few,  concern- 
ing the  matters  thereinbefore  mentioned,  was  essentially  necessary  to 
the  plaintiffs'  (Messrs.  Guppy's)  defence  in  the  action,  and  would  afford 
a  complete  defence  to  the  same,  and  more  especially  as  without  the  pro- 
duction of  the  documents  thereinbefore  mentioned,  and  a  disco?ery  of 
the  matters  thereinbefore  mentioned,  by  or  from  C.  Few,  the  plaintiis 
had  no  means  of  ascertaining  or  proving  to  whom,  or  upon  what  tenns 
and  conditions  such  licenses  had  been  granted. 

The  bill  prayed  that  C.  Few  might  discover  and  produce  alt  the  books, 
books  of  accounts,  accounts,  letters,  copies  of  and  extracts  from  letters, 
memorandums,  papers,  and  writings  relating  to  the  matters  thereinbefore 
mentioned,  which  were  or  at  any  time  had  been  in  his  possession  or 
power;  and  that  he  might  disclose  all  the  transfers  and  assignments  of 
shares  and  interests  in  the  letters  patent,  and  every  of  them,  and  the 
privileges  thereby  given,  and  the  profits  arising  therefrom,  which  bad 
been  made  and  executed,  and  when,  and  by  whom>  and  to  whom,  and 
upon  what,  if  any  trusts,  and  for  what  prices  and  considerations;  and  of 
all  the  licenses  or  permissions  to  use  the  alleged  inventions  or  improve- 
ments and  patent  processes  which  had  at  any  time  or  times  been  granted, 
and  for  what  prices  or  considerations. 

The  first  answer  of  C.  Few  to  this  bill  of  discovery  set  out  at  length 
the  trusts  of  the  deeds  of  the  26th  of  September  1816,  and  of  the  dOth 
of  May  1822;  including,  with  respect  to  the  former  of  those  deeds,  the 
trusts  upon  which  the  moneys  to  be  received  by  the  Duke  of  NorfoUCy 
the  Earl  of  Surrey^  and  James  Weld,  should  be  held  by  those  persons; 


CASES  IN  CHANCERY.  48fl 

[Pew  V.  Gappy.— 1  Mybe  U  Craig,  467.] 

and  the  answer  also  disclosed  the  terms  of  an  indenture  of  agreemeiil, 
betvreen  E.  C.  Howard  and  T.  Hodgson.    The  answer  submitted, 
whether  the  patents  had  become  void  before  the  expiration  of  the  re- 
spective terms  for  which  they  were  granted,  and  whether  the  assign- 
ments made  by  the  indentures  of  the  25th  of  September  1816,  and  the 
30th  of  May  1S22,  were  or  not  contrary  to,  or  a  breach  of  the  conditions 
contained  in  the  patents;  and  it  denied  that  the  conditions  contained  in 
the  patents  had  been  in  any  other  respects  broken;  and  denied  that  E. 
C.  Howard  in  his  iifetime,  to  the  remembrance  or  belief  of  the  defendani, 
or  the  defendant  after  his  decease,  had  made  any  transfer  or  assignment 
of  any  share  or  interest  in  the  patents,  save  as  therein  mentioned,  and 
(hat  no  trusts  thereof  had  been  declared,  save  as  therein  specified;  and 
it  submitted  whether  the  trusts  so  declared,  or  any  of  them,  were  or  not 
for  the  benefit  of  any  persons  exqeeding  the  number  of  five,  within  the 
iotent  and  meaning  of  the  letters  patent:  it  denied  that  E.  C.  Howard  in 
his  lifetime  to  the  knowledge  or  belief  of  the  defendant  (Few),  or  that 
be  (Few)  since  his  decease,  ever  received  any  sums  of  money  by  way 
of  percentage,  or  otherwise,  from  persons  exceeding  five  in  number,  or 
from  any  persons  as  the  prices  or  considerations  for  such  assignments  or 
transfers  further  than  as  therein  mentioned.    The  defendant  admitted 
that  E.  C.  Howard  in  his  lifetime,  and  the  defendant  since  his  decease, 
had  granted  various  licenses  in  writing  to  divers  persons,  to  use  the 
privileges  granted  by  the  patents,  during  the  residue  of  the  terms  granted 
by  the  patents  upon  certain  terms,  and  in  consideration  of  certain  sums 
of  money  to  be  paid  for  the  same;  and  the  defendant  set  out  a  schedule 
of  all  such  licenses,  and  a  statement  of  their  general  material  contents. 
He  admitted  that  the  licenses*  had  been  acted  upon  to  a  very  great  ex- 
tent.   He  admitted  that  he  had  in  his  possession  a  book  containing  the 
name  and  address  of  every  person  to  whom  any  such  license  had  been 
granted,  but  added,  that  the  book  cbntained  other  matters  not  connected 
with  the  patents.    He  admitted  the  possession  of  the  indentures  of  the 
26th  of  September  1816,  and  the  30th  of  May  1832,  and  divers  books, 
books  of  accounts,  accounts,  letters,  copies  of,  and  extracts  from  letters, 
memorandums,  entries,  papers,  and  writings  relating  to  the  matters  in 
the  bill  mentioned;  but  added,  that  such  letters  and  other  particulars  had 
accumulated  from  the  year  1812,  or  thereabouts,  and  were  of  the  most 
varied  description,  some  of  them  relating  to  the  original  private  experi* 
ments  and  discoveries  of  the  said  E.  C.  Howard ;  others  consisting  of  the 
opinions  of  scientific  persons  thereon,  of  correspondence  between  the  said 
E.  C.  Howard  and  the  defendant,  and  between  the  defendant  and  di&r- 
ent  persons  interested  under  the  aforesaid  licenses,  and  with  other  per* 
tons  respecting  the  patents,  and  ef  the  quarterly  returns  of  the  persoi» 
licensed  to  use  the  letters  patent;  and  that  many  of  such  matters  and 
things  were  mixed  up  with  other  entries  upon  the  general  affairs  of  the 
^fendant's  house  of  business,  without  index,  or  any  means  of  separating 
the  same;  also  of  bills  of  costs,  cash  books,  drafts  of  deeds,  money  drafts, 
cases  and  opinions,  proceedings  in  opposing  other  patents  for  refining 
sugars,  and  other  matters  of  a  like  nature.    That  for  the  reasons  afore* 
said,  the  defendant  was  unable  to  set  forth  a  true  list  or  schedule  thereof, 
and  that  many  of  such  documents  and  other  particulars  came  into  the 
possession  of  the  defendant,  and  his  partners  in  business,  as  solicitors  for 
the  said  £.  C.  Howard  in  his  lifetime,  and  before  the  defendant  had 
heeome  a  trustee  for  the  said  patent  inventions.    £(e  submitted  that  be 
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ought  not  to  produce  the  same  or  set  forth  a  Irst  thereof.  He  denied 
that  if  the  same  were  produced  it  would  appear  therefrom,  that  the 
grants  of  such  respective  licenses  had  been  and  were  a  breach  and  viola- 
tion of  the  provisions  and  conditions  in  the  said  respective  letters  patent 
contained,  or  that  by  means  thereof  the  same  became  void.  He  said  he 
had  always  been  and  still  was  ready  and  willing,  and  had  frequently 
offered  to  produce  and  admit  the  due  execution  of  the  deeds  mentioned 
in  the  bill,  and  of  the  licenses  thereinbefore  mentioned;  but  save  in  that 
respect,  he  knew  not,  and  could  not  set  forth  as  to  his  belief  or  other- 
wise, whether  the  plaintiffs  had  any  other  mode  of  ascertaining  or 
proving  to  whom  or  upon  what  terms  and  considerations  such  licenses 
had  been  granted:  and  he  had  to  the  best  of  his  knowledge  and  belief 
in  the  schedule  to  that  his  answer,  set  forth  a  full  and  true  list  of  all  and 
every  the  licenses  or  permissions  to  use  and  exercise  the  aforesaid  inven- 
tions, improvements,  and  patent  processes  which  had  at  any  time  or 
times  been  given  and  granted,  and  when,  and  by  whom^  and  to  whom 
the  same  had  been  so'given  and  granted. 

In  a  schedule  to  a  second  answer  to  the  bill  of  discovery.  Few  set 
forth  an  account  of  all  books,  books  of  account,  accounts,  letters,  copies 
of  and  extracts  from  letters,  memorandums,  entries,  papers,  and  writings 
relating  to  any  licenses  granted  or  applied  for,  and  expressed  his  readi- 
ness to  produce  the  licenses  and  the  deeds,  and  to  admit  the  execution 
thereof  respectively  upon  the  trial  of  the  action. 

The  defendant  Few  afterwards  put  in  a  third  answer  to  the  bill  of 
discovery,  in  which  he  stated  that  he  had  in  the  schedules  to  that  third 
answer,  and  to  the  former  answer,  set  forth  an  account  of  all  books, 
books  of  accounts,  accounts,  letters,  copies  of  and  extracts  from  letters, 
memorandums,  entries,  papers,  and  writings  relating  to  the  matters  in 
the  bill  mentioned,  which  were  then  in  his  possession  or  power.  And 
he  submitted  that  the  plaintiffs  were  not  entitled  to  the  production  of  all 
or  any  of  the  particulars  in  the  schedules  to  that,  or  to  his  former  answer 
contained. 

A  motion  was  made  before  the  Vice-chancellor  by  the  plaintifis  in 
the  bill  of  discovery,  for  the  production  of  all  the  documents  which 
were  admitted  by  Mr.  Few  to  be  in  his  possession  or  power.  No  ob- 
jection was  made  to  the  production  of  the  licenses  and  the  agreements; 
but  His  Honour  thought  that  no  other  document  in  which  other  persons 
migh^  be  interested,  either  as  clients  ot  cestui  que  trusts  of  Mr.  Few 
ought  to  be  produced.  Upon  appeal  to  Lord  Chancellor  Lyndharst, 
his  lordship  decided  that  all  those  documents  which  related  to  the 
assignments  and  licenses  ought  to  be  produced;  (see  Hare  on  Discovery, 
124;  and  observations  of  Lord  Abinger,  C.  B.,  1  Yo.  &Coll.  700;)  but  no 
others,  since  the  charges  in  the  bill  of  discovery  related  only  to  the 
Assignments  and  licenses. 

In  the  rheian  time  Messrs.  Guppy  had  presented  a  petition,  praying  that 
the  original  cause  might  be  reheard,  upon  the  ground  that  the  decree 
was  erroneous,  inasmuch  as  it  did  not  contain  any  direction  for  produc- 
tion at  the  trial  of  any  deeds  or  documents,  other  than  the  several  deeds 
in  the  pleadings  mentioned,  and  did  not  secure  to  the  petitioners  a  dis- 
covery, and  the  production  upon  oath,  at  the  trial,  of  all  deeds,  docu- 
ments, books,  papers,  and  writings  in  the  plaintiff's  possession  or  power 
relating  to  the  said  matters  or  any  of  them,  and  did  not  give  to  the 
petitioners  the  right  or  privilege  of  filing  such  bill  or  bills  in  equity  as 
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they  might  be  advised  for  campelling  a  discovery.  The  cause  was 
reheard  accordingly  before  Sir  C.  C.  Pepys^  Master  of  the  Rolls,  who 
refused  to  vary  the  original  decree. 

Messrs.  Gnppy  subsequently  obtained,  from  the  Master,  leave  to 
amend  the  bill  of  discovery  as  they  should  be  advised,  without  costs, 
undertaking  to  amend  the  defendant's  office  copy  thereof. 

Mr.  Few  appealed  from  the  Master's  decision  to  Lord  Langdale,  Mas- 
ter of  the  Rolls,  who  overruled  that  decision,  and  was  of  opinion  that, 
under  all  the  circumstances,  the  amendment  should  not  be  permitted. 

Messrs.  Guppy  now  moved  before  the  Lord  Chancellor,  either  that 
Mr.  Few  might  be  ordered  to  produce  all  the  documents,  with  certaia 
exceptions,  which  he  had  by  his  third  answer  to  the  bill  of  discovery 
admitted  to  be  in  his  possession,  and  that  Lord  Lyndhurst's  order  might, 
if  necessary,  be  varied  accordingly,  or  else  thut  Messrs.  Guppy  might 
be  at  liberty  to  file  a  bill  or  supplemental  bill  of  discovery,  and  for  pro- 
duction of  documents,  against  Mr.  Few,  as  they  might  be  advised,  in 
aid  of  their  defence  to  the  action,  or  relating  to  the  matters  in  questioa 
in  the  action.  The  notice  of  motion  was  entitled  in  the  causes  of  Few 
V.  Petre,  and  Guppy  v.  Few.  The  trial  of  the  action  had  been  in  the 
mean  time  postponed  until  February  next,  by  arrangement  between  the 
parties. 

Mr.  Knight,  Mr.  Temple,  Mr.  Girdlestone,  and  Mr*  James  Russell  for 
the  motion. 

When  the  court  orders  an  issue  to  be  tried,  or  an  action  to  be  brought, 
it  gives  special  directions  to  ensure  such  a  trial  as  shall  be  attended  with 
the  requisite  evidence,  and  shall  lead  to  the  proper  result:  but  if,  as  in 
the  present  instance,  the  court  retains  a  bill,  with  liberty  for  one  party 
to  bring  an  action,  it  is  at  the  option  of  the  party  to  bring  the  action  or 
not.  The  court,  therefore,  will  not  in  this  case  consider  the  original 
decree  as  having  fettered  the  rights  of  the  defendants.  If  Messrs. 
Guppy  have  a  right  to  discovery  from  Mr.  Few  at  all,  they  have  a  right 
to  the  fullest  discovery  from  him;  and  if,  after  Sling  one  bill,  they  have 
reason  to  believe  that  there  are  other  facts  which  might  be  disclosed, 
but  with  respect  to  which  the  bill  of  discovery  already  filed  does  not 
inquire,  they  ought  to  be  allowed  to  file  another  bill  of  discovery.  The 
motion  before  Lord  Lyndhurst  was  made  in  both  causes;  and  if  he  saw 
that  the  ends  of  justice  required  the  production  of  documents  of  which 
the  possession  was  admitted,  but  to  which  the  terms  of  the  bill  of  dis- 
covery did  not,  strictly  speaking,  extend,  the  production  of  those  docu- 
ments, should  have  been  ordered. 

[The  LoBD  Chancellob. — It  is  quite  obvious,  that  if  a  plaintiff 
comes  and  asks  discovery  as  to  one  particular  point,  and  obtains  all  the 
dtocuments  relating  to  that  point,  he  cannot  have  a  discovery  as  to  all 
other  points  to  which  any  documents  in  the  possession  of  the  defendant 
may  happen  to  relate.  I  entirely  agree  with  Lord  Lyndhurst,  in  think- 
ing that  the  bill  of  discovery  asks  for  no  further  discovery  than  as 
respects  the  assignments  and  the  licenses.  I  think  that  he  granted  all 
the  discovery,  which,  according  to  the  frame  of  the  bill,  could  be  gi^en.] 

The  answers  to  the  original  bill  put  in  issue  the  validity  of  the  patents 
themselves,  and  state  that  the  specifications  were  defective,  and  after 
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Stating  that  the  patents  had  become  void  by  being  assigned  to  a  larger 
number  of  persons  than  the  law  allowed,  the  defendants  reserved  to 
themselves  the  right  to  make  further  objections  to  the  validity  of  the 
patents.  If  the  bill  of  discovery  had  been  framed  so  as  to  call  for  a  dis- 
covery as  to  further  grounds  of  invalidity,  would  not  that  discovery  have 
been  compelled?  If  so,  why  should  it  not  now  be  asked  for?  There  is 
no  objection,  in  point  of  form,  to  amending  a  bill  of  discovery;  but  the 
judgment  of  the  Master  of  the  Rolls  upon  that  subject  being  final,  under 
the  act  of  parliament,  another  bill  is.  necessary.  Every  step  must  be 
taken  at  the  expense  of  the  plaintiffs  in  the  bill  of  discovery,  and  the 
opposite  side  can  have  no  ground  of  complaint,  except  that  of  being 
obliged  to  disclose  the  whole  truth  of  the  case  There  is  no  decision 
which  shows  that  a  second  or  a  supplemental  bill  of  discovery  cannot 
be  filed.  Upon  principle,  any  number  of  such  bills  might  be  allowed  to 
be  filed,  provided  that  the  trial  was  not  delayed.  The  circumstance  of 
a  court  of  equity  having  interfered  in  this  case,  by  giving  liberty  to  bring 
the  action,  is  not  to  deprive  Messrs.  Guppy  of  the  right  which  they  would 
have  had,  if  the  action  had  been  brought  independently  of  any  inter- 
ference on  the  part  of  the  court;  they  would  then  have  been  allowed  to 
file  additional  bills  of  discovery.  Suppose  the  action  were  to  be  tried  in 
the  absence  of  certain  material  evidence;  this  court  would  not  act  upon 
the  result  of  such  a  trial:  but  a  new  trial  would  be  directed.  The  court 
will  not  permit  Mr.  Few,  the  plaintiff  in  the  action,  to  say  that  he  has 
in  his  possession  material  documents,  and  yet  refuse  to  produce  them. 
Messrs.  Guppy  might  certainly  have  filed  a  cross  bill  before  the  original 
cause  was  heard,  but  they  were  not  bound  so  to  do. 

The  LoBD  CfiANCfiLLOR.<^The  question  is  simply  upon  the  second 
part  of  the  notice  of  motion.  I  have  read  the  bill  of  discovery,  aod  I 
am  of  opinion,  that  it  does  not  go  to  the  whole  issue  in  the  cause*  The 
defendants  having  filed  a  bill  for  palrt  of  the  discovery,  and  the  time 
having  elapsed  within  which  that  bill  could  have  been  amended,  the 
question  is  whether  they  can  file  another  bill  of  discovery. 

Sir  W.  Home,  Mr.  Wigram,  and  Mr.  Hood,  against  the  motion. 

The  action  must  be  considered  as  having  been  directed  by  the  oonrt, 
fiot  as  having  been  merely  permitted.  The  proceeding  at  law  emanated 
from  this  court,  and  was  intended  to  aid  this  court  in  its  decision  in  the 
equity  suit.  The  attention  of  the  court  was  directed  to  the  merits  of  the 
cause,  and  it  ordered,  not  merely  that  certain  facts  should  be  admitted, 
but  that  certain  documents  should  be  produced. 

The  only  evidence  in  support  of  this  application  is  the  affidavit  of  one 
of  the  Messrs.  Guppy,  who  states  that  he  believes  that  the  documents 
mentioned  and  referred  to  in  the  three  several  answers  of  Mr.  Few  will 
be  material  to  the  trial  of  the  action.  He  does  not  state  that  hebajsever 
seen  them,  nor  does  he  even  give  any  reason  for  his  belief.  That  is  the 
whole  case  made  in  support  of  tile  motion,  and  in  truth  it  amounts  to  no 
case  at  all.  Messrs.  Guppy  ou^t  not  to  have  the  permission  they  a^ 
merely  by  going  through  thfe  form  of  asking  for  it.  No  primd/acu 
case  has  been  made  to  entitle  them  to  the  permission  they  now  ask. 
Coming  as  they  do  to  ask  the  assistance  of  the  court,  after  a  decree,  they 
ought  to  show  that  dnce  the  decree  was  pronouuced  they  have  dis- 
oevered  aooiething  material. 


CASES  IN  CHANCERT.  493 

[Few  «.  Goppy.^l  Mylne  A  Craig,  487.] 

The  Lord  Chakcellor. — The  first  part  of  the  motion  having  been 
disposed  of,  the  case  is  as  short  as  possible.    The  bill  having  been  filed 
by  a  patentee  praying  the  protection  of  the  court  against  an  alleged  in- 
fringement of  his  patents,  the  defendants  by  their  answers  put  in  issue 
his  title  to  the  patents,  alleging  that  they  were  originally  invalid,  and 
also  that  by  subsequent  transactions  they  have  become  void.  The  cause 
coming  on  for  hearing,  the  court  takes  the  course  which  it  is  very  com- 
mon to  take,  namely,  it  retains  the  bill  for  a  certatin  period,  giving  the 
plaintiff  liberty  to  bring  an  action.    If  the  court  had  thought  that  the 
validity  of  the  patents  was  not  in  issue,  the  decree  would  have  compelled 
the  defendants  to  admit  their  validity;  but  the  whole  matter  being  in 
issue,  the  decree  is  in  conformity  to  that  state  of  circumstances;  and  in 
the  action  the  defendant  would  be  entitled  to  impeach  the  original 
validity  of  the  patents,  and  also  to  impeach  their  continuing  validity,  by 
showing  that  subsequent  acts  had  made  them  void.    It  is  quite  immate- 
rial to  my  present  view  of  the  case,  whether,  after  the  court  has  directed 
or  given  liberty  to  bring  an  action,  with  certain  dhrections  as  to  the  ad- 
missions to  be  made,  and  the  documents  to  be  produced  upon  the  trial 
of  that  action,  the  defendant  can,  without  the  leave  of  the  court,  file  a 
bill  for  a  discovery  in  aid  of  the  defence  to  the  action;  because,  in  this 
case,  the  defendants  have  adopted  that  course,  and  the  objection  has  not 
been  taken  by  the  plaintiff,  and  the  court  has  acted  upon  the  bill  of  dis- 
covery, by  directing  the  production  of  certain  documents.    The  bill  of 
discovery  is  confined  to  the  alleged  forfeiture  of  the  patents  by  subse- 
quent dealings.    In  the  answers  to  that  bill,  the  plaintiff  discovers  a  great 
variety  of  documents,  some  of  which  relate  to  subsequent  transactions, 
and  some  of  which  may  or  may  not  be  material,  but  which  the  de- 
fendants at  law  think  may  be  material,  with  reference  to  the  first  part 
of  their  case.    They  failed  in  obtaining  the  production  of  the  last  men- 
tioned documents  because  the  bill  is  limited  in  its  language  ta  the  subse- 
quent transactions.    Lord  Lyndhurst  refused,  and  I  think  very  properly, 
to  order  their  production;  and  the  sole  question  is,  whether  under  these 
circunutances, — this  not  being  a  case  in  which  the  trial  of  the  action  can 
be  delayed, — this  court  will  compel  the  parties  to  go  to  trial  with  a  dis^ 
covery  as  to  part  only  of  the  matter  in  issue.    Mr.  Few  niay  be  able  to 
state  a  case  upon  which  the  court  will  not  compel  the  production  of  the 
docaments.    The  only  question  is,  whether  the  benefit  of  discovery  is 
not  to  be  extended  to  all  the  matters  in  issue;  and,  as  the  validity  of  the 
original  patents  is  in  issue,  whether  the  Messrs.  Guppy  are  not  to  have 
discovery  upon  the  subject  of  that  validity.    Without,  therefore,  giving 
any  opinion  as  to  whether  the  production  of  any  of  the  documents  in 
question  will  be  ordered,  I  think  it  quite  clear  that  it  will  not  be  doing 
justice  to  these  parties  if  they  are  not  allowed  to  have  liberty  to  file  a 
supplemental  bill  for  the  discovery  of  those  documents,  the  production 
of  which  they  have  failed  to  obtain. 

'<  His  lordship  doth  order  that  Samuel  Guppy,  the  younger,  and  Tho- 
mas Richard  Guppy,  the  defendants  in  the  first,  and  the  plaintiffs  in  the 
second  mentioned  suit,  be  at  liberty,  on  or  before  the  first  day  of  Michael- 
mas term,  to  file  a  bill  or  supplemental  bill  of  discovery,  and  for  prodttc*^ 
tion  of  docaments,  against  Charles  Few,  the  plaintiff  in  the  first,  and  the 
defendant  in  the  second  mentioned  suit,  as  they  may  be  advised;  and  it  is 
ordered,  that  the  said  Samuel  Guppy,  the  yoanger,  and  Thooiaa  Ricbard 
Vol.  XIIL— 43 
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Guppy,  do  pay  nnto  the  plaintiffs  in  the  first  cause,  and  to  the  defendant 
in  the  second  cause,  the  costs  of  this  application;  such  costs  to  be  taxed 
by  the  Master  to  whom  these  causes  stand  refetred,  in  case  the  parties 
differ  about  the  same." 

Reg.  Lib.  1835,  A.  968. 


In  the  matter  of  Abraham  Henry  Chambers,  the  elder,  and 
Abraham  Henry  Chambers,  the  younger.  Bankrupts,— £j 
parte  the  Eari  of  Arran  and  others. 

1  3fylne  ^  Craigy  509. 

Order  made  (withont  a  reference),  oonfirming  a  compromiee  between  a  banknpt  and 
his  assignees,  by  which  the  banknipt  agreed  to  sbandea  all  farther  litigation  vith 
respect  to  Uie  Yalidity  of  the  commission,  in  eonsideration  of  a  som  of  mooejr  V'^ 
to  him  oat  of  the  estate,  snch  compromise  being  approved  by  more  than  tfane-foorths 
in  number  and  fiye-eixths  in  yalne  of  the  orediton  who  had  proved,  and  bIio  bjra 
coneiderable  body  of  creditore  who  had  not  proved  under  the  eommission,  ud  11OO0 
of  the  creditors  dissenting. 

Jaly  9, 1836. 

THE  petition  stated  that  a  commission  of  bankrupt  issued  against 
Abraham  Henry  Chambers,  the  elder,  and  Abraham  Henry  Cbafflbeis, 
the  younger,  on  the  I9(h  of  November  1805;  that  creditors  lo  the  Dum- 
ber of  four  hundred,  and  to  the  value  of  200,380/.  bad  proved  debts 
under  the  commission;  that  the  petitioners,  who  were  twenty  in  oanber, 
had  proved  debts  to  the  amount  of  44,8  lli^;  that  on  the  04^  of  AugoBt 
1835,  the  Lords  Commissioners,  on  the  petition  of  Chambers,  theeUer, 
directed  a  trial  at  law  to  be  had,  upon  the  issue  whether  at  the  time  of 
issuing  the  aforesaid  commission,  and  subsequently  to  the  Ui  of  Septem- 
ber 1825,  Chambers,  the  eider,  had  committed  an  act  of  bonkropicy,  io 
which  issue  the  assignees  were  to  be  plainti^,  and  Chambers,  the  eider, 
was  to  be  the  defendant;  that  the  trial  came  on  aooording^  in  the  Coart 
of  Common  Pleas,  on  the  28th  of  October  1835,  and  after  contiaattig  fet 
two  days,  was  adjourned,  to  give  the  parties  an  opportunity  of  matariiig 
and  carrying  into  effect  an  arrangement  then  proposed,  by  which  Ch&iD- 
bers  the  elder  might  be  induced  to  abandon  all  ftirther  litigatiOD  as  (0 
the  validity  of  the  commission;  that  sudi  proposal  was  eubmittedtoa 
meeting  of  creditors  duly  convened  on  the  18th  of  November  1835, 
when  a  great  number  of  creditors  attended,  and  when  it  was  ttoani* 
mously  resolved,  that  it  was  advisable  that  the  proposed  arraogeoiem 
with  Chambers,  the  elder,  of  paying  him  23,400iL  out  of  the  estate, 
should  be  carried  into  effect  by  the  assignees;  and  that  the  creditor  ibeo 
present  gave  authority  to  the  assignees  to  act  accordingly.  That  ao 
agreement  between  the  assignees  and  the  several  creditors  for  that  par- 
pose  had  been  signed,  and  a  written  authority  had  been  given  ibmto 
by  304  creditors  (including  the  petitioners)  who  had  proved  debts  to  (be 
emoont  of  170^00^,  and  by  about  fifty  other  persons  who  weree»difi0i9 
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to  the  amcmnt  of  30^000/.,  but  bad  oot  yet  proved  their  debts:  that  these 
were  other  creditors  who  had  not  proved,  whose  debts  amounted  to 
about  10,000/.,  many  of  whom  were  dead,  and  their  personal  represen- 
tatives unknown. 

The  petition  prayed  a  reference  to  the  Master,  to  inquire  and  state 
whether  it  would  be  proper  and  beneficial  for  the  creditors  at  large,  that 
the  proposed  arrangement  should  be  carried  into  complete  effect,  and  if 
so,  then  that  the  assignees  might  be  directed  to  carry  it  into  effect  ac^ 
oordingly. 

All  the  creditors  who  had  proved  debts  were  served  with  the  petitioik 

Mr.  Swanston  and  Mr.  Richards,  in  support  of  the  petition,  referred 
to  Ex  parte  Hare  in  the  matter  of  Marsh,  stated  in  a  note  to  Marsh  i^ 
Keating,  2  Clark  &  Fin.  291,  where  a  similar  order  bad  been  made  last 
year  by  the  Lords  Commissioners,  although  there  had  been  some  dis- 
senting creditors  in  that  case,  and  the  proportion  of  those  who  actually 
assented  was  considerably  smaller  than  in  the  present  instance. 

The  LoBD  Chancellor,  without  directing  a  refereqce,  made  the 
order  at  once,  confirming  Uie  arrangement. 


Milligan  v.  Mitchell. 

1  Mylne  jr  Craig,  511. 

Ao  Older,  made  at  the  healing  of  a  eanset  and  giving  the  plaintiffs  leave  to  amend, 
for  the  pnipose  of  adding  parties  pi  showing  why  the^  were  unable  to  bring  all 
proper  parties  before  theoonrt,  is  sufficiently  complied  with  by  an  amendment, 
stating  that  the  plaintiffs  sue  on  behalf  of  themseWes  and  all  persons  (other  than 
tbe  defendants),  who  fill  a  particnlarebaraeter,  and  alleging  that  the  persons  fiHing 
tbat  eharacter  are  sonomerons,  that  if  they  were  individaally  made  parties,  the  snit 
«oqM  not  be  effectually  proseented. 

Atignat  5, 1836. 

IN  pnrsnaoce  of  the  order  made  in  this  cause  on  the  5th  of  May  last, 
(lee  page  462,  supra,)  the  amended  bill  was  taken  off  the  file,  and  the 
pidimiffs,  Charles  Milligan  and  Cornelius  Sharp,  amended  their  original 
UU  by  adding  after  their  names  as  plaintiffs  the  following  words: — <<  On 
'^^f  of  themselves  and  all  persons  (except  the  defendants)  who,  at  the 
time  of  the  breach  of  trust  hereinafter  complained  of,  were  holders,  or 
^^v  are,  or  are  entitled  to  be  holders  of  seats  or  pews  in  the  church  or 
^^pel  comprised  in  and  demised  by  the  indenture  of  lease  of  the  14th 
otlaly  1800,  hereinafter  mentioned,  or  to  vote  at  the  election  of  a 
iipioister  of  the  said  church  or  chapel/'  The  only  other  amendment  con- 
tisted  of  the  following  passage,  introduced  at  the  end  of  the  former  charges 
JO  the  bill:-^«And  your  orators  charge  that  the  persons  who  are  now  qo- 
Spiers  of  pews  or  seats  in  the  said  chureh  are  so  numerous,  that  the  suit 
^uldnot  be  prosecuted  if  they  were  individually  made  parties  hereto, and 

kJ^^  Persons  who  were  occupiers  of  seats  or  pews  in  the  said  church 
Vuea  the  before  nouentioned  breach  of  trust  began  to  be  committed,  were 
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80  many  in  number;  that  this  suit  could  not  be  effectually  prosecuted  if 
they  were  made  individually  parties  to  the  same;  and  in  fact^  the  said 
persons,  exclusive  of  your  orators  and  the  defendants  hereto,  were 
upwards  of  one  hundred  in  number/' 

The  defendants  now  moved  that  the  amended  bill  might  be  taken  off 
the  file,  or  that  the  amendments  might  be  expunged  with  costs. 

Mr.  Daniel],  for  the  motion. 

These  amendments  are  not  warranted  by  the  order  of  July  1835,  in 
pursuance  of  which  they  purport  to  have  been  made.    By  the  terms  of 
that  order,  (see  p.  456,  suproy)  the  plaintiffs  were  to  ^'be  at  liberty  to 
amend  their  original  bill  for  the  purpose  of  adding  parties  as  they  might 
be  advised,  or  of  showing  why  they  were  unable  to  bring  all  proper 
parlies  before  the  court.*^    No  authority  is  thereby  given  to  insert,  after 
the  names  of  the  plaintiffs,  the  words  which  have  been  here  added,  ^' On 
behalf  of  themselves  and  all  persons,'^  &c.,  nor  can  any  case  be  produced 
in  which,  under  a  general  order  permitting  an  amendment  by  adding 
parties,  the  introduction  of  such  words  has  been  allowed.    Had  such  an 
indulgence  been  contemplated  by  the  court,  it  would  have  been  speci- 
fied in  the  order.    Even  assuming  that  the  general  language  of  this 
order  might,  under  certain  circumstances,  authoriase  the  insertioo  of  such 
words,  the  present  is  not  one  of  the  cases  in  which  the  court, consisteotly 
with  its  principles,  can  sanction  the  alteration,  for  the  e^ct  of  the  words 
here  inserted  is  completely  to  change  the  frame  of  the  record.  The  only 
instances  in  which  such  an  amendment  has  been  permitted,  have  been 
either  where  the  rights  of  the  plaintiff  were  clear  upon  the  feoe  of  his 
bril,  although,  from  inadvertence,  he  had  stated  them  incorrectly,  or  bad 
framed  his  prayer  for  relief  erroneously,  or  where  he  had  omitted  to 
bring  all  proper  parties  before  the  court.    Of  this  kind  are  the  cases  in 
which  the  .plaintiff  anpears,  on  his  own  showing,  to  be  one  of  a  dass 
each  individual  of  which  has  the  same  rights,  as  in  Lloyd  v,  Loaring, 
9  Ves.  773;  Good  v.  Blewitt,  13  Ves.  397;  Attomey-Oenerol  f.  New- 
combe,  14  Ves.  I;  or  the  case  of  a  creditor,  who  has  sometimes  been 
allowed  to  convert  a  bill,  in  which  he  sued  for  his  own  private  debt, 
into  a  bill  on  behalf  of  himself  and  all  other  creditors;  although  em 
this  permission,  so  far  from  being  a  matter  of  course,  has  not  always 
been  granted;  Leigh  v.  Thomas,  2  Ves.  sen.  312;  Baldwin  ».  Lawrence, 
2  Sim,  &  Stu.  18.    In  cases  of  that  description,  where  the  indnigence 
has  been  conceded,  the  court  has  held  that  inasmuch  as  it  appears  upon 
the  pleadings,  that  the  plaintiff  is  entitled  to  (he  relief  which  he  asks,  he 
shall  not  be  precluded  from  making  out  his  case  by  a  mere  slip  or  itiad- 
vertence.   But  the  court  never  allows  the  case  made  by  the  original  bill 
to  be  altered  by  the  introduction  of  new  allegations,  which  would  have 
the  effect  of  entirely  changing  the  nature  of  the  case,  and  the  frame  oi 
the  record:  Goodwin  v.  Goodwin,  3  Atk.  370;  Milward  v.  Oldfield,  4 
Price,  325;  Deniston  v.  Little,  2  Sch.  &  Lef.  11,  n.    Upon  this  bill  as 
originally  framed,  it  did  not  appear  that  the  plaintifis  belonged  to  any 
of  the  classes  of  persons  on  whose  behalf,  as  well  as  their  own,  ihef 
now  come  forward;  for  the  bill  was  filed  by  the  plaintiffs  in  the  cha- 
racter of  trustees  of  Mrs.  Drake's  donation,  or  as  managers  and  trustees 
of  the  chapel;  it  did  not  allege  that  they  were  actual  pew-ownew,  of 
had  been  or  were  entitled  to  be  pew-owners,  or  that  they  had  a  rignnn 
that  character  to  vote  in  the  electioa  of  minister.    Now,  however, iney 
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amend  the  record  by  affecting  to  come  forward  on  behalf  of  themselves 
and  other  persons;  and  for  that  purpose  they  describe  themselves  as 
suing  in  one  of  two  or  three  different  characters,  that  is  to  say,  as  per- 
sons who  at  the  time  of  the  breach  of  trust  complained  of  were  pew- 
hoklersy  or  as  persons  who  now  are,  or  are  entitled  to  be  pew-holders, 
or  as  persons  entitled  to  vote  in  the  election  of  the  minister.  Such 
at  least  is  the  result  of  the  two  amendments  taken  together,  it  being 
dear  that  unless  the  plaintips  belong  to  one  or  other  of  the  classes,  whose 
interests,  as  well  as  their  own,  they  pretend  to  represent,  they  can  have 
no  iocus  standi  in  court  at  all.  See  Burney  v,  Morgan,  1  Sim.  &  Stu» 
358:  and  accordingly,  in  the  second  amendment,  introduced  for  the 
purpose  of  showing  cause  why  all  parties  interested  cannot  be  brought 
before  the  court,  they  allege  that  the  persons  who  were  occupiers  of 
pews,  exclusive  of  the  plaintiffs  and  defendants,  were  upwards  of  a 
hundred  in  number,  thus  plainly  implying  and  meaning  to  allege  that 
they  were  themselves  among  the  number  of  such  occupiers. 

The  Lord  Chancellor  (without  calling  upon  the  counsel  on  the 
other  side),  said,  that  it  did  not  appear  to  him,  that  in  the  amendments 
complained  of,  the  terms  of  the  order  of  the  21st  of  July  1835  bad  been 
in  any  respect  violated.  It  was  not  denied  that  the  court  bad  at  the 
hearing  been  in  the  frequent  habit  of  permitting  a  creditor,  who  sued 
in  bis  own  name,  to  alter  the  title  of  his  bill^  so  as  to  make  it  a  suit  on 
behalf  of  himself  and  all  othex  persons  interested  as  creditors,  and  the 
present  seemed  to  be  an  analogous  case.  Whether  the  plaintiffs  bad  so 
shaped  their  case  upon  this  bill  as  to  entitle  them  to  represent  the  inte- 
rests of  the  pew-owners,  was  a  question  which  would  be  more  properly 
considered  and  dealt  with  at  the  hearing.  The  words  which  they  had 
introduced  in  the  title  were  not  equivalent  to  an  allegation,  that  they 
were  suing  in  the  capacity  of  pew-owners,  or  that  they,  in  fact,  sustained 
that  character;  and  the  other  amendment  referred  to,  though  it  seemed 
to  raise  an  implication  to  that  effect,  would  when  closely  examined  be 
found  to  amount  to  no  more  than  a  statement,  that  the  pew-owners, 
independently  of  the  plaintiffs  and  defendants,  and  whether,  they  were 
pew-owners  or  not,  were  upwards  of  a  hundred  in  number.  Whatever 
the  merits  of  the  case  might  be,  the  plaintiffs,  in  the  attempt  which  they 
had  made  to  amend  their  bill,  had  not  exceeded  the  extent  of  the  permis- 
sion given  them  by  the  order;  and  the  motion  must  thearefore  be  dis- 
missed with  costs. 
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There  te  no  equity  to  restrain  by  injanction  the  owners  of  a  railroad  made  over  the 
plaintifiTs  land,  from  asing  the  railroad  after  it  has  been  completed,  or  irom  inter- 
rupting the  plaintiff's  workmen  in  removing  it,  and  restoring  the  land  to  its  origioal 
state,  althoQgh  the  possession  of  the  land  for  the  purpose  of  constructing  the  rail- 
road, may  have  been  obtained  from  a  tenant  of  the  plaintiff*  by  means  of  circamreQ- 
tion  and  fraud. 

August  6,  1836. 

THE  bill  stated  that  William  Rees,  at  and  previously  to  the  time  of 
his  decease,  was  entitled  as  mortgagee  in  fee-simple  to  a  certain  mes* 
suage  and  farm  in  the  parish  of  Merthyr  Tidvil,  called  Rhydd  y  Beth: 
That  on  the  S9th  of  January  1820,  William  Rees  died  iniestate  and 
without  issue,  leaving  the  plaintiff  Mary  his  widow,  who  thereupon 
obtained  letters  of  administration  of  his  estate  and  effects,  and  who  in 
the  month  of  June  1821,  intermarried  with  the  plaintiff  John  M.  R. 
Deere:  That  there  was  due  to  Rees  at  the  time  of  his  death  on  the  se- 
curity of  the  mortgage,  a  sum  of  1293/.  3^.  1 1^^.  for  principal,  and  171/. 
ISs.  I  Id,  for  interest,  and  that  the  defendant  William  Lewis  was  then  in 
possession  of  the  mortgaged  premises  as  owner  of  the  equity  of  redemp- 
tion: That  at  Lady-day  1826,  the  plaintiff  John  M.  R.  Deere,  in  right  of 
the  plaintiff  his  wife,  entered  into  possession  of  the  mortgaged  premises^ 
and  continued  thenceforward  to  the  present  time  to  be  in  possession,  and 
to  receive  the  rents  and  profits  thereof:  That  the  other  defendants  carried 
on  business  in  co-partnership  together  as  iron  roasters  at  Dowlais,  near 
Merthyj*  Tidvil,  under  the  name  of  the  Dowlais  Iron  Company:  That 
the  mortgaged  premises  were  situate  between  the  Dowlais  Iron  Works 
and  the  Castle  Limestone  Quarries,  which  were,  in  the  year  1833,  and 
still  continued  to  be,  in  the  possession  of  the  Dowlais  Iron  Cotnpany: 
That  in  the  year  1833,  the  Dowlais  Iron  Company  began  to  construct  a 
tram-road  from  the  Castle  Quarries  to  the  Dowlais  works  for  the  pur- 
pose of  conveying  limestone  to  their  iron  works,  and  that  the  shortest 
and  most  convenient  line  for  such  tram-road  was  across  the  moitgaged 
property  possessed  by  the  plaintiffs:  That  the  Dowlais  Company  there- 
upon applied  to  one  Henry,  who  then  occupied  the  premises  as  a  yearljr 
tenant  under  the  plaintiff  John  M.  R.  Deere,  and  asked  his  consent  to 
the  tram-road  being  made  across  the  mortgaged  farm,  which  consent  he 
gave,  stating  that  he  was  only  the  tenant,  and  under  the  belief  that  the 
plaintiff  his  landlord  had  already  given  his  consent:  That  at  the  tioieof 
making  such  application,  or  shortly  afterwards,  Henry  was  informed  by 
the  Dowlais  Company  or  their  agents  that  the  consent  of  the  platotiffshad 
been  requested  and  obtained,  although  in  point  of  &ct  no  such  request 
was  ever  made  to  either  of  the  plaintiffs:  That  the  Dowlais  Company 
thereupon  proceeded  to  construct  the  tram-road  across  the  piaintife'  fcrin 
called  Rhydd  y  Beth,  and  in  so  doing  cut  up  and  destroyed  portions  of 
two  meadows,  part  thereof,  to  the  extent  of  half  an  acre;  and  they  naoo 
divers  mounds  and  cuttings  across  two  of  the  best  meadows,  and  boK^ 
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down  the  fences,  and  greatly  injured  the  farm;  and  they  put  iron  raib 
resting  on  stone  blocks  upon  the  road,  and  they  also  caused  an  ancient 
highway  which  passed  through  the  farm  to  be  shut  up,  and  thereby 
obstructed  and  interrupted  the  approaches  thereto:  That  the  Dowlais 
Company  completed  the  tram-road  in  September  1833,  and  from  that 
time  have  continued  to  use  it  for  the  purpose  of  conveying  lime  in 
wagons  to  their  iron  works.  That  in  the  month  of  March  1836,  Henry 
ceased  to  be  tenant  of  the  mortgaged  property,  but  that  he  never  com* 
mnnicated  to  the  plaintiffs  the  fact  of  the  tram-road  having  been  made: 
That  the  plaintiffs  who  resided  upwards  of  a  hundred  miles  from  M er- 
thyr  Tidvily  did  not  become  aware  of  the  existence  of  the  tram-road 
until  the  month  of  February  last,  when  an  application  made  to  the  plain- 
tiff J.  M.  R.  Deere  as  owner  of  the  property  for  his  consent  to  a  bill  then 
in  parliament  for  the  construction  of  the  Taff  Vale  railway  led  him  to 
make  inquiries  from  which  he  discovered  the  existence  of  the  Dowlais 
tram-road,  and  that  he  thereupon  commenced  an  action  of  trespass 
against  the  defendants  the  Dowlais  Company,  to  recover  damages  for 
the  injury  thereby  done  to  his  farm:  That  in  April  last  the  plaintiff  John 
R.  M.  Deere  proceeded  to  the  tram-road  on  his  farm  and  caused  his 
workmen  to  take  up  several  of  the  iron  rails,  and  directed  them  to  build 
up  two  walls,  one  at  each  end  of  the  tram-road,  and  to  restore  the  land 
to  the  state  in  which  it  was  before  it  was  taken  by  the  Dowlais  Com- 
pany; but  that  while  the  plaintiff's  workmen  were  so  engaged,  they 
were  attacked  by  the  agents  of  the  Dowlais  Company,  who  beat  the 
plaintiff's  workmen,  replaced  the  iron  plates  over  the  tram*road,  and 
forcibly  interrupted  and  put  a  stop  to  the  operations  directed  by  the 
plaintiff:  That  on  the  dOth  of  April  last,  the  plaintiff  served  the  defend- 
ants with  a  notice  to  desist  from  the  use  of  the  tram-road,  and  also  re- 
quired them  to  desist  from  such  interference  with  his  workmen. 

The  bill  chained,  that  the  defendants  were  well  aware  that  the  land 
over  which  they  had  carried  their  tram-road  belonged  to  the  plaintiff  John 
M.  R.  Deere  as  mortgagee  in  possession  in  right  of  his  wife,  and  that 
they  had  made  frequent  proposals  to  him  for  the  purchase  thereof,  and 
that  in  consequence  of  his  refusal  to  accede  to  such  proposals,  they  had 
frequently  endeavoured  by  underhand  means  to  obtain  possession  of  the 
lands  in  question  from  one  Morgan,  who  was  the  present  occupying 
tenant  thereof,  with  the  exception  of  the  tram-road,  the  right  of  which 
the  plaintiff  John  M.  R.  Deere  had  reserved  to  himself:  That  the  de- 
fendants threatened  in  the  event  of  the  plaintiff  attempting  to  remove 
the  impediments  placed  by  them  on  the  farm,  to  beat  and  forcibly  in- 
terrupt the  plaintiff's  workmen:  That  the  existence  of  the  tram-road 
yas  a  serious  and  continuing  injury  to  the  plaintiffs'  farm  and  lands,  and 
interfered  with  the  cultivation  and  enjoyment  thereof,  so  that  the  plain- 
^Sa  were  unable  to  obtain  so  high  a  rent  for  the  same.  The  bill  further 
charged  that  the  defendants,  the  Dowlais  Company,  were  making  cuts 
and  water-courses  over  the  farm  for  the  purpose  of  draining  another 
tram-road  which  belonged  to  them,  adjoining  the  one  complained  of,  and 
that  they  ought  to  be  restrained  from  so  doing:  That  the  defendants, 
the  Dowlais  Company,  were  combining  with  the  other  defendant  Wil- 
liam Lewis,  who  was,  as  they  pretended,  the  owner  of  the  equity  of  re- 
<3emption  of  the  mortgaged  farm,  and  from  whom  they  alleged  they  had 
purchased  the  right  of  making  the  tram-road  over  the  farm:  That  tiiere 
vas  now  due  a  sum  of  2182/.  Ss.  lid.  on  the  security  of  the  QiorCgaged 
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pfemtsesi  and  thut  such  security  was  greatly  prejudiced  by  (he  traia- 
road. 

The  bill  prayed  that  the  defendants,  the  Dowlais  Company,  and  their 
agents  and  workmen,  nught  be  restrained  from  using  the  tram-road 
across  the  plaintiffs'  lands  called  Rhydd  y  Beth,  or  from  committing  any 
work  or  spoil  upon  such  lands;  and  that  they  might  also  be  restrained 
from  interrupting  the  servants  and  workmen  of  the  plaintiffs  employed 
upon  the  lands,  and  from  making  or  continuing  to  make  any  cuts,  drains, 
or  water-courses  over  or  across  the  farm,  and  that  they  might  be  decreed 
to  restore  the  farm  and  lands,  and  the  ancient  highway  to  the  state  in 
which  the  same  were  before  the  construction  of  such  tram-road. 

The  defendants,  the  Dowlais  Iron  Company,  filed  a  general  demaner 
10  the  bill  for  want  of  equity. 

The  Vice-Chancellor  allowed  the  desnuner,  and  the  plaintiffs  there- 
upon appealed. 

Mr.  Wakefield  and  Mr.  John  Rpmilly,  for  the  bill. 

The  case  stated  upon  this  bill  is  a  case  of  gross  fraud,  by  means  of 
which  the  defendants  have  been  enabled,  without  opposition  from  the 
pkiiotiffs,  to  come  upon  the  plaintiffs'  land,  and  there  to  commit  exten- 
siva  and  continuing  waste:  they  have  cut  up  and  disfigured  the  pro- 
perty by  erecting  on  it  mounds  and  embankments,  by  destroying  the 
fcooes  and  an  ancient  highway,  and  by  carrying  a  tram-road  across 
«oma  of  the  richest  meadows,  the  value  of  whieh,  for  agricultaral  pur- 
poses, has  been  thereby  greatly  depreciated.  The  grievance  which 
forais  the  matter  of  complaiot  is  a  constant  and  continuing  grievance, 
«Bd  in  its  nature  approaches  much  more  nearly  to  waste  than  to  tres- 
pass; But  it  is  now  well  aetjded,  that  in  all  cases  of  trespass,  where  the 
mischief,  as  here,  is  in  the  nature  of  waste,  a  bill  for  an  injunction  will 
lie  against  the  trespasser.  That  trespass  and  imH  ejectment  would  be 
the  proper  remedy  at  law  against  the  defendants,  is  dear  from  Batcher 
«.  Butcher,  7  B.  &  Cress.  399,  and  from  the  language  of  liord  Ten/erden 
and  Mr.  Justice  Bay  ley  in  that  case;  and  that  being  so,  the  observations 
of  Lord  Eldon.in  Norway  v.  Rowe  apply  strongly  to  the  circamstanoes 
under  which  the  injury  was  here  infiicted,  and  amount  to  a  direct  au- 
thority in  support  of  the  present  bill.  His  lordship  there  says,  ^'  There 
was  another  case  where  the  defendant  to  a  bill  to  restrain  waste  stated 
that  he  was  in  possession  of  the  estate  by  a  title  of  his  own;  admitttng 
that  he  was  let  into  possession  by  the  plaintiffs'  tenant  without  his  know- 
ledge: the  court  said,  that  being  a  breach  of  the  tenant's  duty  to  his  land- 
lord, the  defendant's  title  was  for  this  purpose  to  be  taken  as  no  better 
than  the  tenant's;  and  though,  if  the  defendam  had  obtained  possession 
without  participating  in  that  breach  of  the  tenant's  duty,  the  court 
would  not  have  interfered,  they  would  not  permit  him  to  avail  biBml 
of  a  possession  so  obtained;  and  upon  that  ground  he  was  restiained/ 
19  Yes.  154.  The  plaintiffs  have  been  in  the  quiet  possession  sad  en- 
joyment of  tiie  property  for  a  period  of  ten  years;  and  sUMigers  cannot 
be  permitted  wantonly  to  interfere  with  that  possession  and  distorb  that 
eojoyment,  without  showing  evea  a  colourable  title.  That  the  court 
would  have  restrained  the  defoidaiits  from  carrying  on  their  operatioo^ 
ibr  the  construction  of  this  tram-road,  while  the  undertaking  was  in  po- 
grass,  cannot  be  disputed;  and  surely  the  circumstance  tbiLt  they  ba^ 
by  means  of  a  systematic  and  deliberate  fxwid  sucoeeded  in  bjciag^  ^' 
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to  completion  behind  the  back  of  the  plaintiffs,  will  not  in  a  conrt  of 
equity  be  considered  as  placing  them  in  a  more  favourable  situation. 
To  hold,  upon  that  ground,  that  the  defendants  were  beyond  the  reach 
of  an  injunction,  would  be  really  giving  a  premium  to  those  Who  had 
superadded  fraud  to  injury. 

Mr.  Jacob  and  Mr.  W.  M.  James^  contra^  were  not  called  upon  by 
tfie  court 

The  Lord  Chancellor.^ — The  allegation  upon  this  bill  is  that  the 
tram-road  complained  of  was  made  by  the  defendants  across  the  farm 
of  the  plaintiffs  by  the  license  of  the  occupying  tenant,  and  that  the 
possession  of  that  which  now  constitutes  the  road  was  at  the  time  vested 
in  the  tenant  and  not  in  the  landlord.  Even  now  it  is  nowhere  dis- 
tinctly alleged  that  the  plaintiff  is  at  present  in  possession;  for  the  alle- 
gation in  the  former  part  of  the  bill  coupled  with  the  passage  in  which 
the  plaintiffs  state  that  Morgan  is  the  occupying  tenant  of  the  lands 
with  the  exception  of  the  tram-road,  the  right  of  which  the  plaintiff  has 
reserved  to  himself,  amounts  simply  to  this,  that  a  former  tenant  having 
improperly  given  leave  to  the  defendants  to  occupy  a  part  of  the  land 
for  the  purposes  of  their  road,  the  plaintiffs  have  restrict^  the  possession 
of  the  new  tenant  to  the  part  which  is  not  so  occupied. 

But  however  that  may  be,  the  thing  here  complained  of  has  been 
done;  the  tram-road  has,  with  the  leave  of  the  tenant  in  possession,  been 
completed,  and  the  court  is  asked,  by  the  bill,  to  restrain  the  defendants, 
who,  having  finished  the  undertaking,  are  now  in  the  daily  use  and  o<yu- 
pation  of  it,  from  continuing  so  to  use  it,  and  from  interrupting  the  ser- 
vants and  workmen  of  the  plaintiffs,  in  their  attempt  to  destroy  it;  in 
other  words,  the  court  is  virtually  asked  to  eject  the  defendants,  and  au- 
thorize the  plaintiffs  themselves  to  take  possession  of  the  tram-road. 
The  case  originally  may  have  been  a  case  of  waste, — ^waste  occasioned 
by  the  cutting  of  the  tram-road  and  the  laying  of  the  iron  rails  over  the 
plaintiffs'  land;  but  what  is  now  claimed  by  the  defendants  19  simply  a 
right  of  way;  and  if  they  are  not  entitled  to  that  right,  they  are  mere 
trespassers,  and  he  plaintiffs  have  their  proper  legal  remedy  against 
them  as  such.  The  dicta  of  Lord  Eldon  in  Norway  v,  Rowe,  19  Ves. 
154,  have  no  application  to  a  state  of  circumstances  like  the  present. 
The  case  there  referred  to  by  his  lordship  was  a  case  of  waste  committed 
hy  a  stranger  colluding  with  the  tenant;  a  case  in  which  the  landlord 
^onld  have  had  a  right  against  the  tenant,  and,  therefore,  against  a  per- 
son who  claimed  through  the  tenant. 

The  appeal  must  therefore  be  dismissed. 

Upon  the  hearing  of  the  demurrer  in  the  court  below,  a  motion  for  a 
special  injunction  in  the  terms  of  the  prayer  had  been  brought  on  pro 
formd  by  Mr.  Wakefield  at  the  time  when  he  opened  the  bill.  The 
motion  was  supported  by  affidavits  verifying  the  material  allegations, 
htit  the  argument  was  taken  on  the  demurrer,  which,  it  was  admitted, 
raised  precisely  the  same  question  as  the  motion. 

The  Vioe-Chanceilor,  when  he  allowed  the  demurrer,  made  an  older 
refusing  the  motion  with  costs.  The  plaintiffs,  after  they  had  presented 
their  petition  of  appeal  against  the  order  allowing  the  demurrer,  renewed 
^  notice  of  motion,  before  the  Lord  Chancellor,  and  the  motion  was 
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aecofdmgly  set  dawn  in  bis  lordship's  p&per  iamiedkitety  u&iei 
aj^peal. 

Mr.  Jacob  asked  for  the  costs  of  the  motion^  which  was  now  to  be 
called  oUf  and  which  the  court  was  bound  to  dispose  ot  The  motion 
must  of  course  follow  the  fate  of  the  appeal,  and  the  defendants  were 
entitled  to  have  it  dismissed  with  coeta, 

Mr.  Wakefield)  contra^  submitted^  that  as  Ihe  eause  was  out  of  court 
by  the  effect  of  the  Vice-Chancellor's  judgment  allowing  the  demurrer, 
there  was  no  cause  in  existence  in  which  the  notice  of  motion  before 
his  lordship  could  have  been  given;  and  that  although  notice  had  beea 
given^  that,  in  case  the  Liord  Chancellor  disallowed  the  demurrer,  tbe 
plaintifiis  might  ^ave  an  opportunity  of  moving  for  an  injun^ion  in  the 
terms  of  the  notice,  yet  as  bis  lordship  had  allowed  tbe  demorrer,  he 
could  have  no  jurisdiction  to  entertain  any  question  touching  the  costs 
of  the  motion. 

The  LoBD  Chakckllor,  however,  said  that  he  thought  he  was  boaod 
to  deal  with  the  matter,  precisely  as  if  it  stood  before  the  Vioe-Cfaancel- 
lor.  The  plaintiffs  had  given  their  notice  of  motion  in  this  court,  after 
their  appeal  against  the  order  on  the  demurrer  had  been  brought,  and 
when  the  cause  therefore  was  still  subsisting.  In  substance  they  ap* 
pealed  against  both  orders;  the  whole  must  be  oonsider^aspartsofoiie 
aod  the  same  proceeding;  and  tbe  defendants  upon  that  ground  were  in 
hisppinion  entitled  to  the  costs  of  the  motion,  as  well  as  to  thecoets  of 
the  appeal. 


Storey  v.  Lord  John  George  Lranox. 

1  Mybtt  4r  Oaig,  695. 

A  person  who  had  effected  an  ioaurance  upon  another's  lifei  oomraeneed  as  aeiioB 
against  ihe  trustees  of  the  Insurance  Compaay,  for  the  xecovery  of  the  aaooot  in- 
sured. The  trustees  filed  a  bill  of  diacoveiy  against  him,  in  aid  of  their  dsfesee  to 
the  action,  charging  that  the  declaration  upon  the  baus  of  whieh  the  iDBowM  had 
been  effected,  was  untrue,  and  that  tbe  defendant  had  in  his  possession  Tsriooe  docu- 
ments, by  which  the  trpth  of  the  matters  alieg^  in  the  bill  wodd  sppeUf  tfd 

.  requiring  him  to  produce  them.  The  defendant  by  his  answer,  stated  that  be  hd 
in  his  possession  the  documents,  which  he  eoumerated  in  the  first  sebedide  to  hi* 
answer,  but  that  from  a  certain  period  afUr  Ihe  death  of  the  peraon  whose  iif^  ^*^ 
usured,  he  considered  it  possible  that  the  Insoiasoe  CUmipany  had  it  in  cooiefflpl*' 
tion  to  dispute  their  liability;  and,  theiefore,  from  that  period  he  eooCeropitted  ^^ 
neeeasity  of  brioging  the  action:  and,  he  added,  that  the  doeameats  meotiwwi  u 
the  first  sebsdttle  were  and  contained  information  faniisbed  to  him,  as  to  $n^f'^ 
which  could  be  procured  or  given  on  his  behalf  againat  the  conpany;  end  tkat  w 
producing  the  same  might  disolose  the  names  of  witnesses  intended  to  be  esBnio^< 
and  evidence  intended  to  be  given,  on  his  behalf,  in  the  action,  and  in  the  preBev 
suit;  and  he  submitted  thai  he  ought  not  to  be  compelled  to  predoee  tRf  <»^  7 
doonaents  mentioned  in  that  sehsdnle.    He  admitt^  the  posaessiott  of  otfliii 
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oUwr  docQDBenlay  mentioDed  in  tbe  weimd  8oh«diil6»  md  then  added,  tint  exe6|itiii|r 
the  particalaie  menUoned  in  the  two  echedoles,  he  had  not  in  hie  posseeaion  any 
docnmenta  relating  to  the  mattera  mentioned  in  the  bill,  whereby  tite  troth  thereof 
would  appean 

Eeidf  fint,  that  the  admiaaiona  in  the  anawer,  eonpled  with  the  deacription  of  some 
of  the  docnmenta  given  in  the  fint  tehedole,  were  aafficient  admiaaionB  that  the 
dooomenta  were  aook  aa,  nnder  the  ordinary  rule,  the  plain^a  were  entitled^  to 
inspect: 

fldtf,  seoondly,  that  the  etatement  of  the  poaaible  effeet  of  the  diaoorery  waa  not  a  aaf- 
fieieot  groand  for  withholding  it: 

&H  thirdly,  that  with  teapect  to  aodh  of  the  dooonnente  aa  did  not  fall  within  the 
role  of  profeaaional  eonfidenoe,  the  defendant  waa  not  entitled  to  contend  that  he 
was  protected  from  prodaoing  them,  by  the  cirenmatanoe  of  their  having  come  into 
existence  ajfter  litigation  waa  contemplated,  inaamach  aa,  in  the  opinion  of  the 
coart,  that  ground  of  defence  waa  not  anffioiently  raiaed  by  the  anawer.  Whether, 
as  to  aaoh  docnmenta,  that  groand  of  defence,  if  properly  taken,  conld  have  been 
made  available,  gvuoref 

AQgQ8t4,  Nov.  4, 1836. 

IN  the  month  of  August  1833,  the  defendant  insured  in  the  offioe  of 
the  Pelican  Life  Insurance  Company,  the  life  of  Edmund  Meysey  Wig* 
ley  Greswolde,  then  major  of  the  sixth  regiment  of  dragoons,  for  the 
sum  of  5,000/.  for  seven  years.  The  declaration  subscribed  on  behalf  of 
the  defendant,  and  upon  which  the  insurance  was  made,  stated,  that 
Major  Greswolde  had  never  been  seriously  ill  since  a  child,  that  his 
general  state  of  health  was  very  good,  thai  he  was  then  in  perfect  good 
health,  that  he  had  not  been,  and  was  not  subject  to  fits,  and  that  his 
habits  of  living  were  sober  and  temperate:  and  the  defendant  declared, 
that  be  had  not  concealed  any  feet,  material  to  be  known  to  the  assurers. 
The  policy  of  assurance  contained  a  proviso  for  making  it  void,  if  the 
declaration  should  turn  out  to  be  in  any  respect  untrue. 

Major  Greswolde  died  at  Oahir  in  Ireland,  on  the  6th  of  January 
1833.  The  Pelican  Life  Insurance  Company  having  refused  to  pay  to 
the  defendant  the  amount  of  his  insurance,  be,  on  the  36th  of  March 
1836,  commenced  an  action  for  the  recovery  of  it  against  the  plaintiffs, 
as  being  three  of  the  directors  of  the  company,  and  as  being  the  per- 
sons who  had  subscribed  the  policy.  The  plaintiffs  thereupon  filed  the 
present  bill  of  discovery,  in  aid  of  their  defence  to  the  action,  and  for  an 
injunction  in  the  mean  time. 

The  bill  specified  variotts  particulars,  in  which  it  alleged  that  the  de- 
daiation  was  untrue,  and  charged  the  defendant  with  knowledge  of 
such  particulars,  at  the  time  at  which  the  declaration  was  made.  The 
bill  charged  that  the  defendant,  his  solicitor  or  agents,  then  or  lately  had, 
in  his  or  their  possession,  custody,  or  power,  divers  deeds,  certificates  of 
inedical  men,  documents,  aecounts,  books,  letters,  papers,  and  writings, 
whereby  the  truth  of  the  matters  and  things  thereinbefore  mentioned, 
or  some  of  them  would  appear;  and  it  charged  that  he  should  set  forth 
a  list  of  such  particulars,  and  should  leave  them  in  the  hands  of  his 
derk  in  court  for  the  usual  purposes. 

The  answer  contained  tbe  following  passage:  ^And  this  defendant 
farther  answering  saith,  he  hath  in  his  possession,  or  power,  the 
several  letters  and  other  papers  mentioned  and  enumerated  in  the  first 
fidiedale  to  this  his  answer  anaezedy  ami  wluch  he  prays  may  be  taken 
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as  part  thereof,  bat  this  defendant  saith  that  on  or  about  the  9th  da;  of 
February  1833,  this  defendant  received  a  letter  dated  the  5th  day  of 
February,  containing  information,  that  since  the  death  of  the  said  E.  M. 
W.  Greswolde,  a  professional  gentleman  from  London,  had,  on  behalf 
of  somo  or  one  of  the  insurance  companies,  with  whom  policies  of  in- 
surance had  been  effected  on  the  life  of  the  said  E.  M.  W.  Greswolde, 
been  at  Cahir,  for  the  purpose  of  obtaining  evidence,  as  to  the  health 
and  habits  of  the  said  E.  M.  W.  Greswolde;  and  this  defendant  from 
that  time,  by  reason  of  that  information,  considered  it  possible,  that  the 
said  complainants,  and  the  other  insurance  companies,  with  whom  poli- 
cies had,  on  this  defendant's  behalf,  been  effected  on  the  life  of  the  said 
E.  M'  W.  Greswolde,  had  it  in  contemplation  to  dispute  their  liability  to 
pay  this  defendant;  wherefore  this  defendant  from  that  time,  dova  to 
the  times  at  which  this  defendant  brought  his  aforesaid  action  against 
the  said  complainants,  and  actions  against  the  other  creditors  aforesaid, 
contemplated  the  bringing  actions  against  them,  to  compel  them  to  pay 
their  several  policies  aforesaid,  if  they  should  refuse  doing  so.  And  thi;3 
defendant  saith,  that  the  several  letters  and  papers,  mentioned  and  ena- 
merated  in  the  first  schedule  hereto  'annexed,  are  and  contain  informa- 
tion furnished  to  this  defendant,  as  to  evidence  which  can  be  procured 
or  given,  on  this  defendant's  behalf,  against  the  said  complainants,  and 
the  said  insurance  offices  aforesaid,  and  that  the  producing  the  same, 
or  any  part  of  them,  to  the  said  complainants,  or  permitting  the  said 
complainants  to  inspect  the  same  or  any  of  them,  might  disclose  the 
names  of  witnesses  intended  to  be  examined,  and  evidence  intended 
to  be  given,  on  behalf  of  this  defendant,  in  the  aforesaid  action  of  this 
defendant  against  the  said  complainants,  and  in  the  other  actions 
aforesaid,  and  in,  the  preseat  suit.  And  this  defendant  humbly  sub- 
mits, be  ought  not  to  be  compelled  to  produce  any  of  the  letters  and 
papers  mentbned  and  enumerated  in  the  first  schedule  hereto.  And 
this  defendant  further  saith,  that  exclusive  of,  and  besides  the  several 
particulars  mentioned  and  enumerated  in  the  first  sche^lulc  hereto,  he 
hath  in  his  possession  or  power,  the  several  particulars  mentioned  and 
enumerated  in  the  second  schedule  hereto,  and  which  he  prays  may  be 
taken  as  part  thereof;  and  he  saith  that  save  as  aforesaid,  and  excepting 
the  same  particulars  mentioned  and  enumerated  in  the  schedules  to  thte 
his  answer  annexed,  he  hath  not,  and  to  the  best  of  his  recollection  and 
belief,  never  had,  in  his  possession  or  power,  or  in  the  possession  or 
power  of  his  solicitors  or  agents,  any  deeds  or  deed,  documents  or  docu- 
ment, certificates  or  certificate  of  medical  men,  accounts  or  account, 
books  or  book,  letters  or  letter,  papers  or  paper,  or  writings  or  writiogi 
relating  to,  or  touching,  or  concerning  the  matters  in  the  said  bill  of  com- 
plaint mentioned,  or  any  of  those  matters,  whereby  the  truth  thereof;  or 
of  any  of  them,  would  appear." 

The  first  schedule  to  the  answer  enumerated  the  following  docoments, 
viz.:  various  letters  to  the  defendant  from  Mr.  Callow  and  Mr.  Knott, 
the  surgeon  and  assistant  surgeon  of  the  regiment,  and  from  Major  Rat- 
cliffe,  the  major  of  the  regiment,  and  from  the  defendant's  solicitors,  and 
from  other  persons,  of  various  dales,  from  the  5th  of  February  1833,  lo 
the  21st  of  May  1835;  «  a  certificate  or  affidavii"-of  Messrs.  Callow  and 
Knott,  and,  under  the  date  24lh  of  February  1833,  "a  statement  or 
report  of  the  said  William  Knotty  as  to  the  general  health,  of  said  E  >l- 
W.  Greswolde,"  aad  under  the  date  4th  of  March  1833, «  a  copy  w  a 
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certificate  from  the  said  Mr.  Knott  about  this  time,  and  of  his  corre- 
spondence with  Mr.  W.  J.  Lewis  as  to  the  heahh  of  said  E.  M.  W. 
Greswolde;''  a  copy  of  the  defendant's  answer  to  one  of  the  letters 
addressed  to  him;  and  letters  from  different  persons  to  third  parties:  ^A 
statement  prepared  for  the  opinion  of  defendant's  counsel,  in  or  about 
July  1833,  after  the  said  insurance  offices  had  refused  payment  to 
defendant  of  the  moneys  assured  by  them  on  the  life  of  said  E.  M.  W. 
Greswolde;"  the  copy  of  an  opinion  of  one  counsel,  and  a  statement 
and  opinion  thereon  of  another  counsel;  and  a  form  of  notice  served 
by  the  defendant's  desire  upon  the  insurance  offices,  claiming  interest  on 
the  moneys  payable  to  him.  The  defendant  added  that  there  were,  as  he 
believed,  in  the  possession  of  his  solicitor,  divers  pleadings,  papers,  state- 
ments, letters,  and  instructions  laid  before  counsel  for  advice^  prepara- 
tory to  the  institution  and  during  the  progress  of  the  litigation  between 
the  defendant  and  the  several  offices  of  assurance  upon  whom  the 
defendant  had  claims. 

The  second  schedule  enumerated — besides  letters  to  the  defendant 
from  his  solicitor,  and  from  Major  Ratcliffe, — a  bond  and  deed  of  cove- 
nant given  to  the  defendant  by  Major  Greswolde  to  secure  11,000/.  and 
interest;  the  policy  of  assurance;  a  certificate  of  Major  Greswolde's 
baptism,  and  a  copy  of  a  certificate  of  his  death;  a  draft  letter  to  the 
secretary  of  the  Pelican  Insurance  Company,  and  a  letter  from  such 
secretary  to  the  defendant's  solicitor;  a  draft  affidavit  as  to  Major  Gres- 
wolde's  identity. 

Upon  a  motion  being  made  before  the  Master  of  the  Rolls,  for  the 
production  of  the  several  deeds,  letters,  papers,  and  writings  admitted 
by  the  defendant's  answer  and  by  the  schedules  thereto  to  be  in  his 
custody,  possession,  or  power,  his  lordship  ordered  the  defendant  to  pro- 
duce <<the  several  deeds,  letters;  papers,  and  writings,  mentioned  and 
set  forth  in  the  schedules  to  the  answer,  other  than  and  except  the  letters 
written  to  and  from  the  solicitors  of  the  parties  in  this  cause,  or  either  of 
them,  and  the  statements  prepared  for  the  opinions  of  counsel,  and  the 
opinions  of  counsel  thereon  in  the  said  answer  mentioned,  and  admitted 
by  the  said  defendant  by  his  said  answer  to  be  in  his  possession." 

The  defendant  now  moved  to  discbarge  the  order  made  at  the  Rolls. 

Mr.  Swanston  and  Mr.  Lovat,  in  support  of  the  motion. 

It  appears,  upon  the  face  of  the  answer,  that  some  of  the  documents 
which  the  defendant  would  be  obliged  to  produce  under  the  Master  of 
the  RoUs^  order,  constitute  the  evidence  of  the  defendant's  title;  and, 
therefore,  the  pkiintiflfs  are  not  entitled  to  see  them.  In  Preston  v.  Carr, 
I  Yd.  &  Jer.  175,  the  Court  of  Exchequer  refused  to  order  production  of 
documents,  upon  the  ground  that  they  would  disclose  the  names  of  wit- 
nesses, and  the  substance  6{  their  testimony.  The  court  protects  not  only 
siich  documents,  but  also  documents  which  have  come  into  existence 
either  in  the  course  of  a  pending  litigation,  or  after  it  has  been  contem- 
plated, or  even  after  a  dispute  has  occurred  which  may  be  reasonably 
supposed  to  lead  to  litigation:  Vent  v.  Facey,  4  Ross.  193;  Curling  v.  Per- 
ring,2  Mylne  &  Keen,  380.  In  the  latter  case,  a  motion  was  made  before 
your  lordship,  as  Master  of  the  Rolls,  for  the  production  (tf  certain  letters 
addressed  by  the  defendant's  solicitor  to  a  third  party,,  and  the  answers 
of  such  third  party;  the  correspondence  having  taken  place  after  the 
^ute,  which  was  the  subject  of  litigatiOBi  had  arisen.  The  application 
Vol.  XIII,. 
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was  refused  with  costs,  and  your  lordship  said,  that  <<  if  the  right  of 
inspecting  documents  were  carried  to  the  length  contended  for  by  the 
plaintiff,  it  would  be  impossible  for  a  defendant  to  write  a  letter  for  the 
purpose  of  obtaining  information  on  the  subject  of  the  suit,  without  the 
liability  of  having  the  materials  of  his  defence  disclosed  to  the  adverse 
party.''  It  is  impossible  that  any  decision  can  be  more  precisely  appli- 
cable to  the  present  case  than  Curling  v,  Perring.  No  distinction  can 
be  made  between  correspondence  passing  between  a  defendant  himself 
and  third  parties,  and  correspondence  passing  between  his  solicitor  and 
third  parties;  that  is  clear  from  the  words  used  by  your  lordship  in  Cur- 
ling V,  Perring.  The  answer  does  not  admit  that  the  documents  in 
question  prove  the  plaintiffs'  case,  but,  on  the  other  hand,  it  says  that 
they  constitute  the  defendant's  evidence. 

Mr.  Wigram  and  Mr.  Richards,  contra. 

In  all  the  cases  of  privileged  documents,  except  Preston  v.  Carr,  a 
solicitor  has  been  concerned.  That  case  is  in  a  great  degree  inconsisteat 
with  Whitbread  v,  Gurney,  1  Younge,  541,  which  was  frequently  before 
Lord  LyBdhurst;  but  it  is  quite  clear  that  the  facts  in  Preston  v.  Carr  do 
not  warrant  the  conclusion  drawn  from  it.  Neither  Vent  v.  Pacey  nor 
any  other  case  has  decided  that  documents,  which  have  come  into  exist- 
ence before  the  commencement  of  litigation,  but  after  it  was  contem- 
plated, shall  be  protected  upon  that  ground  merely,  when  they  would 
not  otherwise  be  protected.  Communications  between  a  party  and  his 
counsel  or  solicitor  are  protected,  because  such  communications  nmst 
necessarily  be  very  often  of  the  most  confidential  character;  bat  the 
privilege  has  never  been  extended  to  a  party's  communications  with  any 
other  person.  The  same  rule  would  apply  here  as  at  Nisi  Prius,  by 
which  even  a  solicitor  is  bound  to  communicate  all  thai  be  learns  other- 
wise than  for  the  purpose  of  a  cause  or  suit;  Williams  t;.  Mundie,  Ry. 
&  Moo.  35.  In  Greenough  v.  Gaskell,  1  Mylne  &  Keen,  98,  (6  Cond. 
Cha.  Rep.  516,)  Lord  Brougham  says,  "The  party  has  no  geaeral  prirt- 
lege  or  protection;  he  is  bound  to  disclose  all  he  knows,  and  believes, 
and  thinks  respecting  his  own  case:"  and  <Mo  compel  him  to  disdose 
what  he  has  written  or  spokeo  to  others,  not  being  his  professMDal  ad- 
visers, is  competent  to  the  party  seeking  the  discovery,"  1  Mylne  & 
Keen,  101. 

It  is  not  necessary,  in  order  to  entitle  the  plaintifl^  to  a  prodo^ioD  of 
documents,  that  the  defendant  should  in  his  answer  adroit  that  they  will 
make  out  the  plaintiffs^  case.  The  rule  on  this  subject  was  laid  down  by 
Sir  John  Leach  in  Tyler  v.  Drayton,  2  Sim.  &  Sm.  309,  ( 1  Cond.  Cha.  Rep. 
472,)  in  which  case  he  said  that  ^  where  a  defendant  referred  to  hisscbo- 
dule  as  containing  all  deeds,  papers,  &c.,  in  his  custody  or  power  lelating 
to  the  matters  in  question,  there  the  plaintiff  was  entitled  to  the  inspeetioa 
of  all  such  deeds,  papers,  &c.,  as  of  course,  unless  it  appeared,  by  the 
description  of  any  particular  instrument  in  the  schedule,  or  by  afidtvi^ 
that  it  was  evidence,  not  of  the  title  of  the  plaintiff,  but  of  the  defendant, 
or  that  the  plaintiff  had  otherwise  no  interest  in  its  production.'^  ^^^^ 
necessary  inference  from  the  statements  in  the  present  answer,  that  the 
documents  in  question  relate  to  the  plaintiffs'  case;  and  that  is  sofficieflt 
It  is  true  that  the  charge  in  the  bill,  that  the  documents  in  the  deflBodaon 
possession  relate  to  the  plaitttifis'  case,  has  not  been  answered;  bat  it  b 
enough  for  the  plaintiffs  to  diow^  by  Tainropoe  to  ttie  docuoMfi^}*^ 
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described  iki  the  answer  and  the  schedale,  that  they  are  relevant  ta  the 
plaintiffs'  case.  This  is  not  a  cause  in  which  the  defendant  sets  up  a 
separate  and  distinct  case  of  his  own:  but  the  case  of  the  plaintiffs  and 
the  defendant  is  one  and  the  same  throughout;  one  and  the  same  ques- 
tion is  to  be  tried,  namely,  whether  the  life  was  insurable;  and  the  docu- 
ments which  relate  to  the  defendant's  case  are  relevant  to  the  plaintiffs* 
case  also. 

It  is  to  be  observed  that  the  defendant  asks  for  protection  only  upon 
the  ground  that  the  documents  might  disclose  evidence  intended  to  be 
given  on  his  behalf:  he  does  not  suggest  that  such  evidence  will  be  given. 
He  admits,  himself,  that  the  documents  are  material  to  the  question  to 
be  tried.  In  every  bill  of  discovery  filed  in  the  Exchequer  in  aid  of 
trials  upon  policies  of  marine  insurance,  there  are  ctiarges  as  to  the 
names  of  the  crew,  and  interrogatories  framed  for  the  purpose  of  getting 
at  the  names,  in  order  that  the  persons  who  have  formed  the  crew  may 
be  examined  as  witnesses. 

Mr.  Swanston,  in  reply. 

It  is  true,  that  it  appears  from  the  description  of  the  documents  given 
in  the  first  schedule,  that  two  of  them  relate  to  the  state  of  Major  Gres- 
wolde's  health:  but  they  may  not  relate  to  the  state  of  his  health  at  the 
time  at  which  the  insurance  was  effected;  and  if  they  do  not,  they  ave 
not  material  to  the  plaintiffs'  case.  Lord  Tenterden's  decision  in  Wil- 
liams V.  Mundie,  Ry.  &  Moo.  35,  underwent  a  minute  scrutiny  in 
Greenough  tu  Gaskell,  1  Mylne  &  Keen,  98,  (6  Cond.  Gha.  Rep.  516,) 
and  was  then  found  to  be  inconsistent  with  other  decisions  made  by  his 
lordship  himself.  A  case  laid  before  counsel  is  protected  if  prepared  in 
contemplation  of  litigation,  but  not  otherwise;  a  distinction  which  shows 
that  the  principle  of  protection  is  that  of  precluding  one  party  from  going 
to  trial  with  the  other's  evidence;  and  tliat  principle  is  equally  applicable 
to  the  present  case. 

Nov.  4.  The  Lord  Chancbllob  [after  stating  the  case  made  by  the 
bill,  and  the  passages  in  the  answer  and  the  schedules]: — 

When  this  motion  was  argued  before  the  Master  of  the  Rolls,  it  seems 
to  have  been  assumed,  that  there  was  a  sufficient  admission  on  the  part 
of  the  defendant,  to  entitle  the  plaintiffs  to  move  for  a  production  of  the 
papers  in  question;  and  a  sufficient  statement  by  the  defendant  to  entitle 
him  to  resist  the  production,  upon  the  grounds  insisted  upon  in  the  argu- 
ment; no  question  upon  either  of  these  points  appearing  to  have  been 
made  before  the  Master  of  the  Rolls. 

When  the  motion  was  argued  before  me  by  way  of  appeal,  it  occurred 
to  me,  that  there  might  be  some  doubt,  whether  the  answer  contained  a 
efficient  admission,  to  entitle  the  plaintiffs  to  move  for  the  production 
of  the  documents  in  question.  To  entitle  the  plaintiffs  to  an  order  for 
that  purpose,  they  must  show  an  admission,  that  the  documents  which 
they  seek  to  inspect,  are  in  the  possession  of  the  defendant;  and  that  they 
fire  of  a  nature  to  entitle  the  plaintiffs  to  an  inspection  of  them.  And 
where  an  answer  is  framed  so  as  to  meet  the  form  of  words  commonly 
used  in  the  interrogatory  for  that  purpose,  no  question  of  this  kind  can 
arise;  but  in  this  case  the  defendant  has  not  answered  the  interrogatory, 
except  by  making  his  statement  as  to  the  documents  in  the  two  schedules, 
aad  then  denying,  in  the  words  of  the  interrogatory,  the  possession  " " 
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any  others.  So  that  it  is  by  implication  only,  and  not  by  any  direct 
admission,  that  the  plaintiffs  can  show  from  the  answer,  that  the  doca- 
ments  fall  under  the  description  contained  in  the  answer. 

Upon  examining,  however,  the  passage  in  the  answer  referring  (o  the 
schedules,  and  the  schedules  themselves,  I  think  that  there  are  sufficient 
admissions,  that  the  documents  in  question  are  such  as  the  plaintiffs,  ac- 
cording to  the  ordinary  rule,  are  entitled  to  inspect.  The  description  of 
the  documents  themselves,  in  the  schedules,  is,  in  many  instances,  suffi- 
cient for  that  purpose,  and  as  to  others,  the  passage  in  the  body  of  the 
answer  referring  to  the  first  schedule  says,  that  the  letters  and  papers 
mentioned  and  enumerated  in  the  first  schedule^  are  and  contain  infor- 
mation furnished  to  the  defendant  as  to  evidence  which  can  be  procured 
or  given,  on  the  defendant's  behalf  against  the  plaintiffs.  There  is,  there- 
fore, an  admission  that  all  the  papers  relate  to  the  subject  matter  of  the 
bill,  and  that  being  so,  the  plaintiffs  are  entitled  to  inspect  them,  unless 
the  defendant  has  by  his  answer  stated  circumstances  which  entitle  him 
to  be  protected  against  the  operation  of  the  ordinary  rule. 

Now,  the  ground  upon  which  the  defendant  insists  that  the  plaintifls 
ought  not  to  inspect  these  documents,  is  to  be  found  in  the  next  passage 
in  the  answer,  in  which  he  says,  that  the  producing  the  same,  or  any 
part  of  them  to  the  plaintiffs,  or  permitting  the  plaintiffs  to  inspect  the 
same  or  any  of  them,  might  disclose  the  names  of  witnesses  intended  to 
be  examined,  and  evidence  intended  to  be  given  on  behalf  of  the  de- 
fendant, in  the  said  action  of  the  defendant  against  the  plaintiffs,  and  iti 
the  other  actions  aforesaid,  and  in  the  present  suit;  which  suit,  it  is  to 
be  observed,  is  a  bill  of  discovery,  in  aid  of  a  defence  to  an  action  at 
law. 

The  plaintiffs,  moving  upon  this  answer,  must  undoubtedly  take  as 
true  what  the  defendant  alleges  relative  to  the  subject  matter  of  the  mo- 
tion; but  care  must  be  taken,  that  the  defendant  be  not  permitted  by  a 
general  allegation  to  defeat  the  plaintiffs'  right,  without  incurring  the 
danger  which  attends  a  false  allegation  in  an  answer.  If  this  were  to 
be  permitted,  it  would  indeed  afford  the  means  of  overturning  a  most 
important  part  of  the  protection  which  this  court  affords  to  the  rights  of 
parties.  The  protection  on  the  ground  of  professional  confidence,  is  not 
set  up  in  the  body  of  the  answer,  and  is  only  to  be  inferred  from  the 
description  of  the  documents  in  the  schedule  itself  The  defendant  has 
set  up  no  defence  against  the  production,  unless  the  proposition  can  be 
maintained,  that  a  plaintiff  is  not  entitled  to  inspect  any  document  which 
is  and  contains  information  furnished  to  the  defendant,  as  to  evidence 
which  can  be  produced  or  given  on  the  defendant's  behalf  against  a 
plaintiff,  the  producing  of  which  to  the  plaintiff  w/^A/  disclose  the  names 
of  witnesses  intended  to  be  examined,  and  evidence  intended  to  be  given 
on  behalf  of  the  defendant  in  the  action.  Can  it  be  said  that  every  docu- 
ment of  which  this  can  truly  be  affirmed  is  a  privileged  document?  Sup- 
pose, for  instance,  that  some  of  the  letters  in  the  schedule  contained  a 
statement,  without  any  inquiry  on  the  part  of  the  defendant,  of  circum- 
stances relating  to  the  life  insured,  which  would  show  that  it  was  not  an 
insurable  life,  and  showing  that  the  plaintiff  at  law  knew  such  to  be  the 
case,  and  had  admitted  it,  but  stating  that  some  medical  person  named 
had  been  heard  to  express  an  opinion  favourable  to  the  case  of  the  plain- 
tiff at  law,  or  some  fact  tending  to  repel  such  a  conclusion;  such  a  letter 
or  document  would  answer  the  whole  of  the  description  in  the  answer; 
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bat  it  could  not  be  said  that  the  plaintifis  ia  equity  had  do  right  to  any 
information  as  to  such  a  document. 

The  proposition  raised  at  the  bar  was  this,  that  it  had  been  decided 
that  a  defendant  is  not  bound  to  produce,  for  the  inspection  of  his  oppo- 
nent, what  may  have  passed  between  himself  and  any  professional 
adviser,  relative  to  the  matter  in  contest,  though  before  any  litigation 
had  commenced,  provided  that  what  so  passed  was  in  contemplation  of 
expected  litigation;  that  a  party  engaged  in  litigation  is  not  bound  to 
employ  professional  assistance,  and  still  less,  when  litigation  is  only  ex- 
pected; that  a  party^  therefore,  acting  for  himself,  and  corresponding  with 
others  with  a  view  to  actual  or  expected  litigation,  ought  to  be  equally 
protected  against  being  compelled  to  reveal  the  result,  of  his  inquiries. 
Were  I  to  give  any  opinion  upon  this  proposition,  it  would  be  wholly 
extra-judicial;  for  I  think  that,  supposing  it  to  be  capable  of  being  sup- 
ported, the  defendant  has  not  in  this  case  so  raised  the  defence  by  his 
answer  as  to  entitle  him  to  the  benefit  of  it. 

The  Master  of  the  Rolls  has  by  his  order  protected  the  defendant  from 
producing  any  communications  between  himself  and  his  professional 
advisers;  and  I  am  of  opinion  that  he  has  given  to  the  defendant  the  full 
benefit  to  which  he  is  entitled. 

Upon  the  ground,  therefore,  that  the  answer  contains  sufficient  admis- 
sions that  the  documents  in  question  so  relate  to  the  matters  in  issue  as 
to  entitle  the  plaintiff  to  an  inspection  of  them,  according  to  the  ordinary 
rule,  and  that  it  does  not  contain  any  statement  sufficient  to  entitle  the 
defendant  to  protection  against  the  operation  of  tiie  ordinary  rule,  I  am 
of  opinion  that  the  order  of  the  Master  of  the  Rolls  is  right,  and  that  the 
motion  to  dischaTge  it  must  be  refused  with  costs. 


In  the  matter  of  J.  B.,  a  supposed  Lunatic.  ^ 

1  ify/ne  4r  Oraig,  538. 

h  determining  vhether  it  is  proper  that  a  commission  of  lanacy  should  issue,  the 
coQTt  is  groverned  solely  by  the  consideration  of  what  is  necessary  for  the  protection 
of  the  person  and  property  of  the  party,  and  has  no  regard  to  the  possible  result  of 
the  commission  upon  the  validity  of  his  anteoedent  acts,  or  to  the  motives  which 
have  actuated  the  proceeding. 

DistiuoUon  between  lunacy  with  lucid  intenrada,  and  a  atate^of  sound  mind,  subject  to 
occasional  unsoundness  arising  from  accidental  and  temporary  causes. 

A«g.  fO,  Not.  5, 1836. 

THIS  was  a  petition  praying  that  an  inquisition  taken  upon  a  com- 
tomion  of  lunacy,  under  which  the  jury  had  found  a  verdict  that  J.  B. 
^as  not  a  lunatic,  but  was  of  sound  mind  and  was  sufficient  for  the  go«» 
vernment  of  himself  and  bis  estates,  might  be  quashed,  and  that  a  new 
<^D3mission  might  issue. 

The  petitioner  was  the  yxiunger  brother  and  presumptive  heir-at-law 
<>f  the  alleged  lunatic. 

The  petition  detailed  th»  ciieurasta&ces  under  which  the  inquisition 
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was  taken^  and  the  grounds  upon  which  the  verdict  of  the  jary  was 
sought  to  be  impeached.  Among  other  things  it  stated  that,  upon  the 
execution  of  the  commission^  in  the  month  of  March  last,  the  brotber-in- 
law  of  J.  B.y  the  alleged  lunatic^  opposed  the  commission,  and  produced 
a  trust  deed  dated  the  1st  of  January  1817,  purporting  to  be  made  be- 
tween J.  B.  of  the  first  part,  four  trustees  of  the  second  part,  and  the 
petitioner,  then  an  infant  of  the  age  of  twelve  years,  and  his  two  sisters 
with  their  respective  husbands,  of  the  third  part,  whereby  it  appeared 
that  J.  B.  had  conveyed  all  his  real  estates  and  also  certain  personal 
property  to  the  parties  of  the  second  part,  upon  trust  to  receive  the  rents, 
profits,  and  interest  thereof,  and  hold  the  same  to  the  use  of  such  persons, 
and  for  such  purposes  as  J.  B.  with  the  written  consent  and  approbation 
of  the  trustees  should  by  deed  or  will  direct  and  appoint;  and  in  default 
thereof,  and  until  such  appointment,  upon  trust  at  their  discretion  either 
to  pay  the  same  to  J.  B.,  and  his  assigns,  or  to  apply  arid  dispose  of  the 
same  or  such  parts  thereof  as  they  should  think  fit,  for  such  uses  and 
purposes  for  the  maintenance  and  support  of  J.  B.,  in  discharge  of  the 
expenses  to  be  incurred  on  his  behalf  for  meat,  drink,  clothing,  attend- 
ance, house-rent,  taxes,  servants,  and  other  necessaries,  and  personal 
comforts,  or  of  any  other  expenses  to  be  incurred  on  his  behalf  suitable 
to  his  wants  and  station  in  life,  as  they  (the  trustees)  should  in  their  un- 
controlled discretion  think  fit;  and,  after  the  decease  of  J.  B.,  then  upon 
trust  to  hold  the  aforesaid  property,  and  the  rents,  profits,  and  interest 
thereof,  upon  trust  in  equal  thirds  for  the  benefit  of  the  petitioner  and 
his  two  sisters  absolutely. 

The  petition  stated  that  it  appeared  upon  the  evidence  taken  at  the 
inquisition,  that  the  only  party  who  had  executed  this  deed  vas  the 
alleged  lunatic  J.  B.,  who  executed  it  at  the  time  when  he  was  in  con- 
finement as  a  patient  in  a  lunatic  asylum;  that  his  brother,  who  was  one 
of  the  trustees,  had  under  colour  of  the  deed  been  for  many  years  past 
in  possession  of  the  property  thereby  conveyed,  and  bad  received  the 
rents  and  profits  and  interest  arising  therefrom,  and  that  he  had  also 
paid  some  portion  of  the  money  so  received  for  the  maintenance  and 
care  of  J.  B.  at  the  lunatic  asylum  in  question;  but  that  it  did  not  appear 
he  had  ever  rendered  any  account  of  his  receipts  and  disbursements. 

The  various  grounds  on  which  the  petitioner  rested  his  application  are 
stated  in  the  judgment. 

Mr.  Whitmarsh,  who  appeared  in  support  of  the  petition,  commented 
strongly  upon  the  nature  and  effect  of  the  deed  of  the  1st  of  January 
1817,  and  the  circumstances  under  which  it  appeared  to  have  been  exe- 
cuted; and  he  aiso  contended  that,  upon  the  affidavits  now  before  the 
court,  it  was  clear  that  the  jury  in  deciding  in  favour  of  the  sanity  of 
J.  B.  had  come  to  an  erroneous  conclusion. 

Mr.  Wakefield,  who  appeared  to  oppose  the  application,  said  he  was 
90  fully  satisfied  that  the  petitioner  had  failed  in  making  out  his  case 
upon  the  evidence,  that  he  would  leave  the  matter  entirely  in  the  bands 
of  the  court 

The  Lord  Chancellor  said  that  before  giving  judgment  it  woiddbe 
necessary  for  him  to  go  carefully  and  minutely  tlurough  the  ajGdavit^*' 
well  as  the  evidence  taken  upon  the  inquisition* 
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Nov.  5.  The  Lord  Chancbllor. — This  vras  a  petition  to  quash  an 
inquisitioDy  and  that  a  new  commission  might  issue,  the  inquisition 
having  been  taken  on  the  21st  of  March  in  the  present  year,  and  the 
application  being  for  relief  against  the  effect  of  a  verdict  finding  that 
the  party  in  question  was  not  of  unsound  mind,  and  for  a  new  commis- 
sion, on  the  ground  that  the  case  laid  before  the  jury  ought  to  have  led 
to  a  different  result,  and  that  the  state  of  the  individual  now  is  such  as  to 
require  the  protection  of  a  commission.  It  is  obvious,  however,  that  if 
there  be  no  case  for  a  commission  at  this  time,  that  is  to  say,  in  August 
1S36,  when  the  petition  was  heard,  it  is  not  material  whether  the  former 
verdict  was  right  or  not. 

Several  new  affidavits  have  been  filed  in  support  of  this  application, 
but  no  affidavit  of  any  medical  person  has  been  produced,  showing  the 
present  unsoundness  of  mind  of  Mr.  B.,  although  no  complaint  is  made 
that  the  party  prosecuting  the  petition  was  denied  access  to  the  alleged 
lunatic. 

On  the  other  hand,  Mr.  Jones,  a  surgeon,  says  positively,  that  Mr.  B. 
is  at  present  in  a  state  of  sound  mind,  and  Bradley,  the  person  with 
whom  he  has  recently  been  living,  deposes  to  the  same  effect.  Upon 
such  evidence  it  would  be  impossible  to  issue  a  conlraisston,  for  there 
would  not  only  be  an  absence  of  any  evidence  in  favour  of  the  propo- 
sition that  the  party  was  of  unsound  mind,  but  the  positive  testimony 
of  two  persons,  one  of  them  a  medical  practitioner,  to  his  sanity.  If, 
however,  a  different  state  of  circumstances  had  appeared  upon  the 
inquisition  before  the  jury,  it  might  be  proper  to  make  the  matter  the 
subject  of  further  investigation.  It  is  therefore  material  to  see  how  the 
evidence  stood  at  the  time  when  the  present  application  was  made,  and 
also  to  consider  whether,  upon  the  evidence  which  was  before  them,  the 
jury  came  to  a  right  conclusion. 

It  was  said  that,  in  the  verdict  which  they  gave,  the  jury  were  influ* 
enoed  by  a  suspicion  that,  in  prosecuting  the  commission  against  his 
brother,  the  petitioner  was  actuated  by  interested  motives;  but,  beyond 
the  assertion  of  the  petitioner,  there  is  no  proof  that  such  was  the  fact. 
Doubtless  it  was  the  duty  of  the  jury  not>  to  permit  themselves  to  be 
biassed  by  any  such  feelings,  however  natural.  At  all  events,  such 
feelings  cannot  operate  on  the  mind  of  the  court  which,  in  deciding 
upon  questions  of  this  kind,  must  be  governed  solely  by  the  considera- 
tion of  what  is  necessary  for  the  protection  of  the  person  and  property 
of  the  party.  I  wish  to  make  no  imputation  of  improper  motives,  but 
it  is  impossible  to  look  at  the  history  of  these  transactions  without  seeing 
that  the  care  of  the  person  of  the  alleged  lunatic  had  much  less  to  do 
with  the  suing  out  of  the  commission,  than  a  desire  to  impeach  or  in- 
validate the  deed  of  the  1st  of  January  1817.  By  the  effect  of  that 
deed,  the  expectations  of  the  petitioner,  as  his  brother's  heir  at  law 
were  displaced;  and  the  property  of  Mr.  B.  was,  under  its  provisions, 
made  distributable  upon  his  death  among  all  his  next  of  kin  equally. 
I  do  not  say  that  the  petitioner,  in  instituting  a  proceeding  of  this  kind, 
has  not  a  right  to  look  to  his  own  interest;  but  certainly  the  evidence,  as 
it  now  stands,  gives  me  the  impression  that  he  has  been  mainly  actu- 
ated by  a  desire  to  attack  the  deed  of  1817,  which  he  considers  to  be 
prejudicial  to  him.  If  any  further  proof  of  this  were  necessary,  it 
would  be  found  in  the  petitioner's  letter  of  the  29th  of  July  1834,  which 
shows  beyond  a  doubt,  tliat  the  property,  and  not  the  person  of  Mr.  B., 
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was  the  object  of  the  proceeding.  Be  that,  however,  as  it  nay,  and 
whatever  the  motives  of  the  petitioner  may  have  been,  I  am  bound 
now  to  dispose  of  the  case  in  such  a  way  as  shall  appear  to  me  most 
conducive  to  the  interests  of  the  individual  who  is  the  object  of  the 
commission. 

Another  objection  made  to  the  finding  of  the  jury,  or  rather  to  the 
grounds  on  which  they  came  to  that  finding,  was  this,  that  they  paid 
less  attention  to  the  evidence  adduced  before  them,  than  to  the  result  of 
their  own  observations,  upon  the  personal  examination  of  Mr.  B.  But 
with  what  view,  I  would  ask,  are  the  jury  permitted  to  see  and  examine. 
the  individual  at  all?  Surely  it  must  be  for  the  purpose  of  assisting 
them  in  forming  an  opinion  of  his  state  of  mind;  and  if  so,  it  must  be 
assumed  that  they  are  at  liberty  to  exercise  their  own  observation, 
and  make  their  own  inferences  from  the  result  of  their  observation. 
The  jury  had  both  kinds  of  evidence  before  them,  the  testimony  of 
others  who  had  good  opportunities  of  judging,  and  the  informatioa 
derived  from  personal  examination  and  inspection,  and  they  were 
bound  to  draw  their  conclusion  from  the  effect  of  both  combined.  Cer- 
tainly after  what  passed  at  the  interview  wiih  Mr.  B.,  as  detailed  in  the 
petitioner's  affidavits,  it  is  impossible  to  say  that  any  jury  would  have 
been  justified  in  finding  him  to  be  a  person  of  unsound  mind. 

I  throw  entirely  out  of  my  consideration  the  deed  of  1817.  Whether 
that  was,  or  was  not  a  proper  instrument  in  itself,  whether  it  was  the 
spoataneous  act  of  the  individual,  or  whether  he  was  procured  to  exe- 
cute it  without  knowing  or  understanding  its  effect,  cannot  be  material 
where  the  sole  question  is,  whether  the  party  in  the  year  1836,  is  or  is 
not  of  unsound  mind.  If  the  interests  of  the  petitioner  are  improperly 
affected  by  that  deed,  he  has  the  means  of  obtaining  in  the  regular  way 
the  relief  which  utider  the  circumstances  he  is  entitled  to. 

It  was  clear  from  the  evidence,  that  at  different  periods  of  bis  life 
Mr.  B.  had  been  subject  to  attacks  creating  unsoundness  of  mind,  and  it 
was  equally  clear  that  at  different  times  he  had  entirely  recovered  from 
those  attacks.  If  this  be  not  the  fact,  why  did  his  brother  the  petitioner 
delay  from  the  period  when  he  came  of  age,  which  must  have  been 
at  least  eight  years  ago,  until  the  year  1836,  before  he  applied  for  a  com- 
mission? 

It  is  true  that  medical  opinions  with  vespect  to  Mr.  B.'s  state  of  mind 
at  different  former  periods  are  not  at  all  conclusive;  but  they  are  import- 
ant, if  they  prove  a  state  of  mind  not  really  and  necessarily  comiooiog 
i]i3B0und.  Lunacy  with  lucid  intervals  presupposes  a  continuing  malady; 
but  occasional  unsoundness  arising  from  accidental  and  temporary 
oauass,  skuAx  as  excess,  is  no  ground  for  a  commission. 

Now,  referring  to  the  witnesses  who  were  examined  upon  the  ioqoi- 
aition,  I  .find  that  Mr.  Gaunt  speaksof  Mr.  B.'s  stateof  mind  in  the  years 
.1814.aDd  1815.  Mr.  Thompson  speaks  of  the  year  1622,  and  says  that 
xUex  Mr.  R  had  feeovered  from  his  excitement,  he  was  peifeetly  capa^ 
Jbletof  managing  himself;  and  that  if  kept  from  liquor,  he  wasnot  a  proper 
aubject  to  be  confined. 

Whitfiiekl,  who  is  not  a  medical  aian,  speaks  to  a  period  father  later 
ihan  August  1635.  Mrs.  Sha we,  a  servant  of  Mr.  Burnaan,  says  that  be 
was  at  times  not  fit  to  be  left  without  control,  but  at  other  times  he  was 
capable  of  anything.    Baker's  testimony  is  to  the  same  effect.  ^Rfft 
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witness  says  of  the  patient  that  *^  be  knows  what  he  is  about  at  most 
times,  although  at  times  he  might  be  a  little  deranged.^' 

The  two  most  important  witnesses,  however,  in  support  of  the  com- 
mission, are  Dr.  Eccles  and  Dr.  Male.  The  latter,  who  saw  Mr.  B.  in 
December  1835, 'Uhonght  him  very  weak,  judging  both  from  his  eye 
and  expressions,  but  could  not  say  whether  he  was  or  was  not  of  nn« 
sound  mind.*'  Dr.  Eccles  speaks  of  having  seen  him  about  five  weeks 
before  the  examination,  (the  exact  date  of  this  visit  is  fixed  by  Mr.  Bur- 
man  at  the  8th  of  January,)  and  he  states  that,  from  his  own  observation 
and  what  he  had  heard  from  the  witnesses,  he  thinks  him  a  man  of 
weak  mind,  and  incapable  of  taking  care  of  himself  and  his  property, 
without  control.  <<  His  mind  (Dr.  Eccles  says,)  cannot  be  characterised 
as  a  sound  mind;  I  mean  that  there  is  great  imbecility."  Such  was  the 
case  as  made  on  behalf  of  the  commission  by  the  medical  witnesses  and 
others  having  the  most  direct  means  of  forming  an  opinion. 

Against  the  commission,  Mr.  Burman,  under  whose  care  the  party 
lived  for  twenty  years,  after  speaking  to  former  periods  of  unsoundness 
commencing  with  the  year  1816,  says  that  in  the  years  1828,  1829, 
1830, 1831,  1832, 1833, 1834,  and  up  to  August  1835,  he  was  free  from 
it,  although,  in  1833,  he  laboured  under  debility  from  the  effects  of  the 
treatment  for  inflammation  in  the  lungs:  that  in  August  1835  he  returned 
to  his  friends  after  a  consultation  had  been  bad  upon  his  case  with  two 
physicians.  Dr.  James  Johnstone  and  Dr.  John  Johnstone:  that  on  the  23d 
of  August,  the  witness  saw  him  at  his  brother's,  under  excitement  from 
liquor;  that  he  took  him  home,  and  that  he  was  violent  (or  one  fortnight, 
and  ill  for  six  weeks;  that  it  was  upon  that  occasion,  and  when  he  was 
in  that  state,  that  Dr.  Male  saw  him;  that  he  was  perfectly  sane  when 
Dr.  Eccles  saw  him,  and  that  he  has  been  so  ever  since;  that  the  peti- 
tioner only  came  to  see  his  brother  three  times  in  the  course  of  nineteen 
years.  Upon  cross-examination  he  says, "  there  has  been  no  delusion 
of  late,  but  I  think  him  liable  to  a  relapse  at  any  moment;  also,  that 
since  the  year  1822  there  have  been  long  lucid  intervals,  but  there  were 
seeds  of  the  disease,  which  might  have  been  readily  excited,  and  which 
wonid  have  rendered  his  discharge  imprudent." 

Mr.  John  Johnstone,  speaking  of  the  excitement  in  August  1835,  says, 
^^I  have  seen  him  to-day.  He  is  quite  calm  and  collected,  and  I  think 
of  sound  mind.  I  think,  on  account  of  his  habit  of  drinking,  he  requires 
watching.  I  mean  by  having  a  sound  mind  at  this  time,  that  he  is  now 
equal  to  the  business  of  life  and  to  making  a  will.  I  think  him  capable 
of  managing  his  property  if  he  could  be  kept  from  drink.  If  he  could 
be  placed  in  security  from  this  I  could  sign  his  certificate.''  Dr.  James 
Johnstone  speaks  of  the  excitement  in  August,  but  does  not  appear  to 
have  seen  him  since.  v 

Mr.  Jones,  the  same  gentleman  who  makes  the  affidavit,  says, "  I 
should  suppose  Mr.  B.  to  be  a  man  of  sound  mind  from  my  observation 
of  him;"  but  he  afterwards  says,  "strong  excitement,  particularly  from 
liquor,  would  no  doubt  produce  mania.  I  should  say  Mr.  B.  would 
never  be  safe  unless  under  control.    I  don't  mean  coercion." 

Upon  this  evidence  I  do  not  think  the  jury  came  to  a  wrong  con- 
clusion. That  Mr.  B.  is  a  person  of  weak  understanding  is  clear;  that 
he  has  that  about  him  which  when  he  is  in  liquor  or  labouring  under 
other  excitement  is  readily  roused  into  mental  unsoundness  there  seems 
no  doubt:  but  that  he  is  at  this  moment,  and  that  even  at  the  date  of  the 


514  CONDENSED  ENGLISH 

[In  the  matter  of  J.  B.^1  Mylne  &  Cnig,  538.] 

inqaisition  he  was  free  from  such  affection,  and  was  of  sound  mind,  is, 
I  think,  the  fair  result  of  the  evidence  before  the  jury,  and  still  more  of 
the  affidavits  now  before  the  court. 

Under  these  circumstances  I  cannot  feel  myself  justified  in  ordering  a 
new  commission.  Had  the  application  been  made  in  the  first  instance 
upon  such  evidence,  I  should  have  refused  it;  and  I  feel  the  less  anxiety 
in  80  doing,  because  I  do  not  find  any  reason  to  apprehend  that  the  per- 
son or  the  property  of  the  individual  is  in  any  danger.  The  deed  exe- 
cuted in  January  1817  may  have  been  improper,  or  it  may  ha?ebeen 
the  rational  act  of  a  mind  sound  at  the  time,  but  sensible  of  its  liability 
to  future  disease.  But  be  that  as  it  may,  I  cannot  grant  or  refuse  a  com- 
mission to  give  either  party  an  advantage  in  the  trial  of  that  question. 

I  refuse  this  petition  because  I  find  no  sufficient  evidence  of  nnsound- 
ness  of  mind  at  the  time  of  the  inquisition,  or  at  the  date  of  the  affidavits. 
New  circumstances  may  possibly  render  an  application  proper  at  some 
future  time;  but  I  must  now  dispose  of  the  case  upon  the  evidence  before 
me  as  it  stands;  and  I  dismiss  the  application  without  costs. 
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1  3fylne  §r  Craig,  547. 

itt  the  year  1803  the  act  43  G.  3,  c.  84,  repealed  the  act  13  Blis.  o.  90,  which  pn>- 
hibited  the  ohaxging  of  benefices.  In  the  year  1817  the  act  43  6.  3,  was  repealed, 
and  the  effect  of  such  repeal  was  to  zevtve  the  act  of  Eliz.  In  die  year  1811  an 
inenmbent  duly  charged  his  then  present  benefice  with  an  amniityy  and  coToiaDtfld, 
that  if  he  should  afterwards  be  preferred  to  any  other  benefice,  he  wooM  follj 
charge  the  same  with  the  annuity;  and  that  in  the  mean  time*  the  same  shoold  be 
charged  and  chargisable  with  the  annuity.  In  the  year  1814,  the  incvmbeBt  wn 
preferred  to  another  benefice,  but  no  legal  charge  upon  it  was  ezecoted  until  the 
year  1818:  JBeld,  in  the  court  below,  and  upon  appeal,  that  the  deed  of  1611  eoo- 
stituted  a  good  equitable  charge,  which  attached  upon  the  new  beoefiee  as  aoon  as 
It  was  acquired.  There  being  subsequent  incumbrancers,  an  order  for  a  warn 
was  made  at  the  hearing,  and  affirmed  on  appeal. 

February  11,  November  9, 1836. 

THE  facts  of  this  case  are  stated  in  Mr.  Simons's  report  of  the  pro- 
ceedings before  the  Vice-Chanceilor.  6  Sim.  224,  (9  Good.  Cha.  Rep- 
48.) 

The  defendants  Meggison,  Pringle,  and  Manisty,  now  appealed  from 
the  Vice-Chancellor's  decree. 

Mr.  Tinney  and  Mr.  Metcalfe,  for  the  plaintiff,  in  support  of  the 
decree. 

The  act  57  G.  3,  c.  99,  is  not  retrospective.  It  is  clear  that  chaises 
of  benefices  made  in  the  interval,  between  the  passing  of  the  act  43  0, 
Sj  c.  84,  and  the  passing  of  the  act  57  6.  3,  c  99,  are  valid.  Doe  dem 
Broughton  i^.  Gully,  9  B.  &  C.  344,  and  Hollins  v.  Archer,  at  the  Rolls- 
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The  effiBCt  of  the  deed  of  August  181 1  Js  to  create  an  equitable  charge 
on  any  future  liviogy  which  Mr.  Warrington  might  acquire,  to  take 
effect  from  the  moment  at  which  he  should  become  entitled  to  such 
future  living.  The  charge  is  not  executory,  but  it  amounts,  in  equity, 
to  an  assignment  of  the  profits  of  the  living.  The  effect  would  not  have 
been  stronger,  if  the  words  used  had  been,  ^  doth  hereby  charge;''  those 
words  would  clearly  have  operated  as  an  equitable  assignment,  for  it  is 
perfectly  well  settled,  that  a  party  may,  in  equity,  assign  what  he  has 
not  got  at  the  time;  Curtis  t;.  Auber,  1  J.  &  W.  536;  Douglass  v.  Rus* 
sell, 4  Sim.  524,  (6  Cond.  Cha.  Rep.  239,)  affirmed  on  appeal;  1  Mylne 
&Keen,  488,  (7  Cond.  Cha.  Rep.  134;)  Alexander  v.  Duke  of  Welling* 
ton,  2  Russ.  &  Mylne,  35,  (6  Cond.  Cha.  Rep.  383,)  and  see  Lyde  v. 
Mynn,  1  Mylne  &  Keen,  683,  (7  Cond.  Cha.  Rep.  224.)  Whenever  an 
equitable  right  is  established,  a  court  of  equity  will  in  some  manner 
give  effect  to  that  right,  without  regard  to  the  form  in  which  the  right 
may  have  been  created.  The  appointment  of  a  receiver,  is  a  perfectly 
proper  mode  of  giving  effect  to  such  a  right,  as  that  which  the  plaintiffii 
have.  The  defendants  having  obtained  a  legal  right,  with  notice  of  the 
plaintiff's  equitable  interest,  will  be  held  to  be  trustees  for  the  plaintiff, 
to  the  extent  of  that  interest.  In  Bettesworth  v.  The  Dean  and  Chapter 
of  St.  Paul's,  1  Bro.  P.  C,  240,  and  Sel.  Ca.  Ch.  66,  and  2  Eq.  Ca.  Ab. 
26,  it  was  decided  that  where  a  covenant  was  partly  lawful  and  partly 
unlawful,  it  should  be  carried  into  effect  as  far  as  the  law  allowed.  A 
oourt  of  eqaity  will  consider  that  which  ought  to  have  been  done,  as 
having  been  done.  The  new  living  must  therefore  be  considered  to 
have  been  fully  charged,  in  pursuance  of  the  covenant,  within  three 
months  after  it  had  been  acquired.  It  is  not  true  that  specific  performr 
ance  will  be  ordered  only  where  damages  could  be  obtained  at  law; 
Cannel  v.  Buckle,  2  P.  Wnas.  243.  The  court  considers  the  conscience 
of  a  covenantor  bound;  and  the  specific  performance  is  only  a  mode  by 
which  the  court  gives  effect  to  this  view.  Mr.  Warrington  became  a 
trastee  for  the  plaintiff,  immediately  upon  his  obtainmg  the  living  at 
Leake. 

The  defendants  had  full  and  complete  notice  of  the  deed  of  1811,  and 
of  all  its  contents;  for  the  deed  of  1818,  which  refers  to  the  deed  of  1811, 
▼as  registered:  besides,  the  defendants  admit  by  their  answer^ that  they 
▼ere  aware  of  the  deed  of  181 1;  and  this  is  also  proved  by  the  evidenoe. 
Notice  of  the  deed  of  1811  wasy  of  course,  notice  of  all  its  contents;  Hall 
V.  Smithy  14  Ves.  426;  Taylor  v.  Baker,  Darnell,  71,  and  the  cases  there 
tefened  to. 

Mr.  Jacob  and  Mr.  Purvk,  for  the  defendants  Meggison^  Pringle^and 
Manisty. 

The  covesant  has  already  been  performed,  by  the  execution  of  the 
ted  of  1818,  which  was  accepted  in  satisfaction  of  the  covenant,  and 
▼ould  support  a  plea  of  accora  and  satisfaction. 

The  covenant  was  one  and  entire,  although  treated  by  the  Vice-Chan^ 
oelbr  as  containing  separate  parts;  the  tatter  words  are  but  a  covenant, 
like  the  former.  If  the  order  of  the  words  had  been  inverted,  the  effect 
would  have  been  just  the  same.  The  whole  doctrine  of  equitable 
char^  rests  on  the  right  to  specific  performance;  for  a  persod  tiaving 
en  equitable  charge,  has  no  estate  or  interest;  and  certainly,  there  has 
been  no  case  in  wUch  an  equitable  aasigDment  baa  been  carried  into 
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effect,  when,  in  consequence  of  an  intervening  statute,  there  could  be  do 
specific  performance. 

The  statute  of  Elizabeth  renders  the  performance  of  the  covenant 
illegal  at  law,  and  in  equity  also.  No  action  of  covenant  conid  be 
brought  upon  either  branch  of  the  covenant,  for  the  refusal  to  perform 
the  covenant  after  the  performance  of  it  has  become  unlawful;  it  is  no 
breach  of  the  covenant  at  law;  and  where  there  has  been  no  breach  at 
law,  there  can  be  no  specific  performance  in  equity:  this  was  laid  down 
by  Lord  Eldon  in  Prebble  v.  Boghurst,  see  1  Swanst.  313.  Tbecoart 
will  not  endeavour  to  evade  the  statute  of  Elizabeth;  and  the  court 
is  not  entitled  to  draw  a  distinction  between  things  which  are  mala 
prohibita,  and  things  which  are  mala  in  se;  Cannan  v.  Bryce,  3  B.  & 
Aid.  179;  Aubert  v.  Maze,  2  Bos.  &  P.  371.  Bettesworth  v.  The  Dean 
and  Chapter  of  St.  Paul's  is  the  only  case  at  all  analogous  to  this;  but 
the  decision  there  made  cannot  be  applied  to  the  present  case.  There 
is  no  instance  in  which  a  receiver  has  been  appointed,  upon  the  mere 
ground  that  there  was  no  other  mode  of  giving  relief.  By  that  means, 
the  court  would  give  indirectly  the  benefit  of  a  specific  perforoiance,  io 
cases  in  which  a  specific  performance  could  not  be  had.  The  effect  of 
the  decree  is,  that  there  must  be  a  perpetual  receiver.  Is  the  appoim- 
znent  of  a  receiver  to  be  considered  as  an  execution?  There  is  no  case 
of  an  execution  in  this  court  to  raise  a  sum  of  money. 

There  can  be  no  such  thing  as  a  rent  charge  out  of  tithes;  Co.  Litt. 
47,  a.  The  covenant  to  charge  the  tithes  could  not  have  more  effect  in 
equity  than  at  law,  where  it  would  have  none.  While  charging  bene- 
fices was  lawful,  equity  could  only  have  directed  a  demise  for  ninety- 
nine  years,  if  the  incumbent  should  so  long  live.  In  the  case  of  a 
sequestration,  the  bishop  has  the  power  of  deciding  what  part  of  the 
income  shall  be  set  apart  to  provide  for  the  performance  of  the  duties  of 
the  cure;  but  can  this  court  do  that?  The  debt  is  one  which  accrues  de 
anno  in  annum;  it  cannot  be  worked  out  in  this  court. 

Mr.  Tinney,  in  reply,  was  desired  by  the  Lord  Chancellor  to  confine 
himself  to  the  question,  whether  there  was  a  distinct  chai^  upon  the 
subsequently  acquired  benefice. 

The  new  living  was  to  stand  chained  and  chargeable  until  Mr.  War- 
rington should  have  formally  charged  it;  it  now  stands  charged,  there- 
fore, because  Mr.  Warrington  cannot  formally  charge  it.  A  very  good 
equitable  estate  may  be  created,  although  a  court  of  law  can  take  no 
notice  of  it.  If  a  man  were  to  grant  and  convey  land  to  another,  no 
estate  at  law  would  pass,  but  a  very  good  equitable  title  would  be  given 
to  the  grantee.  So,  before  the  statute  of  uses,  a  covenant  to  stand  seised, 
vested  the  equitable  estate  in  the  covenantee,  and  a  lease  for  a  year 
vested  the  equitable  estate  in  the  bargainee.  If  these  had  not  been 
equitable  estates  before  the  statute,  they  would  not  now  be  legal  estates 
tinder  the  statute's  operation.  Even  where  an  agreement  is  executory, 
the  court  looks  back  to  the  time  at  which  it  was  made.  Bettesworth  r. 
The  Dean  and  Chapter  of  St.  Paul's  is  quite  in  point,  as  showing  that 
if  the  whole  covenant  cannot  be  performed,  yet  that  that  part  of  it 
shall  be  performed  which  is  not  inconsistent  with  the  law.  In  that  case, 
a  covenant  was  made  to  grant  a  lease  for  ninety-nine  years,  which  it 
afterwards  became  unlawful  to  do;  the  covenant,  therefore,  was  goM 
at  law;  but  the  House  of  Lords,  upon  appeal  from  the  Court  of  Cbanoirfy 
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granted  a  specific  performance  of  the  covenant,  by  directing  that  a  lease 
should  be  granted  for  as  long  a  term  as  the  law  still  allowed,  namely, 
forty  years.  Neither  in  Curtis  v,  Anber,  nor  in  Donglas  v,  Russell,  nor 
in  Alexander  v.  Duke  of  Wellington,  was  the  doetrine  of  specific  per*- 
formance  alluded  to  by  the  judges,  with  reference  to  the  power  of  cre- 
ating an  equitable  interest  in  property  which  should  be  afterwards 
acquired.  A  man,  having  a  legal  estate,  may  declare  himself  trustee  for 
another.  That  is  not  a  contract  to  be  enforced  by  a  decree  for  specific 
performance.  In  the  present  case,  Mr.  Warrington  declares,  in  effect, 
that  he  will  be  a  trustee  of  the  new  living  for  the  person  entitled  to  the 
annuity.  It  is  true,  that  if  a  rent  charge  were  granted  out  of  the  whole 
rectory,  a  distress  could  be  made  upon  the  glebe  only;  but  a  demise  of 
the  whole  rectory  might  be  made  for  a  term.  The  person  to  whom  the 
rec(ory  was  demised,  would  be  considered,  by  the  Ecclesiastical  Court, 
liable  to  perform  the  duties  of  the  cure,  and  if  necessary,  that  court 
would  put  a  sequestration  upon  him  for  that  purpose.  Suppose  that  by 
reason  of  Mr.  Warrington  being  abroad,  the  plaintiff  could  have  procured 
DO  actual  demise  of  the  new  living,  he  might  have  filed  his  bill,  and  ob- 
tained just  such  a  decree  as  the  Vice-Chancellor  has  made  now.  If  that 
decree  had  been  made  before  the  statute  of  the  57  G.  3,  c.  99,  it  would 
not  have  been  affected  by  it.  Whenever  a  person  entitled  to  an  equit- 
able estate,  can  get  the  legal  estate,  this  court  protects  the  equitable 
estate  by  a  receiver. 

The  Lord  Chancbllob  expressed  his  opinion  that  it  was  made  out 
that  the  defendants  had  notice  in  fact  of  the  deed  of  1811,  and  of  its 
contents,  at  the  time  at  which  their  warrant  of  attorney  was  executed. 

Nov.  9.  The  Lord  Chancellor. — This  was  an  appeal  by  certain  of  ^ 
the  defendants,  jtidgment  creditors  of  the  Rev.  Mr.  Warrington,  vicar  of 
the  parish  of  Leake;  and  the  question  is,  whether  the  plaintiff  has  or  has 
not  a  preferable  charge  upon,  and  title  to  the  proceeds  of  the  vicarage. 
The  defendant's  title  is  under  a  judgment  and  sequestration  of  the  year 
1333,  and  before  they  obtained  that  judgment,  they  had  notice  of  the 
plaintiff's  title.  The  question,  therefore,  turns  upon  the  validity  of  that 
title,  and  the  remedy  by  which  the  plaintiff  is  entitled  to  enforce  it. 

Before  adverting  to  the  facts,  which  are  relied  upon  as  constituting 
the  plaintiff's  title,  it  is  material  to  consider  the  state  of  the  law  as  to 
cbaiging  ecclesiastical  benefices.  • 

This,  by  a  statute  of  flllizabeth,  was  made  illegal.  But  that  statute 
Was  repealed  by  the  act  43  6.  3,  c.  84,  which  was  passed  in  the  year 
1803;  and  so  the  law  remained  till  the  year  1817,  when  by  the  act  57 
(y*  3,  c.  99,  the  charging  ecclesiastical  benefices  was  again  prohibited. 
So  that  from  1803  to  1817,  and  consequently  in  the  year  1811,  when  the 
security  which  constitutes  the  title  of  the  plaintift*  was  executed,  and  in 
the  year  1814,  when  Mr.  Warrington  obtained  the  vicarage  of  Leake, 
the  property  claimed  to  be  affected  by  the  security,  there  was  no  law 
prohibiting  a  clergyman  from  charging  bis  ecclesiastical  benefice. 

The  security  under  which  the  plaintiff  claims  is  dated  the  9th  of  Au« 
goat  1811,  at  which  time,  Mr.  Warrington  was  incumbent  of  a  living  in 
the  city  of  London;  and  the  deed  is  a  grant,  for  a  valuable  consideration, 
of  an  annuity  of  150/.  to  one  James  Cottle,  for  the  life  of  Mr.  Warring* 
toa,  with  a  power  of  entry  and  distress  upon  that  living,  to  secure  the 
Vol.  XIII,. 
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annuity,  and  a  grant  of  the  revenue  of  it  for  99  years,  determinable 
with  the  incumbency  of  Mr.  Warrington,  with  a  power  of  sale  and 
mortage:  and  in  the  deed  there  was  the  following  covenant,  nameljr, 
that  in  case  Mr.  Warrington  should  at  any  time  or  times  thereafter^  be 
preferred  or  promoted  to  any  other  ecclesiastical  benefice  or  benefices 
in  lieu  of  or  in  exchange  for,  or  in  addition  to  his  then  vicarage  aod  rec- 
tory, or  his  church  or  ecclesiastical  preferment  for  the  time  being,  he 
would,  at  his  own  costs  and  charges,  within  three  calendar  months  next 
after  such  events  should  happen,  fully  charge  the  same  benefice  or 
benefices,  with  payment  of  the  annuity  of  150/.,  and  also  demise  the 
same  to  a  trustee  of  Cottle's  nomination,  in  the  same  manner,  in  all 
respects,  as  the  vicarage  and  rectory,  were  thereby  charged  and  demised^ 
for  securing  the  annuity;  and  that,  in  the  mean  time,  the  same  benefice 
and  benefices,  should  be  charged  and  chargeable  with  and  liable  to  the 
payment  of  the  annuity  of  150/.  A  memorial  of  this  deed  was  dnly  en* 
rolled,  and  no  question  is  made,  but  that  this  instrument  was  at  the  tiine 
perfectly  regular,  and  operative  as  a  charge  upon  the  living  of  whicb 
Mr.  Warrington  was  at  that  time  possessed.  There  wasa  wammtof 
attorney  to  confess  judgment  as  a  further  security,  upon  which  judgment 
was  entered  up.  In  1813  James  Cottle  assigned  this  annuity  and  all 
the  securities  to  the  plaintiff,  and  the  anuity  being  in  arrear,  the  then 
living  of  the  grantor  was  sequestered  under  the  judgment  In  Novem- 
ber 1814,  Mr.  Warrington  exchanged  this  living  for  the  vicarage  of 
Ijoake:  and  in  1815  that  vicarage  of  Leake  was  sequestered  under  the 
same  judgment  for  the  benefit  of  the  plaintiff,  and  to  obtaeiin  payment  of 
the  arrears.  It  appears  that  this  judgment  was  not  registered  in  the 
county  of  York,  and  the  defendants  having  obtained  a  jadgment  of  the 
year  1832  which  was  duly  registered,  and  issued  a  sequestration  upoo 
^  it,  against  the  vicarage  of  Leake,  a  contest  arose  in  the  Court  of  King's 
Bench,  as  to  which  judgment  was  to  have  the  preference;  that  contest 
ended  in  the  court  deciding  in  favour  of  the  defendants,  the  appellants, 
and  the  plaintiff  was  thereupon  ordered  to  pay  to  them  what  he  had 
received  from  the  vicarage,  under  his  sequestration^  since  the  date  of  the 
sequestration  of  the  defendants. 

This  proceeding  established  that,  at  law,  and  as  between  the  two 
sequestrators,  the  defendant  had  the  better  title;  but  it  could  not  afibet 
the  question  whether  the  plaintiff  had  any  equitable  title  to,  or  was 
entitled  to  any  equitable  charge  upon  the  vicarage  of  Leake.  It  appears 
that  in  the  yea»  1818,  the  plaintiff  had  procured  Mr.  Warrington  to 
execnte  a  deed,  for  the  purpose  of  carrying  into  effect  the  coteoftnt  in 
the  deed  of  1811,  by  creating  a  formal  legal  charge  upon  thevioariS^of 
Leake,  to  secure  the  annuity;  but  the'^ct  57  O.  3,  c.  99,  having  before 
passed,  in  the  year  1817,  that  deed  was  clearly  illegal,  and  of  no  effect. 
The  question  then  is,  whether  under  these  circumstances,  the  plaintiff  » 
entitled  to  charge  upon  the  vicarage  of  Leake,  under  the  covenant  and 
charge  in  the  deed  of  1811;  for  if  he  is,  then,  as  the  defendants  had 
notice  of  that  deed  before  they  obtained  their  judgment,  such  charge 
must  be  preferred  to  that  judgment.  . 

It  is  first  to  be  considered  what  would  have  been  the  plaintiff's  title  ii 
the  act  57  G.  3,  c.  99,  had  not  passed;  and,  secondly,  what  effect  b^ 
that  upon  the  plaintiff's  title.  If  that  act  had  not  passed,  the  pittntm 
would  have  been  entitled  to  a  present  equitable  charge  upon  theTicaivg^ 
of  Leake,  with  a  right  to  call  upon  Mr.  WaftiDgtoH  to  give  him  a  leg*^ 
charge  upon  it. 
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There  can  be  no  doubt  that  a  covenant  to  charge  or  dispose  of,  ov 
aflfect  lands  hereafter  to  be  acquired,  operates  in  equity  upon  lands  so 
afterwards  acquired.  Robinson  v.  Macdonnell,  5  M.  &  S.  228;  Curtis 
V,  Anber,  1  J.  &  W.  526;  Douglas  v,  Russell,  4  Sim.  524,  and  1  Mylne 
k  Keen,  488;  and  Alexander  v.  The  Duke  of  Wellington,  2  Russ.  & 
Mylne,  35,  were  cited  to  establish  this  proposition;  and  upon  that  poini 
there  is,  I  think,  no  doubt;  that  is,  that  such  a  charge  upon  lands  to  be 
afterwards  acquired,  would  have  been  good,  to  affect  such  after  acquired 
lands,  against  the  party  creating  the  charge.  If  that  be  so,  the  present 
qnestion  must  be  answered  in  the  affirmative;  and  what  remains  to  be 
considered  is,  does  the  act  57  6.  3,  c.  99,  prevent  such  equity  from  attache 
ing  upon  and  affecting  the  vicarage.  The  act  is  not  retrospective;  it  pre* 
vents  any  new  charge  from  being  created;  but  does  it  make  void  a  charge 
by  a  deed  of  a  prior  date,  declared  to  affect  the  vicarage  in  question,  imtil 
such  equitable  charge  shall  be  converted,  in  pursuance  of  the  covenant, 
into  a  legal  charge?  Does  the  act,  by  preventing  the  legal  charge  from 
being  created,  destroy  the  equitable  lien?  If  so,  it  would  have  a  retro-r 
spective  effect,  which  it  does  not  profess  to  have.  Suppose  the  deed  of 
1811  had  not  contained  any  covenant  to  execute  a  legal  charge  upoa 
any  newly  acquired  benefice,  but  merely  a  proviso  and  agreement  that 
any  such  newly  acquired  benefice  should  be  charged  and  chargeable 
with,  and  liable  to  the  payment  of  the  said  annuity,  could  it  be  doubted 
that  upon  Mr.  Warrington  becoming  vicar  of  Leake  in  1814,  that  bene-* 
fice  became  equitably  chargeable  with  the  annuity?  If  so,  can  the 
covenant  to  make  a  legal  charge  destroy  the  equitable  charge?  Can  the 
covenant  for  further  and  better  assurance,  destroy  the  assurance  actual!;^ 
executed?  On, the  part  of  the  defendants  the  appellants,  this  was 
bardly  questioned;  but  it  was  contended  that  the  covenant  was  all  one, 
and  that  it  amounted  only  to  a  covenant  (or  a  legal  charge,  which  had  ' 
becoQie  illegal  before  any  attempt  was  made  to  enforce  it.  I  am  clearly 
of  opinion ,  however,  that  this  is  not  the  true  construction  of  the  deed  of 
1811,  and  that  there  is  an  equitable  charge  independently  of  the  cove- 
nant to  execute  a  legal  charge.  It  was  then  said  for  the  defendants, 
that  all  equitable  charges  rest  upon  specific  performance,  and  the  right 
to  have  a  legal  charge.  This  is  by  no  means  so.  The  equitable  incum- 
brancer has  totally  different  remedies.  What  right  has  an  equitable 
mortgagee  by  a  deposit  of  deeds,  to  ask  for  a  legal  mortgage?  I  am,  for 
this  reason,  of  opinion,  that  the  Vice-Chancellor's  judgment  was  correct 
io  giving  effect  to  this  equitable  charge,  upon  the  vicarage  of  Leake,  to 
secure  the  annuily- 

But  the  defendants  complain  of  the  mode  in  which  this  equity  was 
enforced  by  the  decree;  for  they  say  that  the  Vice-chancellor  has  ordered 
the  defendants  to  account  for  what  they  have  received  from  the  vicar- 
age, under  their  judgment  and  sequestration,  although  the  Court  of 
King's  Bench  ordered  the  plaintiff  to  pay  to  them  what  he  had  received; 
but  lam  of  opinion  that  this  direction  was  perfectly  correct.  The  Court 
of  King's  Bench  bad  only  to  deal  with  the  legal  judgments  and  execu- 
tions, and  finding  that  the  plaintiff's  judgment  could  not  prevail  against 
that  of  the  defendants,  it  gave  eflSect  to  the  judgment  of  the  defendants 
^Qcordingly.  This  court,  however,  does  not  deal  with  those  legal  judg- 
ments; but  finding  that  the  plaintiff  had  an  equitable  title  prior  to  the 
defendant's  judgment,  of  which  equitable  title  the  defendants  had  uotiee, 
^  the  plaintiff  having  such  equitable  title,  was  acttially  in  possession, 
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of  which  he  was  deprived  by  force  of  the  defendants'  legal  title,  most 
properly  makes  the  defendants  account  for  what  they  have  so  taken, 
adversely,  from  the  property  to  the  proceeds  of  which  the  plaintiff  was 
entitled;  for  although  the  plaintiff  certainly  was  in  possession,  under  a 
supposed  legal  title  which  proved  to  be  invalid,  yet,  as  he  had  an  equi- 
table charge,  and  was  in  fact  in  possession,  Mr.  Warrington  and  those 
claiming  through  him  with  notice  of  the  plaintiflPs  title,  cannot  in  this 
court  be  permitted  to  recall  what  the  plaintiff  has  so  received,  or  to 
assert  a  title  to  receive  the  profits  of  the  property  charged,  after  the 
equitable  incumbrancer  has  asserted  his  title  to  such  receipt.  The 
defendants,  indeed,  say  that  the  plaintiff  never  asserted  his  equitable 
title,  and  that  he  did  not  apply  for  a  receiver  until  the  year  183S;  bnt 
up  to  that  time  had  been  in  actual  possession  under  the  sequestra- 
tion. Those  who  permitted  him  so  to  be  in  possession,  cannot  dispute 
his  right  to  retain  profits  which  he  had  an  equitable  title  to  receive. 

It  was  lastly  contended  for  the  appellants  that  the  court  will  not 
appoint  a  receiver,  except  to  provide  for  the  ultimate  relief  at  the  bearing. 
But  how  can  the  appellants  object  to  this,  if  the  incumbent  does  not? 
The  appellants,  if  properly  postponed  to  the  plaintiff's  claim,  have  rather 
an  interest  in  having  the  receiver  continued  to  secure  the  payment  of 
the  prior  incumbrance;  but,  independently  of  this  objection,  I  am  of 
opinion  that  this  court  will,  to  secure  an  equitable  incumbrancer,  which 
the  plaintiff  is,  take  possession  of  the  property  charged,  by  means  of  its 
receiver,  as  is  done  by  the  decree.  Accounts  are  to  be  taken,  the  priority 
of  incumbrances  is  to  be  ascertained,  moneys  received  are  to  be  paid  into 
court,  further  directions  are  reserved,  and  the  receiver  is  continued;  which 
I  think  perfectly  regular. 

I  am,  therefore,  of  opinion  that  the  appellants  have  aftogether  failed  to 
show  any  error  in  the  decree.  The  appeal,  therefore,  must  be  dismissed 
with  costs. 


Mare  v.  Malachy. 

■  1  Myhe  4r  Craig^  559. 

A  bill  was  filed  by  a  person  who  claimed  a  certain  definite  interest  in  a  ome  id^ 
mining  adventaie,  as  one  of  a  number  of  copartners,  stating  that  the  defeiuliDts, 
who  were  the  legal  owners  of  the  mine,  and  also  copartners  In  the  adrentorei  ha<l 
subsequently,  unknown  to  the  plaintiff,  but  with  the  consent  of  the  other  copartnerSf 
and  after  fully  accounting  to  such  copartners  for  their  shares  of  the  profits  op  to  that 
time,  sold  and  conveyed  the  mine  to  trustees  for  a  joint  stock  company,  the  propetj 
of  which  was  held  by  a  numerous  body  of  proprietors  in  transferable  shares  passing 
by  delivery  of  the  certificates,  and  had  received  ttie  consideration  for  the  sale,  partly 
in  money,  and  partly  in  shares  in  the  joint  stock  company,  and  praying  that  tbe 
defendants  might,  at  the  plaintiff's  election,  either  account  to  the  plaintiff  for  bis 
proportion  of  the  profits  derived  from  the  sale,  or  out  of  the  shares  in  tbe  joist  stock 
company  in  their  hands,  might  transfer  to  him  such  a  number  of  shares  as  woold  be 
equivalent  to  the  interest  which  the  plaintiff  had  in  the  original  adventure:  ^^« 
that  a  demnner  will  not  lie  to  such  a  bill  on  tbe  ground  that  the  other  copartoeia  m 
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the  orig;inal  adTentaief  or  the  trastees  or  sharebolders  of  tl^e  joint  atook  eompaay 
are  not  made  parties. 

jQoe  11, 13, 18,  25, 1836. 

» 

THE  bill,  which  was  filed  by  John  Mare  against  Robert  Malacby 
and  Joseph  Malachy,  in  substance  stated,  that  before  the  year  1839, 
there  existed  ia  certain  lands  in  the  parish  .of  Calstock  in  the  county  of 
Cornwall,  a  tin  and  copper  mine  called  Wheal  Duchy  mine,  which  was 
worked  by  certain  persons  as  adventurers,  under  a  lease,  which  expired 
in  the  year  1830:  That  the  mine  being  then  given  up,  and  the  possession 
being  vacant,  Robert  Malachy  and  Joseph  Malachy,  with  the  license  of 
William  Worth,  who  was  seised  in  fee  of  the  lands,  and  entitled  to  the 
mines  and  minerals  therein,  having  made  search  upon  the  lands,  disoor 
vered  some  appearances  of  silver  ore,  and  in  consequence  applied  for  a 
lease  of  the  mine,  to  which  they  gave  the  name  of  Wheal  Brothers  mine; 
and  that  Worth  accordingly  agreed  to  grant  to  Robert  Malachy  and  bi^ 
copartners  a  lease  of  the  mine  fox  a  term  of  ten  years,  and  that  a  memo- 
randum of  agreement  dated  the  23d  of  June  1832,  was  prepared  and 
signed  by  Worth,  specifying  the  terms  and  conditions  on  which  such 
lease  was  to  be  granted:  That  afterwards  in  pursuance  of  such  agree- 
ment, a  lease  dated  the  29th  of  September  1833  was  executed  by  Worth 
to  Robert  Malachy  and  his  copartners  for  ten  years,  upon  the  terms  and 
conditions  specified  in  the  agreement:  That  Joseph  Malachy  was  inter- 
ested to  some,  though  the  plaintiff  had  been  unable  to  discover  to  what 
extent,  in  this  agreement  and  lease;  but  that  it  wus  alleged  by  the  de- 
fendants, that  Joseph  Malachy  was  alone  interested  therein,  and  that 
the  name  of  Robert  Malachy  was  merely  used  as  a  trustee  for  him: 
That  subsequently  to  the  agreement,  the  Malachys  entered  into  posses- 
sion of  the  mine,  and  erected  buildings  and  machinery,  and  carried  on 
mining  operations  there  for  some  time:  That  in  the  month  of  April  1833, 
they  endeavoured  to  induce  other  persons  to  become  concerned  jointly 
with  them  in  the  mine;  and  with  that  view  proposed  to  divide  the  in- 
terest in  the  mine,  into  100  shares,  50  of  which,  being  one  half  of  their 
entire  interest,  they  proposed  to  sell  upon  the  terms  stated  in  certain  re- 
solutions written  in  the  cost-book  of  the  mine,  such  cost-book  being  a 
book  kept  by  the  Malachys,  in  which,  agreeably  to  the  usage  in  the 
management  of  Cornish  mines,  was  entered,  not  only  an  account  of  the 
current  expenditure  upon  the  works,  but  also  a  record  of  all  material 
transactions  relating  to  the  mine,  and  especially  of  the  transfer  of  shares 
in  it,  and  which  contained  or  constituted  the  evidence  of  the  title  of  the 
shareholders. 

The  bill  then  set  out  such  several  resolutions,  which  were  dated  the 
2d  of  September  1833,  and  which  after  reciting  the  lease  agreed  to  be 
granted  by  Worth,  stated  the  terms  on  which  the  undersigned  proprietors 
of  the  Wheal  Brothers  mine,  were  to  be  admitted  as  shareholders,  and 
which  were  to  the  effect  that  Robert  Malachy  had  agreed  to  dispose  of 
one  moiety  of  his  interest  in.  the  Uase  and  mine,  by  dividing  such  moiety 
into  50  shares,  upon  each  of  whidi  the  several  subscribers  were  to  make 
advances  to  the  extent  of  10/.  for  the  purpose  of  raising  a  fund  for  work- 
ing the  mine;  and  that  the  mine  should  thenceforward  be  carried  on 
under  the  management  of  the  two  Malachys  at  a  fixed  salary,  and  that 
<^rtaiQ  sums  should  be  paid  to  them  out  of  the  subscribed  fund,  in  con- 
^deration  of  the  outlay  they  had  already  incuired.   The  bill  then  stated 

45* 
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that  the  cost-book  containing  the  entry  of  these  resolutions,  \7as  kept  in 
the  custody,  and  that  the  entry  was  made  in  the  handwriting  of  the 
Malachys,  or  one  of  thena;  that  the  plaintiff,  with  the  privity  and  consent 
of  the  Maiachys,  and  in  pursuance  of  his  agreement  with  them,  signed 
the  resolutions  in  the  cost-book,  as  the  owner  of  two  ^th  shares  in 
the  mines;  and  that  he  thereby  became  a  partner  with  them  in  the  mining 
speculation,  to  the  extent  of  such  two  ^th  shares;  and  that  other 
persons  also  took  shares  upon  the  same  terms,  and  signed  the  resolutions 
as  the  owners  of  the  respective  number  of  shares  which  they  respectively 
took;  but  that  the  number  of  shares  so  taken,  did  not  amount  to  nine- 
teen, and  that  the  Malachys,  or  one  of  them,  continued  to  be  interested 
in  the  remainder  of  the  mine.  The  bill  then  stated  that  no  demand  was 
ever  made  on  the  plaintiff  by  the  Malachys,  for  any  money  as  a  contri- 
bution towards  the  expenses  of  the  mine;  but  that  the  plaintiff,  being  an 
iron  founder,  supplied  at  their  request,  for  the  use  of  the  mine,  pumps 
and  iron  work,  to  the  full  amount  of  any  calls  that  became  due,  or  could 
have  been  made  upon  him  in  respect  of  his  shares  under  the  aforesaid 
resolutions,  and  that  no  payment  had  been  made  to  the  plaintiff  for  the 
articles  so  supplied,  it  being  understood  that  the  price  thereof  was  to  be 
retained,  or  applied  towards  satisfaction  of  what  might  be  payable  from 
time  to  time,  on  account  of  such  calls:  That  the  Malachys,  by  letters 
and  documents,  and  otherwise,  uniformly  stated  and  admitted  that  the 
plaintiff  had  taken  and  was  entitled  to  two  J^th  shares,  and  was  to  tliat 
extent  a  shareholder  and  copartner  with  them  in  the  mining  concern: 
That,  under  the  circumstances  aforesaid,  the  Malachys  had  the  exclusire 
management  of  the  mine,  and  obtained  therefrom  considerable  quantities 
of  silver  and  other  ores,  which  they  sold,  and  which,  after  paying  all  the 
costs  and  the  dues  reserved  by  the  lease,  yielded  a  large  profit,  the  whole 
of  which  had  been  received  by  the  Malachys;  but  that  though  the  plaintiff 
was  entitled  to  two  ,^th  parts  of  such  profit,  they  had  never  accounted 
to  the  plaintiff  for  the  same. 

The  bill  then  stated,  as  an  allegation  of  the  defendants,  that  by  some 
deed  executed  in  July  1834,  Robert  Malachy  assigned  the  mine  and 
premises  for  the  residue  of  the  term  of  ten  years,  and  all  the  interest 
comprised  in  the  lease,  to  Joseph  Malachy,  his  executors,  administrators, 
and  assigns;  and  that  by  an  indenture  dated  the  6th  of  March  1S35, 
William  Worth  granted  a  reversionary  lease  of  the  mine  and  premises 
to  Joseph  Malachy  and  his  partners,  their  executors,  administrators,  and 
assigns,  for  a  term  of  ten  years,  to  commence  from  the  expiration  of  the 
existing  lease;  and  the  plaintiff  charged  that  Robert  Malachy  was  a 
trustee  for  the  plaintiff  of  two  g^th  parts  of  the  legal  estate  in  the  mine 
for  the  term  of  ten  years,  and  that  Joseph  Malachy  became  by  reasoti 
of  such  transactions,  a  trustee  of  such  two  ^th  parts  in  the  mine  during 
the  terms  comprised  in  the  current  and  reversionary  leases,  subject  to 
the  terms  of  the  resolutions  of  the  2d  of  September  1833. 

The  bill  then  stated,  that  in  July  1835,  Joseph  Malachy,  wtth  the 
privity  of  Robert  Malachy,  agreed  to  sell  the  entirety  of  the  m\ne,  in- 
cluding the  plaintiff's  shares  therein,  to  Blount,  Harrison,  and  Hcathomr 
for  100,000/.,  or  some  other  large  sum,  for  the  purpose  of  forming  an 
extended  company  for  working  such  mine,  under  the  name  of  the  Wh^l 
Brothers  Mining  Company;  and  that  it  was  agreed  that  tlie  mine  shoiud 
be  divided  into  5000  shares  of  the  value  of  20/.  each,  for  which  certificates 
should  be  issued,  signed  by  the  trustees  or  directors  of  the  proposed  com* 
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pany,  such  shares  to  be  transferable  by  delivery  of  the  certificates;  and 
that  such  sum  of  100,000/.  should  be  paid  to  Joseph  Malachy,  one  half 
ill  money,  and  the  other  half  in  shares,  and  that  2500  of  such  shares 
should  accordingly  be  issued  to  him  in  satisfaction  of  a  moiety  of  the 
purchase-money,  and  that  in  respect  of  such  shares  he  should  be  ajpart- 
ner  in  the  mining  concern,  with  power,  however,  to  transfer  and  dispose 
of  them  or  to  purchase  other  shares  at  his  pleasure. 

The  bill  next  stated,  as  an  allegation  of  the  defendants,  that, by  an 
indenture  dated  the  28th  of  July  1835,  Joseph  Malachy,  in  pursuance 
of  the  agreement,  and  for  the  considerations  therein  mentioned,  granted, 
bargained  sold,  aliened,  transferred,  and  set  over  unto  Blount,  Harrison, 
and  Heathorn,  thejr  executors,  &c.  the  mine  and  premises  comprised  in 
the  several  leases  of  the  29th  of  September  1833  and  the  6th  of  March 
1835,  with  all  the  powers,  rights,  and  privileges  thereto  annexed,  and 
all  the  works  and  machinery  thereupon,  during  the  residue  of  the  said 
two  terms;  and  that  it  was  further  alleged,  that  by  a  deed  poll  of  even 
date  therewith,  Blount,  Harrison,  and  Heathorn  declared  that  they  held 
all  the  property  so  conveyed  to  them  in  trust  for  themselves  and  the 
persons  who  then  were  or  thereafter  shoultl  be  copartners  or  share- 
holders in  the  Wheal  Brothers  Mining  Company,  and  as  part  of  the* 
property  of  such  company. 

The  bill  further  stated,  that  the  Malachys  had  by  means  of  the  afore- 
said indentures  or  otherwise,  assigned  the  whole  of  the  legal  estate  ia 
the  mine  for  the  residue  of  the  said  terms  to  Blount,  Harrison  and  Hea- 
thorn, their  executors,  &c.,  and  that  the  same  had  become  vested  in 
theoi  upon  trust  for  themselves  and  the  other  persons  interested  in  the 
5000  shares  into  which  the  mining  concern  had  been  agreed  to  be 
divided;  and  that  a  company  had  been  formed  of  the  persons  so  in- 
terested, upon  terms  similar  to  those  contained  in  the  resolutions  of  the 
2d  of  September  1833;  and  that  the  defendants,  in  the  month  of  July  * 
1635,  delivered  up  possession  of  the  mine  and  premises  to  the  trustees, 
who  had  ever  since  been  and  now  were  in  possession,  and  had  con- 
tinued to  work  the  same  for  the  benefit  of  the  company:  That  the  trus- 
tees, in  pursuance  of  the  agreement,  had  paid  to  Joseph  Malachy  a  large 
sum  of  money  as  the  consideration  for  the  assignment  of  the  mine,  and 
they  had  also  issued  for  his  use  2500  shares  in  the  mining  concern,  and 
that  2500  certificates  for  the  same,  properly  signed,  and  each  represent- 
ing one  5000th  part  of  the  mine,  and  being  his  evidence  of  title  thereto, 
were  delivered  to  him,  and  that  he  became  entitled  thereto. 

The  bill  further  stated,  that  the  agreement  between  the  defendants 
snd  the  trustees,  and  the  sale  and  assignment  of  the  mine,  were  n^ade 
without  the  consent  or  privity  of  the  plaintiff,  who  was  not  informed 
or  consulted  therein,  but  that  all  the  other  persons  who  were  entitled 
to  any  shares  or  interest  in  such  mine  consented  to  and  concurred  in 
such  agreement,  sale,  and  assignment;  and  that  Joseph  Malachy  had 
duly  accounted  to  all  such  other  persons  for  their  respective  proportions 
of  the  profits,  produce,  and  benefit  obtained  thereby,  and  also  for  their 
^pective  shares  of  the  profits  of  the  mine  up  to  the  time  when  the 
same  was  delivered  up  to  the  trustees;  and  such  other  persons  were  not 
entitled  to  make,  and' did  not  make  any  claims,  and  were  not  subject  to 
&ny  liabilities  in  respect  of  such  agreement,  sale  and  assignment  of  the 
profiu  and  working  of  the  mine  up  to  the  time  when  the  same  was  so 
delivered  up. 
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The  bill,  after  stating  that  it  was  alleged  that  before  or  at  the  lime  of 
the  agreement,  the  trustees  and  the  other  persons  interested  in  the  miniDg 
company  had  no  notice  of  the  plaintiff^s  right  or  claim  to  the  two  ^^h 
shares,  went  on  to  charge  that  since  the  shares  in  the  Wheal  Brothers 
Mining  Company  were  issued  to  or  vested  in  Joseph  Malachy  and  the 
certificates  delivered  to  him,  he  had  sold  some  of  such  shares  for  la^ 
prices,  and  he  had  also,  as  was  alleged,  bought  some  other  shares  therein, 
and  was  now  the  owner  of  2500  snoth  shares,  or  some  very  large  num- 
ber of  shares,  and  at  all  events  greatly  exceeding  100  shares,  in  the  said 
mining  concern,  and  of  a  corresponding  number  of  certificates,  and  he 
was  able  to  transfer  to  the  plaintiff  such  part  of  the  mine  as  was  eqoal 
to  the  plaintiff's  two  j^th  shares,  that  is  to  say,  100  of  such  5000  shares, 
and  to  deliver  over  to  him  the  certificates  of  such  shares. 

The  bill  further  charged,Hhat  the  plaintiff  was  entitled  to  a  diseo?eiy 
from  Joseph  Malachy  of  his  dealings  and  transactions  with  respect  to 
the  mine  and  premises,  and  the  shares  thereof,  and  of  the  terms  on  which 
and  the  times  when  he  had  sold  and  assigned  the  same,  and  also  to  adopt 
or  reject  such  respective  sales,  or  any  of  them;  and  that  if  he  should 
adopt  the  sale  of  the  mine  and  premises,  then  he  would  be  entitled  to 
receive  from  Joseph  Malachy  two  ^th  parts  of  all  sums  paid  to  the  de- 
fendant for  the  sale  of  the  entirety  of  the  mine  and  premises;  and  if  any 
part  of  the  price  bad  been  paid  in  shares,  then  he  would  be  entitled  to 
have  the  like  proportion  of  such  shares  transferred  to  him,  and  to  have 
the  certificates  thereof  delivered  to  him  by  the  said  defendant;  and  if  any 
■of  such  shares  had  been  sold  by  the  defendant  at  a  profit,  the  plaintiff 
would  be  entitled  to  a  share  of  siKh  profit,  and  would  also  be  entitled  in 
'  respect  of  the  shares  which  he  should  so  receive,  k>  be  paid  by  the  de- 
Andant  such  sums  as  the  defendant  had  received  or  :dtionld  receive  on 
'«ccoaHt  of  the  mine,  and  as  should  be  incident  to  such  shares. 

The  bill  further  diarged,  that  in  case  the  plajatiff  should  elect  not  to 
adopt  such  contract  for  the  sale  of  ihe  mine,  he  would  then  be  entitled 
as  against  the  defendants,  and  without  interfering  with  the  rights  or 
interests  of  the  trustees  or  of  the  other  parties  imereaCed  in  the  nuning 
company,  which  he  was  not  desiitous  of  interfering  with,  to  have  out  of 
the  interest  which  Joseph  MaUichy  had  in  the  «nine  and  premises,  two 
jgfh  parts  of  such  mine,  or  so  many  of  the  5000  shares  therein  as  would 
be  equal  to  two  n^th  parts  of  the  whole  interest,  that  is  Co  say,  100  of 
/such  shares,  together  with  the  profits  whioh  had  accrued  or  might  aocrae 
due  thereupon,  the  plaintiff  being  williog  fto  ajlow  the  defeodaat  any 
sum  he  might  have  paid  in  respect  of  such  100  shai^s;^  and  that  if  for 
-'anir  reason  Joseph  Malachy  should  be  unable  to  assign  100  of  such 
shares  toihe  plaintifi^  then  that  he  ought  to  accoiant-for,tbe  value ibeieef. 
•The  bill  further  charged,  that  the  alleged  assignment  of  !the  leaae  and 
pvenrises  by  Robert  Malachy  4o  Joseph  Malachy  was  made,  without  the 
nplaintiff's  knowledge  or  consent,  and  was  a  breech  of  trust,  oaithe  part 
'  of  Robert  Malachy;  ihat  Robert  Malachy  was  entitled  to  eosae  consider- 
able (interest  in  the  miofiiand  prenises,  and  in  itboimining  company,  and 
•was  able  out  of  such  ioterest  to  make  good  the  plaintiff's  claim  to  two 
^th  parts  of  the  imine,  and  of  the  reats  and  profits  thereof,  and  that,  if 
necessary,  he  ought  to  ntake  good  the  same  to  the  plaintiff:  4bat  ibe 
plaintiff  had  applied  to  die  defendants  to  account  to  him  for  his  ebaie  of 
4he  profits  of  the  mine  up  to  the  time  of  the  saie  there0f,  and  to  mootmt 
to  him  in  respect  of  the  sale,  and  to  pay  and  transfer  to  hioaeuDhmoneys 


CASES  IN  CHANCERY.  .     625 

[Mare  v.  Malacby.— 1  Mjlne  &  Craig,  669.] 

or  shares  as  he  was  in  manner  aforesaid  enlitled  to;  which,  however, 
the  defendants  refused  to  do. 

The  bill  then  specifically  charged,  that  no  other  persons  except  the 
plaintiff  and  defendants  were  interested  in  the  matters  in  question  in  this 
suit,  and  went  on  to  state  and  traverse  divers  pretences  alleged  to  be  set 
set  up  by  the  defendants  by  way  of  defence.  It  also  charged  that  the 
defendants,  their  solicitors  or  agents,  had  written,  sent,  and  received 
divers  letters,  Slc.  relating  to  the  aforesaid  transactions,  to  and  from  each 
other,  and  the  trustees,  and  various  other  persons;  and  that  the  defend* 
ants,  or  their  solicitors  or  agents,  or  some  other  persons,  had  in  their 
custody  or  power,  such  letters,  &c.,  and  also  the  indentures  of  lease  of 
the  29ih  of  September  1833,  and  6th  of  March  1835,  and  the  cost-book, 
and  various  deeds,  documents,  books  of  account,  certificates,  &c.  relating 
to  the  mine,  and  the  transactions  aforesaid,  and  whereby,  in  particular, 
it  would  appear  that  the  plaintiff  was  well  entitled  to  such  shares  as  afore* 
said,  and  that  he  had  not  relinquished  the  same,  and  that  no  person  but 
the  plaintiff  and  the  defendants  were  interested  in  the  matters  in  ques- 
tion in  the  suit;  and  that  the  defendants  ought  to  produce  the  same. 

The  bill  prayed,  among  other  things,  that  it  might  be  declared  that  the 
plaintiff  was  entitled  in  equity  as  against  the  defendants  to  two  jixr^h 
parts  of  the  mine,  for  the  term  created  by  the  indenture  of  the  29th  of 
September  1833,  and  for  such  further  term  as  had  been  granted  to  either 
of  the  defendants  therein,  and  to  the  like  proportion  of  the  produce  and 
profits  thereof;  and  that  the  defendants  might  account  to  the  plaintiff 
for  two  T^th  parts  of  the  profits  and  produce  of  the  mine  up  to  the 
time  when  they  delivered  up  the  possession  thereof,  and  pay  what 
should  be  found  due  on  such  account:  that  it  might  be  declared,  that  the 
plaintiff  was  entitled  to  adopt  or  reject  the  sale  of  the  mine  and  pre- 
mises, and  if  he  should  adopt  the  same,  to  be  paid  by  the  defendants 
two  r(vth  parts  of  the  consideration  given  for  the  entirety  of  the  mine 
with  interest  thereon;  or  if  he  should  not  adopt  the  same,  then  to  have 
transferred  to  him  by  the  defendants,  or  by  the  defendant  Joseph  Ma- 
lachy,  out  of  their  or  his  interest  in  the  mine,  such  a  number  of  shares 
as  would  be  equal  to  two  r^th  original  shares,  that  is  to  say,  100  pf  the 
said  5000  shares,  together  with  100  of  such  certificates;  and  if  any  part 
of  the  aforesaid  consideration  had  been  paid  in  shares,  and  such  shares 
had  been  sold,  that  the  plaintiff,  if  he  should  elect  to  adopt  such  sale, 
might  have  the  like  proportion  of  such  shares  as  remained  unsold  trans- 
ferred, and  the  certificates  for  the  same  delivered  to  him,  and  the  like 
proportion  of  the  produce  of  such  as  had  been  sold  paid  to  him  by  the 
defendant  Joseph  Malachy. 

The  defendant  Joseph  Malachy  demurred  to  the  bill  for  want  of  par- 
ties, on  the  ground  that  the  trustees,  Blount,  Harrison,  and  Heathorn, 
and  also  the  several  persons  whom  the  bill  stated  to  be  interested  as 
copartners  or  shareholders  in  the  Wheal  Brothers  Mining  Company, 
were  necessary  parties,  and  ought  to  have  been  brought  before  the 
conrt. 

The  Vice-chancellor  made  an  order  allowing  the  demurrer,  but  gave 
the  plaintiff  the  usual  leave  to  amend;  and  the  plaintiff  now  appealed 
against  that  order. 

Mr.  Jacob  and  Mr.  Teed,  for  the  appeal,  submitted,  that  upon  the 
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billy  as  framed,  no  relief  was  sought  against  the  trustees  of  the  nev 
mining  company,  who  were  entirely  innocent  of  the  fraud  which  had 
been  practised  on  the  plaintiff  by  the  Malachys,  and  who  now  held  the 
legal  estate  in  the  mine  by  virtue  of  the  assignnient  from  the  Malachys. 
Neither  was  any  relief  sought,  which  could  by  possibility  affect  the 
general  body  of  the  shareholders,  in  whom  the  whole  of  the  equitable 
interest  in  the  mine  had  become  vested.  The  bill  sought  merely  (o 
make  good  the  plaintiff's  equity  against  the  two  M alachys,  either  odt  of 
the  purchase-money  which  they  had  received  from  the  transaction,  or 
out  of  that  portion  of  interest  in  the  mine  which  they  still  retained  in 
their  hands;  and  no  person  but  the  Malachys,  therefore,  was  a  neces- 
sary party  to  the  suit.  The  interests  of  the  original  copartners  in  the 
Wheal  Brothers  mine  were  disposed  of  by  the  charge  that  the  defend- 
ants had  fully  satisfied  all  their  claims;  and  under  those  circumstances 
the  case  was  not  distinguishable  from  Brown  v,  De  TaMet,  Jac.  2S4,  in 
which  it  was  decided,  that  in  prosecuting  a  claim  against  a  specific 
portion  of  a  fund  to  which  the  plaintiff  was  entitled  by  virtue  of  an 
agreement  with  the  owner  of  that  specific  portion,  it  was  not  necessary 
to  have  before  the  court  as  parties  the  individuals  interested  in  the  rest 
of  the  fund.  That  case,  indeed,  was  stronger  than  the  present;  for 
there  the  plaintiff's  claim  originated  in  a  sub-contract  with  one  of  three 
copartners  in  trade  for  a  moiety  of  that  copartner's  share,  and  it  was 
difficult  to  see  how  an  account  of  the  profits  of  that  share  could  be 
effectually  or  satisfactorily  taken  in  the  absence  of  the  other  copartners; 
and  certainly,  if  taken,  such  an  account  would  not  exempt  the  defend- 
ant from  liability  to  account  over  again  upon  a  bill  by  either  of  his  oo* 
partners.  To  require  that  in  a  suit,  having  the  very  limited  and  definite 
object  stated  in  this  bill,  all  the  persons  who  might  be  interested  in  the 
due  administration  of  this  extensive  company,  or  in  a  general  aocoant 
of  the  profits  of  the  mine,  should  be  brought  before  the  court  as  parties, 
would  not  only  be  an  intolerable  hardship  on  the  plaintiff,  but  would 
virtually  amount  to  a  denial  of  justice, 

Mr.  Wigram  and  Mr.  Bethell,  in  support  of  the  demurrer. 

It  is  said  that  it  would  be  a  great  hardship  upon  the  phiintiff,  to 
oblige  him  to  make  parties  all  the  persons  whom  the  demurrer  shows  to 
be  necessary  parties;  but  it  is  at  least  an  equal  hardship  upon  the  Ma- 
lachys, that  every  one  of  those  persons,  in  consequence  of  their  not 
being  made  parties,  should  be  able  to  institute  a  suit  against  them  rda- 
tive  to  the  matters  in  question.  This  case  does  not  resemble  Brown  v. 
De  Tastet,  Jac.  284,  which  was  the  case  of  a  sub-contract,  by  which 
one  of  the  copartners  in  a  subsisting  partnership  subsequently  admitted 
a  stranger  to  a  participation  in  the  profits  of  his  individual  share.  Here 
the  Malachys  were  originally  copartners  with  the  plaintiff,  and  had  co- 
ordinate rights  with  him.  The  present  bill  is  filed  mmply  for  the  pur- 
pose of  establishing  the  plaintiff's  original  rights  and  interests  in  the 
mine,  and  it  keeps  the  question  still  open  as  against  the  trustees  and 
proprietors  of  the  new  concern.  The  plaintiff  states  that  he  had  an 
original  equitable  interest  in  the  land  and  mine;  and  he  does  not  any 
where  allege  that  it  is  gone.  He  cannot  partially  adopt  and  partially 
reject  the  acts  which  have  been  done  by  the  Malachys;  but  whether  be 
adopts  or  rejects  those  acts,  he  will  still  have  an  interest  in  the  mine' 
The  legal  estate  was  at  first  vested  in  one  of  the  Malachys;  but  fl0 
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afterwards  departed  with  it  by  assigning  it  to  his  brother,  who  has  since 
assigned  it  to  the  trustees.  Primd  facie  all  the  holders  of  original 
shares  in  the  mine  should  be  parties.  The  plaintiff  must  make  his 
election  either  to  adopt  altogether,  or  reject  altogether,  the  acts  which 
the  Malachys  have  done.  It  may  be  admitted,  however,  for  the  pur- 
pose of  the  argument,  that  he  would  be  entitled  to  have  an  account 
taken  in  order  to  ascertain  which  would  be  most  for  his  own  benefit. 
What  the  plaintiff  calls  a  discovery  is,  in  fact,  an  account;  but  that 
accoont  will  only  enable  him  to  make  his  election,  and  not  to  procure 
payment,  and  it  will  not  prevent  other  suits  from  being  hereafter  insti- 
tuted both  for  account  and  payment. 

In  «  case  before  Sir  J.  Leach  at  the  Rolls,  an  account  had  been 
actually  settled,  and  a  release  had  been  taken:  a,  bill  was  afterwards 
filed  to  have  the  account  taken  and  the  release  set  aside,  and  it  was 
held  that  other  parties  were  not  precluded  from  claiming  their  shares. 
That  will  be  the  case  here,  if  on  taking  the  account  for  which  the  plain- 
tiff in  effect  prays,  the  balances  due  to  the  other  parties  interested  shall 
appear  to  differ  from  what  they  were  supposed  to  be  when  the  accounts 
with  them  were  settled.  In  order  to  give  effect  to  equitable  interests, 
the  court  alwajrs  requires  the  person  having  the  legal  title  to  be  a  party 
to  the  suit,  that  the  legal  estate  may  be  bound ;  as  in  the  case  of  the 
assignment  of  a  bond,  the  original  obligee  is  necessarily  brought  before 
the  c6urt.  Besides,  it  appears  from  the  statements  in  the  bill,  that  the 
leases  and  title  deeds  of  the  mine,  together  with  the  cost-book  and 
account  books  upon  which  the  plaintiff  relies  as  evidence  of  his  title, 
are  in  the  custody  of  the  trustees  <f{  the  new  company,  and  the  plaintiff 
has  no  right  to  call  upon  the  defendants  to  produce  those  documents,  tir 
require  their  production  by  the  trustees,  without  giving  to  the  latter  as 
parties  on  the  record  an  opportunity  of  protecting  themselves  and  the 
company  whom  they  represent  against  such  discovery. 

The  plaintiff  nowhere  distinctly  slates,  that  the  shares  actually  became 
transferable  by  delivery  of  the  certificates;  he  merely  states  that  the  cer- 
tificates are  the  evidence  of  title;  but  so  also  are  title  deeds,  and  yet  a 
delirery  of  them  passes  no  estate.  The  allegation  as  to  the  effect  of  the 
ddiv^ry  of  the  certificates,  does  not  relieve  the  plaintiff  from  the  neces- 
sity of  making  those  persons  parties  who  hold,  under  transfers  from  the 
Malachys,  the  interest  to  which  he  claims  to  be  entitled.  These  persooB 
are  necessary  parties,  unless  the  plaintiff  shall  make  an  absolute  con- 
firmation of  their  interests. 

[The  UyiBCb  Chancellor. — Suppose  the  bill  alleges  the  ordinary  case 
4>f  a  joint  stock  company,  and  that  the  shares  are  transferable  by  the 
delivery  of  the  scrip  receipts,  and  that  the  holder  therefore  has  a  right 
to  sell  the  shaies  in  his  possession,  and  that  he  has  sold  them,  and  that 
the  seller  refuses  to  complete  the  sale,  and  the  bill  is  filed  to  compel  a 
specific  performance  of  the  contract  for  purchase;  the  question  will  then 
be,  whether  A.  or  B.  is  entitled  to  a  certain  share  or  certain  shares. 
Are  the  company^  (if  a  corporation,)  or  the  trustees,  necessary  parties 
to  sudh  a  bill?  Has  not  the  plaintiff  in  the  present  instance  so  stated 
his  case,  as  to  show  that  the  contest  is  between  himself  and  the  Malachys 
as  to  ^rtain  shares?] 

The  ptaintiff  says  tie  has  an  interest  previous  and  paramoant  to  the 


528  CONDENSED  ENGLISH 

[Mam  o.  Malaeby.— I  Mylne  &  Craig,  558.3 

interests  of  the  subsequent  shareholders,  and  that  Joseph  Malachy  vas 
only  a  trustee  for  him,  and  then  further,  he  claims  a  portion  of  the  fniits 
of  the  transaction  by  which  Malachy  has  parted  with  the  property;  but 
the  plaintiff  cannot  sustain  such  a  claim  without  an  absolute  confirma- 
tion of  that  transaction.  It  may  be  admitted,  that  in  the  case  put  by 
your  lordship,  the  company  or  the  trustees  would  not  be  necessary  par- 
ties. Doloret  v.  Rothschild,  I  Sim.  &  Stu.  590,  (1  Cond.  Cha.  Rep.  302,) 
proves  that  proposition;  but  this  case  is  different,  because  here  the  court 
has  to  protect  the  interests  of  the  company  from  the  future  attacks  of  the 
plaintiff,  who  has  by  his  bill  alleged  matters,  which  if  true,  may  hereafter 
enable  him  materially  to  affect  the  company.  The  plaintiff  might  JDsti- 
tute  a  suit  in  the  stannary  courts  of  Cornwall  against  the  company, 
claiming  upon  the  entries  in  the  cost-book  to  be  entitled  to  those  very 
shares;  and  if  he  succeeded,  he  would  get  back  an  integral  portion  of 
the  mine.  His  original  shares  are  evidenced  by  the  cost-book,  which  is 
the  usual  evidence  of  shares  in  Cornish  mines.  The  plaintiff  claims, 
imder  an  agreement,  an  interest  which  is  cpmplicated  with  other  rights 
and  interests.  He  says  his  right  to  the  original  shares  entitles  him  to  a 
proportionate  number  of  shares  in  the  new  concern,  and  to  a  propor- 
tionate share  of  the  profits  of  the  mine;  and  if  Malachy  has  not  io 
point  of  fact  received  those  profits,  the  plaintiff  will  be  entitled,  if  he 
establishes  his  case,  to  claim  those  profits  against  the  company.  The 
bill,  it  is  said,  does  not  now  require  any  account  from  the  compaoy;  but 
it  does  not  exonerate  the  company  from  liability  to  account;  and  nnless 
it  does  this,  and  confirms  the  company's  title,  the  company,  inclnding 
all  the  shareholders,  whose  interests  would  be  materially  affected  by  it, 
as  well  as  the  trustees,  are  of  course  necessary  parties. 

June  25.  The  Lord  CHAVcstLOR. — I  do  not  concur  in  the  view 
which  the  Vice-Chancellor  took  of  the  particular  allegations  in  this  bill. 
The  question  is  not  so  much  a  question  of  law  as  of  fact;  namely,  whe- 
ther the  bill  contains  the  necessary  allegations.  The  demurrer  most  be 
judged  by  the  allegations  in  the  bill.  • 

If  the  parties  whom  the  demurrer  asserts  to  be  necessary  parties, 
should,  in  the  present  stage  of  the  cause,  be  held  to  be  unnecessary,  the 
consequence  may  certainly  be,  that,  when  the  answer  comes  in  they 
may  appear  to  be  necessary.  But  it  is  more  convenient  to  err  by  not 
making  them  parties  at  present,  than  to  make  them  parties  now,  and  for 
the  plaintiff  to  sustain  the  expense  hereafter  of  dismissing  the  bill  against 
them  because  they  appear  to  be  unnecessary. 

The  outline  of  the  case  made  by  the  plaintiff  is,  that  the  two  defend- 
ants, or  one  of  them,  having  obtained  a  lease  of  the  mine  in  question, 
the  plaintiff  acquired  certain  shares  in  the  mine  worked  under  that  lease, 
and  that  the  defendants,  without  notice  to  the  plaintiff,  or  providing  for 
his  interest,  afterwards  agreed  to  sell  the  whole  interest  under  the  lease, 
receiving  payment  of  the  price  partly  in  money,  and  partly  in  shares  in 
the  new  mining  company  which  was  then  formed;  or — to  state  the  trans- 
action in  another  way— that  the  defendants  sold  only  a  portion  of  their 
interest,  and,  in  effect,  reserved  to  themselves  a  moiety  of  their  interest 
in  the  lease  and  mine.  The  bill  alleges,  that  all  this  was  done  without 
the  privity  or  concurrence  of  the  plaintiff,  and  that  the  purchase-money 
was  received  by  the  defendants;  and  the  plaintiff  alleges  that  his  object 
is,  as  against  the  defendants,  either  to  have  the  money,  as  far  as  it  goes, 
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or  otherwise  to  have  a  sufficient  number  of  the  shares  which  were 
reserved  to  the  defendants,  transferred  to  him. 

Now,  there  is  no  doubt,  that  if  the  plaintiff  has  properly  alleged  his 
case  in  his  hill,  he  is  entitled  to  have  it  discussed  without  making  the 
Dew  adventurers  parties,  because  he  seeks  nothing  as  against  them.  It 
was  admitted  at  the  bar,  that  if  the  shares  are  transferable  by  delivery, 
and  a  question  arises  with  respect  to  the  party  who  is  entitled  to  par« 
ticular  shares, that  question  may  be  litigated  without  making  the  trustees 
of  the  property  or  the  other  adventurers  parties. 

Two  objections  appear  to  have  been  made  before  the  Vice-Chancellor, 
and  they  are  both  noticed  in  his  judgment.  A  third  has  been  made 
here;  so  that  three  objections  have  been  discussed  before  me.  The  first 
is,  that  the  trustees  of  the  new  mining  concern  should  be  parties.  The 
second  is,  that  the  interests  of  the  original  shareholders  may  be  affected 
by  the  decree  in  this  suit,  and  that  they  ought  therefore  to  be  made  par* 
ties.  The  third  is,  that  the  whole  of  the  adventurers  or  shareholders  in 
that  new  concern  ought  also  to  be  joined  as  parties.  It  is  said  that  the 
resalt  of  this  suit  might  be,  that  although  the  contest  was  in  form  a  con« 
test  between  A.  and  B.,  it  would  appear  by  the  adjudication  that  one  of 
them  was  entitled  to  make  a  demand  upon  another  party,  and  that  that 
other  party  should  be  before  the  court  in  the  suit  between  A.  and  B, 
But  that  objection,  it  is  obvious,  might  arise  in  almost  every  case.  Sup- 
pose the  case  of  stock  standing  in  the  books  of  the  Bank  of  England, 
and  in  a  suit  to  which  the  bank  were  not  parties,  the  right  to  that  stpck 
were  established  to  be  in  a  particular  person,  the  bank  would  not  be  ne- 
cessary parties,  merely  because  that  person  might  be  obliged  to  institute 
a  suit  against  the  bank  to  recover  the  dividends  to  which  his  right  had 
been  established  in  the  former  suit. 

With  respect  to  the  argument  upon  the  production  of  deeds,  which 
seems  to  have  struck  the  mind  of  the  Vice-Chancellor,  and  which  was 
also  urged  on  the  appeal,  it  frequently  happens  in  a  contest  between  A. 
and  B.  that  the  plaintiff  claims  to  see  a  particular  book,  to  which  claim 
the  defendant  replies  by  saying  that  he  holds  the  book  as  the  property 
of  some  one  else;  that  it  is  not  his  to  produce,  and  that  the  production 
of  it  may  affect  the  interests  of  third  parties.  If  it  does  appear  that  the 
book  is  the  property  of  a  third  person,  that  may  furnish  an  answer  to 
the  demand ;  but  the  proposition  cannot  be  laid  down,  that  you  must 
make  persons  parties  to  a  suit  who  may  be  entitled  to  a  document  the 
production  of  which  may  be  important  to  the  question  between  the 
plaintiff  and  defendant. 

I  do  not  conceive,  therefore,  that  the  trustees  are  necessary  parties  to 
a  snit,  the  object  of  which  is  to  have  it  decided  to  whom  certain  shares 
in  this  mine  belong. 

Then  as  to  the  necessity  of  making  the  persons  who  have  the  original 
interest  and  the  new  adventurers  parties.  [His  lordship  here  read  the 
atatements  in  the  early  part  of  the  bill.}  There  is  here  a  distinct  allega- 
tion that  the  2500  shares  were  to  be  held  under  the  title  of  the  certifi- 
cates, and  be  transferable  by  the  delivery  of  the  certificates.  It  is  then 
stated  that  the  original  adventurers  <<  consented  to  and  concurred  in  such 
assignment,''  and  '<such  other  persons  are  not  entitled  to  make  and  do 
not  make  any  claim,"  &c.  That  statement  may  be  considered  as 
Aniounting  to  this;  namely,  that  although  other  persons  were  interested  in 
^e  mine  prior  to  the  sale  by  the  Malachys,  yet  that  their  interests  have 
Vol.  XIIL— 46 
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now  been  disposed  of.  The  Vice-Chancellor  does  not  seem  to  have  con- 
sidered that  as  an  objection,  for  it  is  not  alluded  to  in  his  judgment 
Nothing  is  more  common  than  to  dispose  of  a  person  who  originally 
had  an  interest,  by  an  allegation  such  as  the  one  I  have  just  mentioned. 
As  for  instance,  where,  in  order  to  prevent  the  necessity  of  making  an 
executor  a  party,  it  is  alleged  that  he  has  accounted  for  all  his  receipts. 

The  bill  then  states  that  it  is  alleged  that  the  trustees  had  no  notice  of 
the  plaintiffs  right  or  claim  to  the  two  ^th  original  shares  in  the  mine, 
and  that  the  defendant,  Joseph  Malachy,  is  able  to  transfer  to  the  plain- 
tiff such  part  of  the  mine  as  is  equal  to  the  plaintiffs  two  ~th  original 
shares;  that  is  to  say,  100  of  the  5000  shares  in  the  new  concern,  and 
to  deliver  to  him  the  corresponding  certificates.  That  is  evidently  a  suffi- 
cient allegation  that  the  defendant  has,  in  his  own  right,  and  unaffected 
by  the  claims  of  others,  the  subject  matter  to  which  the  plaintiff  here 
asserts  his  title;  and  thus  the  case  is  brought  within  the  rule  admitted  bf 
Mr.  Belhell;  namely,  that  the  litigation  with  respect  to  the  title  to  a 
share  may  proceed  without  bringing  forward  the  other  adventurers,  the 
content  not  affecting  the  corpus  of  the  property,  and  the  shares  being 
transferable  by  delivery  of  the  certificates. 

The  bill  then  puts  alternatively  the  plaintiff's  right  of  electing  either  to 
adopt  or  reject  the  terms  of  the  agreement  into  which  Joseph  Malachf 
has  entered  with  the  trustees  of  the  new  company.  The  statement  in 
the  bill  upon  that  head  is,  not  that  the  plaintiff  reserves  to  himself  gene- 
rally the  right  of  disputing  the  sale,  but  merely  that  he  reserves  to  him- 
self that  right  against  the  two  Malachys,  who  are  brought  here  as 
defendants,  and  by  whom  the  sale  was  made  in  fraud  of  the  plaintiff's 
rights.  The  allegation  therefore  amounts  to  this; — <Mf,  as  between  yoa 
and  me,  the  transaction  is  advantageous,  I  have  a  right  to  claim  a  cor- 
responding share  of  the  profits  and  purchase-money  which  you  have 
received  in  respect  of  it:  if  not,  you  had  no  right  to  convert  my  shares 
into  money;  and,  I  am  entitled  to  have,  out  of  the  shares  in  the  mine 
now  vested  in  you,  a  transfer  of  such  a  number  as  will  be  equivalent  to 
the  amount  of  my  interest  in  the  original  adventure.'*  The  plain  efect 
of  the  whole  passage  in  which  this  right  of  election  is  charged,  is  to 
direct  the  claim  of  the  plaintiff,  not  against  the  corpus  of  the  properly, 
but  exclusively  against  that  portion  of  it  which  was  received  in  money 
by  the  Malachys,  or  which  is  still  remaining  in  them  in  the  form  of 
shares. 

It  is  said  that  the  plaintiff  mnst  bind  himself  to  the  election  he  may 
make.  What  conditions  the  court  may  hereafter  impose  upon  him  is 
another  matter;  but  all  he  can  allege  in  his  bill  is  his  right  to  elect,  and 
to  take  either  of  the  things  which  he  claims:  there  cannot  be  a  more  dis- 
tinct allegation  that  the  subject  matter  for  which  he  is  suing,  is  that  in 
which  the  Malachys,  and  the  Malachys  only,  are  interested. 

The  prayer  of  the  bill  appears  to  be  quite  consistent  with  the  case 
which  has  been  previously  stated;  for  it  directs  the  claim  entirely  against 
the  Malachys,  with  reference  to  such  interest  as  remains  in  them.  In 
short,  as  far  as  regards  the  new  concern,  the  question  is  merely  between 
the  plaintiff  and  the  defendants,  whether  the  plaintiff  shall  receive  com- 
pensation in  money  or  in  certificates  of  shares.  I  am  clearly  of  opiniaa 
that  the  plaintiff  has  sufficiently  stated,  upon  the  face  of  his  bill,  a  case 
which  entitles  me  to  hold  that  the  persons  in  question  are  not  neces^ 
parties. 
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It  is  very  desirable  not  to  be  too  strict  in  cases  like  the  presetit,  which 
are  becoming  niore  and  more  common  every  day.  In  the  present  in- 
stance, however,  for  the  reasons  I  have  stated,  ii  is  not  necessary  to 
make  any  relaxation  of  the  strict  rules  of  the  conrt  with  respect  to  par- 
ties. It  is  obvious,  moreover,  that  if  the  plaintiff  is  right,  and  the  in- 
dividuals in  question  are  not  necessary  parties,  the  allowing  of  this 
demurrer  would  expose  him  to  the  necessity  of  making  those  persons 
parties  merely  for  the  purpose  of  hereafter  dismissing  the  bill  as  against 
them,  and  paying  their  costs. 

Upon  these  grounds,  I  am  of  opinion  that  the  judgment  of  the  court 
below  must  be  reversed,  and  that  the  demurrer  must  be  overruled. 


Between  Salusbury  Pryce  Humphreys  and  Salusbury  Hum- 
phreys, Plaintiffs;  and  John  Pensam,  Charles  Dixon,  Archi- 
bald Campbell,  (of  Regent  Street,)  and  Archibald  Campbell, 
(out  of  the  jurisdiction  of  this  court)  Defendants. 

And  between  Salusbury  Pryce  Humphreys  and  Salusbury 
Hun>phrcys,  Plaintiffs;  and  John  Atkins.and  John  Kirkland, 
(Assignees  of  the  above  tiamcd  defendant,  Archibald  Camp- 
bell, of  Regent  Street,)  by  Original  and  Supplemental  bills. 
Defendants. 

And  between  Archibald  Campbell  (of  Regent  Street,)  Plaintiff; 
and  Salusbury  Pryce  Humphreys,  Salusbury  Humphreys, 
John  Pensam,  and  Archibald  Campbell,  Defendants. 

And  between  John  Atkins  and  John  Kirkland,  Plaintiffs;  and 
Salusbury  Pryce  Humphreys,  Salusbury  Humphreys,  Joha 
Pensam,  and  Archibald  Campbell,  Defendants. 

1  Mylne  ^  Craig,  580. 

Evidence  with  respect  to  a  transaction  between  A.  and  B.,  taken  on  behalf  of  B.  in  a 
salt  between  B.  and  C,  for  the  purpose  of  asserting  against  C.  a  right  to  property 
which  B.  claimed  by  virtue  of  that  transaction,  cannot  be  used  by  D.  in  a  suit  to 
which  B.,  C,  and  D.  are  parties,  and  in  which  D.  sets  up  both  against  B.  and  C. 
an  eqoitable  interest  in  the  property,  contemporaneous  with  and  growing  oat  of  the 
title  alleged  to  have  been  acquired  by  B. 

A.  made  a  voluntary  settlement  of  lands  in  favour  of  C,  and  afterwards  under  an 
alleged  contract  for  sale,  conveyed  them  to  B.,  who  was  represented  on  the  face  of 
the  conveyance  to  be  a  purchaser  for  value.  B.  then  filed  a  bill  against  C.  to  have 
the  voluntary  settlement  set  aside  and  his  own  title  to  the  lands  established,  and  in 
that  suit  examined  a  witness  to  prove  the  bona  fides  of  the  sale.  D.  subsequently 
filed  a  bill  against  B.  and  C,  alleging  that  the  sale  was  valid,  but  that  the  price 
was  in  part  paid  out  of  moneys  which  belonged  to  D.,  and  claiming  a  lien  to  that 
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extent  npon  the  lands  porcbaaed.  Finally,  €.  filed  a  bill  againat  6.  and  D.  to  set 
aside  the  saletn/o/o,  on  the  ground  of  its  being  fraadulent  and  collusive,  and  to  es- 
tablish the  voluntary  settlement:  Held^  that  in  the  last  mentioned  suit,  upon  an  iMoe 
directed  between  D.  and  C.  to  try  whether  the  purehase-money  was  bonajideptid, 
it  was  not  competent  tol).  to  use  the  deposition  taken  in  the  suit  between  B.  sod  C. 
June  2,  Not.  17,  1836. 

THIS  was  a  motion  for  the  new  trial  of  an  issue  directed  by  Lord 
Brougham,  upon  the  question,  whether  the  sum  of  10,000/.  mentioned 
in  the  indenture  of  the  23d  of  July  1817,  in  the  pleadings  mentioned, 
was  bond  fide  paid  to  Mary  Ann  Tirel  Morin  the  elder,  Mary  Ana 
Tirel  Morin  the  younger,  and  John  Stewart  and  Selina  his  wife.  The 
issue  was  tried  in  the  Court  of  Common  Pleas,  before  Chief  Justice 
Tindal  and  a  special  jury,  on  the  9th  of  February  1836.  The  jury  found 
a  verdict  for  the  defendants,  thereby  in  effect  declaring  that  the  money 
was  not  bond  fide  paid. 

The  history  of  the  transactions  out  of  which  the  question  in  the  cause 
arose,  and  the  grounds  on  which  the  present  application  was  supported, 
are  fully  stated  in  the  judgment. 

Sir  W.  Follett,  Mr.  Barber,  and  Mr.  Henderson,  for  the  motion,  re- 
ferred to  Roscoe  on  Evidence,  2d  ed.  p.  100;  Kinnersley'v.  Orpe,  Doug. 
517;  Davies  v.  Lowndes,  1  Bingh.  N.  S.  606. 

The  Solicitor-General  and  Mr.  Dampier,  contra^  referred  to  Phillipps 
on  Evidence,  7th  ed.  p.  326-7,  and  the  cases  there  collected,  aud  to 
Doe  V.  The  Earl  of  Derby,  1  Ad.  &  Ell.  783. 

Nov.  17.  The  Lord  Chancellor. — This  was  a  motion  for  anev 
trial,  and  the  principal  ground  relied  upon,  was  the  rejection  by  the 
learned  judge  of  evidence  which  the  plaintiff  asserts  ought  to  have  been 
received. 

The  evidence  so  rejected  consisted  of  the  deposition  of  Mrs.  MoriO) 
taken  in  a  suit  in  which  Alexander  Stewart  was  plaintiff,  and  Salusbury 
Pryce  Humphreys  and  Salusbury  Humphreys  were  defendants.  In 
order  to  come  to  a  safe  conclusion  upon  this  question,  it  is  necessary 
very  clearly  to  understand  the  relative  situations  of  all  the  parties,  and 
the  differences  which  have  existed  between  them. 

The  transaction  appears  to  commence  with  a  settlement  dated  the 
25lh  of  June  17S2,  and  made  upon  the  marriage  of  Mr.  and  Mrs.  Tirel 
Morin,  by  which  certain  leasehold  property  was  vested  in  trustees  upoa 
trust  for  Mr.  Morin,  the  intended  husband,  for  life;  with  remainder  to 
Mrs.  Morin  for  life;  with  remainder  to  the  children  of  the  marriage,  as 
Mrs.  Morin  should  appoint. 

There  were  issue  of  the  marriage  three  children  only,  Jane  Eliza,  who, 
in  the  year  1805,  married  Salusbury  Pryce  Humphreys,  Mary  Ann, 
and  Selina,  who,  in  the  year  1817,  married  John  Stewart.  In  the  year 
1808  Jane  Eliza  Humphreys  died,  leaving  Salusbury  Humphreys,  her 
only  child;  and  no  appointment  having  been  made  in  favour  of  Mrs. 
Humphreys,  and  her  child  not  being  an  object  of  the  power,  it  appear 
that  Mrs.  Morin  and  her  two  surviving  daughters,  became  desirousof 
remedying  this  omission  as  far  as  thiey  could;  and  accordingly  by  a  deed 
of  appointment,  dated  September  1809,  Mrs.  Morin  appointed  ceriarn 
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lands,  which,  under  an  inclosiire  act,  had  been  allotted  in  respect,  of  the 
leaseholds  which  formed  the  subject  of  the  power  (subject  to  her  own 
life  estate  therein,)  to  her  two  daughters  Mairy  Ann  and  Selina,  abso- 
lutely. By  another  deed  of  the  27th  of  September,  in  the  same  year, 
she  appointed  the  originally  settled  leaseholds  (subject  to  her  own  life 
estate)  in  favour  of  her  two  daughters  Mary  Ann  and  Selina,  abso- 
lutely. 

Mrs.  Morin  and  her  two  daughters,  on  the  30th  of  September  1809, 
joined  in  a  voluntary  settlement  of  that  date  of  the  allotted  lands,  in 
favour  (subject  ^to  the  life  estate  of  Mrs.  Morin)  of  Sahisbury  Pryce 
Humphreys,  the  widower  of  Jane  jBliza  deceased,  for  bis  life,  wi(h 
remainder  in  favour  of  her  only  child,  Salusbury  Humphreys,  abso- 
lutely. 

On  the  23d  of  July  1817,  a  deed  was  executed  by  and  between  Mrs. 
Tirel  Morin,  of  the  first  part,  her  daughter  Mary  Ann,  and  John  Stewart 
and  Selina  his  wife  of  the  second  part,  and  Alexander  Stewart  of  the 
third  part,  by  which  it  was  witnessed  that,  in  consideration  of  10,000/. 
expressed  to  have  been  paid  by  Alexander  Stewart  to  the  parties  of  the 
first  and  second  parts,  Mrs.  Morin,  her  daughter  Mary  Ann,  and  John 
Stewart  and  Selina  his  wife,  bargained,  sold  and  assigned  all  the  said 
allotted  lands,  subject  to  Mrs.  Morin's  life  estate  therein  to  Alexandier 
Stewart,  absolutely. 

Much  litigation  arose  in  consequence  of  this  transaction.  On  the  26th 
of  August  1817,  Alexander  Stewart  filed  his  bill  against  Mr.  Salusbury 
Pryce  Humphreys  and  his  son,  praying  that  the  voluntary  settlement  of 
1809,  under  which  they  claimed,  might  be  delivered  up  and  cancelled, 
and  that  the  legal  estate  might  be  declared  to  be  held  in  trust  for  Alex- 
ander Stewart.     This  was  the  cause  of  Stewart  v.  Humphreys. 

In  the  year  1819,  a  decree  was  made  at  the  Rolls  in  that  cause,  by 
which  it  was  referred  to  the  Master  to  inquire  whether  the  sum  of 
10,000/.  mentioned  in  the  indenture  of  the  23d  of  July  1817,  was  bond 
fide  paid  to  Mrs.  Morin,'Mary  Ann  Morin,  and  John  Stewart  and  Selina 
his  wife.  In  the  year  1820,  Alexander  Stewart  died,  and  John  Stewart, 
his  brother,  administered  to  his  estate  and  revived  the  suit.  On  the  18th 
of  February  1823,  the  Master  reported  that,  whatever  the  intention  of 
the  other  parties  might  be,  the  payment  of  the  10,000/.  was  not,  on  the 
part  of  Alexander  Stewart  and  John  Stewart,  a  bond  fide  payment. 

In  the  month  of  June  1823,  John  Stewart  died,  and  a  person  of  the 
name  of  Archibald  Campbell,  who  resided  out  of  the  jurisdiction  of  the 
court,  took  out  letters  of  administration  de  bonis  non  of  the  estate  of 
Alexander  Stewart,  but  did  not  revive  the  suit. 

It  does  not  appear  that  any  evidence  was  taken  in  that  cause  before 
the  hearing;  but  Mrs.  Morin  was  examined  upon  interrogatories  in  the 
Master's  office,  and  her  deposition  so  taken  is  the  evidence  alleged  to 
have  been  improperly  rejected  by  the  learned  Chief  Justice. 

In  the  year  1821,  another  Archibald  Campbell,  described  as  of  Regent 
street,  who  had  been  a  partner  with  Alexander  Stewart  in  the  business 
of  navy  agents,  filed  a  bill  against  John  Stewart  as  the  administrator  of 
his  brother;  alleging  that  Alexander  Stewart  had  been  indebted  to  him, 
and  that  he,  Campbell,  had  advanced  part  of  the  10,000/.,  and  therefore 
claiming  a  lien  upon  the  leasehold  premises.  This  was  the  cause  of 
Campbell  v.  Stewart.  By  the  decree  in  that  cause,  of  the  25th  of  Febru- 
ary 1823,  it  was,  amongst  other  things,  referred  to  the  Master,  to  inquire 
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whether  any  part  of  the  partnership  moneys  had  been  applied  in  the 
purchase  of  these  leaseholds;  and  the  Master  fonnd  thai  partnership 
moneys  to  the  amount  of  5400/.  had  been  so  applied^  and  by  the  decree 
on  farther  directions,  of  the  16th  of  March  1827,  it  was  declared  that 
Campbell  had  a  lien  upon  the  leaseholds  to  that  amount. 

In  the  month  of  September  1528  Mrs.  Morin  died;  and  in  the  follow- 
ing year  the  bill  in  this  cause  was  filed  by  Messrs.  Humphreys,  father 
and  son,  claiming  the  benefit  of  the  voluntary  settlement,  against  ibe 
trustees  of  the  leaseholds,  against  Archibald  Campbell,  the  plaintiff  ia 
the  cause  of  Campbell  v,  Stewart,  and  against  the  personal  representative 
of  Alexander  Stewart;  and  they  afterwards  filed  a  supplemental  bill 
against  the  assignees  of  Campbell,  who  had  become  a  bankrupt.  And 
a  cross  bill  was  also  filed  by  Campbell,  seeking  to  establish  the  purchase 
in  opposition  to  the  voluntary  settlement,  against  the  two  Messrs.  Hum- 
phreys, the  surviving  trustee  of  the  leaseholds,  and  the  administrator  of 
Alexander  Stewart;  and,  upon  the  bankruptcy  of  Campbell,  a  supple- 
mental bill  in  that  cross  suit  was  filed  by  his  assignees,  Messrs.  Alkins 
and  Eirkland. 

In  the  original  cause  the  issue  which  gave  rise  to  the  present  motion 
was  directed,  and  that  issue  was  whether  the  sum  of  10,000/.,  the  pur- 
chase-money of  the  leasehold  premises,  was  paid  to  Mrs.  Morin  the 
mother,  Mary  Ann  the  daughter,  and  John  Stewart  and  Selina  his  wife, 
such  being  the  sum  by  the  indenture  of  the  2dd  of  July  1817  expressed 
to  be  paid,  as  the  consideration  for  the  leasehold  premises  thereby  con- 
veyed to  Alexander  Stewart. 

The  assignees  of  Campbell  so  claiming  the  benefit  of  the  purchase, 
were  of  course  plaintiffs  in  the  issue,  and  the  husband  and  son  of  Mrs. 
Morin's  daughter  Jane  Eliza,  who  claim  the  benefit  of  the  voluntary 
settlement,  were  the  defendants. 

The  issue  was  tried  before  the  Lord  Chief  Justice  of  the  Common 
Pleas,  on  the  *9th  of  February  1836. 

On  the  part  of  the  assignees  of  Archibald  Campbell,  the  plaintiffs  in 
the  issue,  there  was  offered  in  evidence  the  deposition  of  Mrs.  Morin 
taken  in  the  cause  of  Stewart  v.  Humphreys,  being  the  suit  in  which 
Alexander  Stewart  had  asserted  his  title  to  the  leaseholds  as  a  purchaser 
against  Messrs.  Humphreys,  in  which  the  decree  for  an  inquiry  was 
made  in  the  year  1819,  and  in  which  the  Master  had  made  his  report 
in  the  year  1823.  To  that  suit  Archibald  Campbell,  now  represented 
by  his  assignees,  was  no  party.  The  only  ground,  therefore,  npoti 
which  the  deposition  could  be  made  evidence,  must  be,  that  his  title  was 
so  privy  to  that  of  Alexander  Stewart,  as  to  make  the  deposition  evi- 
dence for  and  against  him;  for  upon  the  general  rule  of  law  upon  this 
subject  there  is  no  question  made.  Depositions  can  only  be  read  for  or 
against  those  who  are  parties  or  privies  to  the  suit  in  which  the  depo- 
sitions were  taken;  and  they  cannot  be  read  for  a  party,  unless  they 
could  also  be  read  against  him.  Now  the  transaction  which  had,  as  is 
alleged,  given  Campbell  a  lien  upon  the  leaseholds,  as  against  Stewart, 
took  place  in  the  year  1817.  If  that  transaction  is  to  be  considered  as  of 
itself  constituting  an  equitable  title  in  Campbell  from  the  time  when  it 
look  place,  then  at  the  time  when  the  deposition  was  taken  there  was 
an  interest  in  the  property  in  Campbell.  He  was  entitled  to  part  of  that 
which  belonged  to  Alexander  Stewart;  but  if  he  had  such  an  indepen- 
dent adverse  interest;  he  could  not  be  bound  by  proceedings  ia  a  causa 
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to  which  he  was  no  party.  Campbell  did  not  claim  under  Stewart  in 
the  sense  in  which  that  expression  is  used  with  reference  to  the  admissi- 
bility of  evidence;  that  is  to  say,  he  did  not  claim  part  of,  or  from  that 
title  which  was  properly  represented  in  the  suit  in  which  \\\t  evidence 
was  taken.  In  that  suit  Campbell's  interest  was  not  represented  at  ail. 
Stewart  by  his  transactions  had  created  an  interest  in  the  estate  in 
another  person,  that  is  to  say,  in  Campbell,  and  had  himself  the  property 
only  subject  to  such  interest.  Campbell  never  claimed  anything  which 
belonged  to  any  of  the  parties  to  the  suit  of  Stewart  v.  Humphreys. 
It  is  quite  clear  that  such  a  deposition  could  not  have  been  read 
against  Campbell,  and  it  follows  that  it  cannot  be  used  for  him  or  his 
assignees. 

But  it  may  be  said  that  the  interest  of  Campbell  is  to  bear  date  from 
the  time  of  the  decree  only,  and  that  the  decree  gave  to  him  part  of  what 
was  Stewart's  at  the  time  when  the  deposition  was  taken.  This  is 
clearly  not  so.  An  equitable  title,  arising  from  the  result  of  transactions 
between  parties,  is  as  much  an  existing  interest,  as  if  it  arose  from  the 
contract  of  the  parties.  The  decree  of  the  court  in  both  cases  may  be 
necessary  to  enforce  it,  but  in  neither  does  it  create  it. 

I  am  therefore  of  opinion  that,  Campbell  being  nehher  a  party  nor  a 
privy  to  the  suit  in  which  the  deposition  was  taken,  his  assignees  can- 
not use  it  in  support  of  his  title,  as  they  cannot  be  affected  by  anything 
which  in  that  suit  may  have  been  proved  against  his  title. 

Another  objection  stated  at  the  bar  as  an  objection  to  the  trial  which 
has  been  had,  was  that  the  learned  Chief  Justice  had  rejected  as  eyi- 
dence  the  decree  in  the  cause  of  Campbell  v.  Stewart.  I  find  no  notice 
of  this  in  the  judge's  note;  nor  do  I  vexY  well  understand  how  the  ob- 
jection is  intended  to  be  stated.  The  Humphreys  were  no  parties  to 
that  suit,  and  they  do  not  claim  under  any  of  the  parties  to  it.  The 
decree  therefore  can  be  no  evidence  against  them;  and,  if  that  decree 
was  tendered  only  to  show  that  Campbell  and  his  assignees  stand  in  the 
place  of  Stewart,  it  was  totally  useless,  the  decree  which  directed  the 
issue  assuming  that  to  be  the  fact,  and  putting  the  assignees  forward  as 
the  parties  to  try  Stewart's  title. 

Being  of  opinion  that  the  Chief  Justice  was  right  in  rejecting  the 
evidence,  and  that  rejection  having  formed  the  ground  of  the  ap« 
plication  for  a  new  trial,  I  deem  it  unnecessary  to  enter  into  the  con- 
sideration of  the  value  of  the  evidence  rejected.  I  have  however,  to 
satisfy  myself,  read  it;  and  I  think  it  right  to  say,  that  if  that  evidence 
had  been  received,  it  ought  not  to  have  influenced  the  verdict.  Possibly 
Mrs.  Morin  was  kept  in  ignorance  of  the  particulars  of  the  transaction. 
If  so  her  evidence  would  be  of  no  weight;  but  it  is  quite  clear  that  what 
she  states  is  contrary  to  the  principal,  and  now  unquestioned  facts  of  the 
case;  the  most  important  of  which  is  that  the  10,000/.  were  returned  to 
Alexander  Stewart,  a  fact  inconsistent  with  the  bond  fides  of  the  pre- 
tended sale.  That  the  money  was  so  returned  is  not  now  in  dispute; 
and  if  the  fact  were  disputed,  it  is  clearly  proved.  And  yet  Mrs.  Morin 
says  that  it  never  was  returned;  and  that  it  remained  invested  upon  the 
trusts  of  the  settlement. 

It  was  also  said,  that  the  Chief  Justice  ought  to  have  pointed  out  to 
the  jury  that  the  5400/.,  borrowed  of  Campbell  or  raised  out  of  the 
partnership  funds,  had  not  been  returned.  Tliat  appears  to  me  to  be 
wholly  immaterial;  the  question  was  whether  the  payment  by  Stewart 
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was  bond  fide;  and  in  this  inquiry  it  was  important  to  ascertain  whether 
he  was  or  was  not  permitted  to  resume  dominion  over  the  fund.  But  if 
he  had  such  dominion,  it  was  perfectly  immaterial  whether  be  used  it 
honestly  as  between  himself  and  his  partner  Campbell  to  repay  the  ad- 
vances made  to  him. 

I  am  therefore  of  opinion  that  the  evidence  tendered  was  properl7 
rejected;  that  if  it  had  been  received,  it  OHght  not  to  have  influenced  the 
verdict;  and  that  the  jury  came  to  the  proper  conclusion  upon  the  evi- 
dence before  them. 

The  motion  for  a  new  trial  must  be  refused,  and  with  costs.  . 


Lumsden  v.  Fraser. 

1  Mylne  ^  Craig^  589. 

Some  of  the  next  of  kin  of  an  intestate  filed  a  bill  against  the  other  next  of  kin,  the 
administrator,  and  the  parties  claiming  to  be  heirs  at  law,  stating  that  the  intestate 
had  entered  into  contracts  for  the  sale  of  certain  of  his  real  estates,  which  contracts^ 
at  the  time  of  his  death,  and  still  were  incomplete,  but  were  valid  contracts;  and 
further  stating  that  the  administrator  and  another  of  the  next  of  kin  who  claimed  to  be 
his  co-heirs  at  law,  had  agreed  that  the  proceeds  gf  the  estates,  whether  the  contracts 
were  or  were  not  completed  by  the  purchasers,  should  be  treated  and  be  divisi- 
ble  as  personalty;  and  alleging  that  the  administrator  had  ever  since  been  in  pise- 
session  of  such  estates,  and  had  received  the  rents;  and  praying  an  account  of  those 
receipts,  and  that  the  amount  might  be  invested  and  secured  for  the  benefit  of  the 
persons  entitled.  A  demurrer  by  the  administrator,  on  the  ground  that  the  pur- 
chasers were  not  made  parties  to  the  bill,  was  allowed. 

Feb.  15,  March  4,  Nov.  9, 1836. 

THE  bill^  which  was  filed  by  some  of  the  next  of  kin  of  the  late  John 
Farquhar,  of  Fonthill  Abbey,  against  the  rest  of  his  next  of  kin,  the  ad- 
ministrator of  his  personal  estate,  and  the  parties  claiming  to  be  his  heirs 
at  law,  stated  that  Mr.  Farquhar  in  his  lifetime  entered  into  divers  con- 
tracts for  the  sale  of  parts  of  his  real  estate,  which  contracts  remained  at 
the  time  of  his  death  incomplete;  and  that  he  died  in  the  month  of  July 
1826,  intestate  and  unmarried,  leaving  the  defendants  John  Farquhar 
Fraser,  James  Mortimer,  Elizabeth  Willoughby  Trezevant,  Dame  Char- 
lotte Pole  and  George  Mortimer,  since  deceased,  and  the  plaintiffs  Mary 
Lum$den  and  Charlotte  Aitken,  his  only  next  of  kin. 

The  bill  then  proceeded  to  set  out  an  indenture,  dated  the  14th  of 
December  1826,  and  made  between  the  defendants  John  F.  Fraser  and 
James  Mortimer  of  the  one  part,  and  the  defendants  Sir  William  Temp- 
ter Pole  and  Dame  Charlotte  his  wife,  George  Mortimer,  and  the  plain- 
tiffs James  Lumsden  and  Mary  his  wife,  and  William  Aitken  and  Char- 
lotte his  wife,  of  the  other  part;  whereby  it  was  recited  that  John  F. 
Fraser  and  James  Mortimer  claimed  to  be  the  intestate's  co-heirs  at  law, 
but  that  their  claim  was  opposed  by  Elizabeth  Willoughby  Trezevant, 
who  claimed  to  be  his  sole  heiress  at  law;  that  differences  had  arisen 
with  respect  to  the  person  to  whon^  administration  of  the  intestate's  per- 
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sonal  estate  should  be  granted;  that  it  had  been  considered  that  the  in- 
testate's next  of  kin  wonid  be  entitled  to  the  pnrchase*moneys  of  the 
estates  then  under  contract  to  be  sold  as  part  of  his  personal  estate,  but 
that  it  had  been  suggested,  that  in  case  such  contracts  should  not  be 
carried  into  effect,  John  F.  Fraser  and  James  Mortimer,  as  the  co-heirs 
of  the  intestate,  might  become  entitled  to  such  estates;  and  it  was  there- 
by witnessed,  that  to  prevent  disputes,  litigation,  and  further  delay,  the 
parties  thereto  had  agreed  that  letters  of  administration  to  the  intestate's 
estate  and  effects  should  be  immediately  taken  out  by  John  F.  Fraser, 
in  consideration  that  he  and  James  Mortimer,  as  the  co-heirs  at  law, 
should  relinquish  all  claim  to  the  estates  contracted  to  be  sold,  and  the 
moneys  to  arise  therefrom;  and  that  it  was  further  agreed  that  the 
moneys  to  be  received  from  the  several  purchasers  of  the  said  estates, 
should  be  considered  and  treated  as  personal  estate  of  the  intestate,  and 
be  divided  as  such  among  his  next  of  kin:  that  in  case  any  of  the  pur- 
chasers should  refuse  to  complete  their  contracts  and  to  pay  the  pur- 
chase-moneys, so  that  the  estates  should  revert  to  and  become  vested  in 
John  F.  Fraser  and  James  Mortimer,  as  the  intestate's  co-heirs  at  law, 
John  F.  Fraser  and  James  Mortimer  should,  nevertheless,  hold  the  same, 
as  trustees,  for  the  equal  benefit  of  themselves  and  Dame  Charlotte  Pole, 
George  Mortimer,  Mary  Lumsden,  and  Charlotte  Ailken,  and  also  of 
Elizabeth  Willoughby  Trezevant,  in  case  she  and  her  husband  Peter 
Trezevant  should  concur  in  and  give  effect  to  the  arrangement  thereby 
made;  and  that  such  estates  should  be  sold,  and  the  proceeds  thereof,  as 
well  as  the  intermediate  rents  and  profits,  after  paying  charges,  should 
be  divided,  in  seven  equal  shares,  among  the  intestate's  next  of  kin;  but 
in  the  event  of  Peter  Trezevant  and  Elizabeth  Willoughby  his  wife  not 
concurring  in  the  arrangement  as  aforesaid,  then  that  the  share  which 
would  have  gone  to  Elizabeth  Willoughby  Trezevant  should  be  divided 
equally  between  John  F.  Fraser  and  James  Mortimer. 

The  bill,  after  alleging  that  John  F.  Fraser  accordingly  procured  a 
grant  of  administration  of  the  testator's  personal  estate,  went  on  to  state 
that  under  a  decree,  dated  the  30th  of  March  1830,  made  in  a  cause  in 
which  Peter  Trezevant  and  Elizabeth  Willoughby  his  wife,  together 
with  certain  trustees  of  a  settlement  executed  by  them,  were  the  plain- 
tiffs, and  John  F.  Fraser,  as  the  administrator  of  the  estate,  and  the  other 
next  of,  kin  of  the  intestate,  were  the  defendants,  and  which  prayed  an 
account  and  administration  of  the  intestate's  personal  estate,  the  Master, 
among  other  things,  found  that  in  the  months  of  November  and  De- 
cember 1825,  and  of  January  and  February  1S26,  the  intestate  had 
entered  into  six  several  written  contracts  which  remained  unperformed, 
but  which  were  still  valid  and  subsisting  contracts,  for  the  sale  of  certain 
parts  of  his  real  estates  to  purchasers;  and  that  by  the  terms  of  such  con- 
tracts the  respective  purchasers  v/ere,  on  certain  days  therein  stated  and 
long  since  past,  to  be  let  into  possession,  and,  if  the  conveyances  should 
not  then  be  completed,  were  to  pay  interest  on  their  purchase-money 
from  those  days  respectively. 

The  bill  then  stated  the  death  of  George  Mortimer  in  the  year  1832, 
and  tiiat  the  plaintiff  Ann  Mortimer  was  his  legal  personal  representa- 
tive: that  the  cause  of  Trezevant  v.  Fraser  having  become  abated  by  the 
death  of  George  Mortimer^  Mr.  and  Mrs.  Trezevant,  and  their  trustees, 
filed  a  bill  of  revivor  and  supplement,  for  the  purpose  of  reviving  that 
suit  and  bringing  George  Mortimer's  personal  representative,  and  also 
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Other  persons  who  had,  by  assignment,  become  interested  in  certain  por- 
tions of  the  intestate's  personal  estate  as  parties  before  the  court;  and 
that  the  cause  was  accordingly  revived,  and  the  usual  order  made  in 
the  revived  and  suppleoienial  suit  for  the  prosecution  of  the  original 
decree. 

The  bill  then  alleged,  that  the  purchasers  of  the  estates  comprised  in 
three  of  the  aforesaid  contracts  had  been  let  into  possession,  but  that  the 
defendant,  John  F.  Fraser,  had  ever  since  the  intestate's  death,  been, 
and  still  was,  in  the  possession  or  receipt  of  the  rents  and  profits  of  the 
several  estates  comprised  in  the  three  remaining  contracts,  that  is  to  say, 
the  contracts  of  the  22d  of  November  1825,  the  22d  of  December  1825, 
and  the  llth  of  February  1826;  and  whereof  Nathaniel  Fletcher,  John 
Benett,  and  the  Marquess  of  Westminster  were  the  respective  pur- 
chasers: that  Fraser  had  received  large  sums  of  money  in  respect  of  the 
rents  of  those  estates,  as  also  for  timber  thereon,  which  he  had  cot  donrn 
and  sold;  and  that  he  had  never  accounted  for,  or  invested,  or  set  apart 
sach  moneys,  but  had  applied  the  same  to  his  own  use,  oir  mijced  them 
with  his'own  moneys. 

The  bill  charged  that  the  plaintiffs,  being  advised  they  were  interested 
in  the  produce  of  such  rents  and  timber  moneys,  had  applied  to  Fraser 
to  come  to  an  account,  which  Fraser  had  declined:  That  the  amount  of 
the  rents  and  the  produce  of  the  timber  so  received  by  him  since  the 
death  of  the  intestate,  in  respect  of  the  estates  comprised  in  the  three 
contracts  aforesaid,  amounted  to  20,000/.  and  upwards;  and  that,  in  the 
cause  of  Trezcvant  v.  Fraser,  the  plaintiffs  had  applied  to  the  Master, to 
whom  that  cause  stood  referred,  for  permission  to  exhibit  interrogatories 
for  the  examination  of  Fraser,  touching  his  receipts  in  respect  of  such 
rents  and  timber  moneys,  which  permission  the  Master  had  refused: 
That  Fraser  had  intimated  an  intention  of  repudiating  the  indenture  of 
the  14th  of  December  1826,  in  case  any  of  the  contracts  should  not  be 
completed;  and  that  he  was  now  anxious  that  they  should  not  be  carried 
into  effect,  and  had  endeavoured  to  induce  the  purchasers  to  abandon 
the  same. 

The  bill  prayed  an  account  of  the  defendant  Fraser*s  receipts  in  respect 
of  the  rents  of  the  estates  comprised  in  the  three  contracts  of  the  22d  of 
November  1825,  the  22d  of  December  1825,  and  the  llth  of  February 
1826,  and  of  the  moneys  produced  by  the  sale  of  the  timber  cut  on  those 
estates,  and  of  his  disbursements  in  respect  of  the  estates;  and  also  an 
account  of  the  interest  and  profits  made  by  him  by  means  of  such  rents 
and  timber  moneys;  and  that  the  balance,  when  ascertained,  might  be 
invested  and  secured  for  the  benefit  of  the  plaintiffs,  and  the  other  per- 
sons entitled  theretOi  and  for  an  injunction  and  receiver  in  the  mean 
time. 

The  defendant  Fraser  put  in  a  general  demurrer  to  the  bill,  for  want 
of  equiiy;  and  he  also  demurred  on  the  ground  that  Nathaniel  Fletcher, 
John  Benett,  and  the  Marquess  of  Westminster,  the  respective  purchasers 
under  the  contracts  of  November  1825,  December  1825,  and  February 
1826,  who  were  not  before  the  court,  ought  to  have  been  made  parties. 

The  Vice-Chancellor  overruled  the  demurrer  for  want  of  equityi  but 
allowed  the  demurrer  for  want  of  parties,  and,  at  the  sanfie  time,  gave 
the  plaintiffs  leave  to  amend  by  adding  parties. 

The  plaintiffs  now  appealed  from  the  Vice-Chancellor's  order. 
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Mr.  Wigrara,  Mr.  Walker,  and  Mr.  Baily,  in  support  of  the  appeal. 

The  order  of  the  Vice-Chancellor,  overruling  the  general  detnurrer,  is 
a  judicial  decision  (against  which  the  defendants  have  not  appealed) 
that  the  plaintiffs  are  entitled  to  the  relief  prayed  by  the  present  bill. 
Primd  facie  the  presumption  must  be  that  these  contracts  are  valid,  and 
capable  of  being  carried  into  effect.  That  is  the  stateoient  in  the  bill,  and 
so  the  Master  has  reported  in  the  other  suit.    But,  in  any  event,  it  is 
clear  that  the  plaintiffs  have  a  good  equity  as  against  Fraser.    If,  on  the 
one  hand,  the  contracts  are,  for  any  reason,  abandoned,  the  purchasers 
can  have  no  interest  whatever  in  the  rents  and  timber  money  which 
Fraser  has  received,  or  in  any  account  to  be  taken  against  him;  and  the 
claims  of  the  next  of  kin  in  respect  of  those  receipts,  and  in  respect  of 
the  estates  themselves,  must,  as  against  Fraser  and  James  Mortimer,  be 
regulated  by  the  special  agreement,  whereby  it  is  expressly  provided 
that  the  estates  which,  in  consequence  of  any  of  the  contracts  failing  to 
be  completed,  devolve  upon  Fraser  and  Mortimer,  as  the  intestate's 
heirs  at  law,  together  with  the  intermediate  rents  and  profits,  shall  be 
treated  as  personal  estate  of  the  intestate,  and,  subject  to  the  particular 
conditions  there  imposed,  be  divisible  as  such  among  the  next  of  kin. 
If,  on  the  other  hand,  the  contracts  are  binding,  it  is  the  duty  of  Fraser, 
as  administrator,  independently  of  his  agreement  with  the  next  of  kin, 
specifically  to  enforce  them  against  the  purchasers,  and  the  purchase- 
money  received  by  him  will,  of  course,  form  part  of  the  personal  estate. 
In  the  mean  time  the  rents,  together  with  the  proceeds  of  the  timber, 
coming  to  his  hands,  are  a  security  for  the  amount  of  that  purchase- 
money.     Qudcunque  vid  therefore,  whether  the  contracts  are  to  be  exe- 
cuted or  rescinded,  the  next  of  kin  have  a  direct  interest  in  seeing  that 
the  rents  and  profits  which  Fraser  has  received  are  properly  administered 
and  secured;  and  they  have  an  unquestionable  right  to  insist  that  these 
moneys  shall  not  be  put  in  hazard  by  being  mixed  up  and  employed  by 
him  with  his  own  funds.    The  administrator  may,  indeed,  be  called 
upon  by  the  purchasers  to  account  for  the  value  of  the  rents  and  timber 
money;  but  the  account  which  the  administrator  would  have  to  render 
to  them  would  be  of  a  different  kind  and  in  a  totally  distinct  charactet. 
It  would  be  an  account  on  the  one  side,  of  what  had  come  to  his  hands, 
and  on  the  other,  of  what  was  due  from  the  purchasers  for  principal  and 
interest  on  their  several  purchases;  an  account  which,  as  between  those 
parties,  would  be  a  simple  question  of  arithmetic,  the  sum  to  be  paid 
over  being  the  difference  only.    But  the  circumstance  that  Fraser  may 
hereafter  be  called  upon  by  the  purchasers  to  render  such  an  account  is 
no  reason  why  the  purchasers  should  now  be  made  parties  to  a  bill,  the 
object  of  which  is  to  obtain,  for  the  benefit  of  the  next  of  kin,  an  account 
of  his  receipts  and  disbursements,  and  to  have  the  balance  due  from  him 
ascertained  and  secured. 

Whatever  be  Fraser's  liabilities  to  the  purchasers,  he  has,  by  virtue 
of  the  special  agreement,  taken  upon  himself  another  and  more  extensive 
liability  to  the  next  of  kin,  in  respect  of  his  receipts.  The  purchasers 
have  no  concern  either  in  that  agreement  or  in  the  result  of  the  account 
arising  out  of  it,  that  being  a  matter  entirely  between  the  supposed  heirs 
at  law  and  such  of  the  next  of  kin  as  concurred  in  the  arrangement  It 
is,  therefore,  quite  competent  for  the  individuals  claiming  as  cestui  que 
trusts  under  the  agreement,  to  call  for  the  specific  performance  of  that 
agreement,  and  to  have  the  consequential  accounts  taken,  without  em- 
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barrassing  their  case  with  the  claims  of  third  parties,  between  whom  and 
themselves  there  is  no  privity  or  community  of  interest^  and  wlio,  for 
this  purpose,  must  be  considered  as  absolute  strangers.  The  proposition 
that  all  persons  interested  in  the  subject  matter  must  be  brought  before 
the  court  is  only  true  of  such  persons  as  are  also  interested  in  the  objeet 
of  the  suit;  for  modern  decisions  have  established  a  clear  distinction  in 
this  respect  between  these  two  species  of  interest.  Thus  it  has  long  been 
a  settled  principle  that  to  a  bill  by  a  pecuniary  legatee  against  an  execa- 
tor,  for  payment  of  his  legacy,  the  persons  interested  in  the  residue  are 
not  necessary  parties;  and  yet  the  executor  may  be  afterwards  required, 
at  the  instance  of  the  residuary  legatees,  to  render  the  same  accounts  of 
his  testator's  estate  a  second  time.  So  in  Brown  v,  De  Tastet,  Jac  284, 
(4  Cond.  Cha.  Rep.  133,)  which  was  a  bill  by  a  person  claiming  an 
interest  in  a  share  of  a  partnership,  under  a  sub-contract  with  De  Tastet, 
one  of  the  partners,  it  was  admitted  that  the  other  partners  ougtit  not  to 
be  made  parties,  although  it  is  certain  that  those  other  partners  might 
themselves  have  filed  a  new  bill  the  next  day  against  the  accounting 
party  in  the  first  suit,  and  have  compelled  him  to  account  over  again  to 
them.  The  subject  matter  of  the  bill,  in  both  those  cases,  would  be  the 
same,  namely,  the  profits  of  the  partnership;  but  the  object  would  be 
totally  different;  the  account,  in  the  one,  referring  only  to  the  profits  of 
the  share  comprised  in  the  assignment,  in  the  other,  extending  to  the 
whole  profits  of  the  trfide.  That  case  is  a  direct  authority  for  the  present 
bill. 

So  far,  indeed,  from  the  purchasers  being  necessary  parties  to  thissuit, 
they  could  not  have  been  joined  in  it  without  exposing  the  bill  to  a  de- 
murrer for  multifariousness.  Any  one  of  the  three,  and  much  more  all 
of  them  jointly,  might  have  reasonably  objected  to  being  involved  in  a 
multitude  of  inquiries  and  accounts,  in  which,  if  the  contracts  failed,  they 
could  have  no  interest  whatever,  and  in  which,  even  if  the  contracts  are 
ultimately  enforced,  two-thirds  of  the  subject  matter  of  the  bill  must, 
as  to  each,  have  been  wholly  irrelevant.  This  very  point  is  expressly 
decided  in  Salvidge  Vi  Hyde,  Jac.  151,  (4  Cond.  Cha.  Rep.  68,)  where 
Lord  Eldon  held,  overruling  the  judgment  of  Sir  John  L^ach,  5  Mad. 
138,  that  a  bill  for  an  account  of  a  testator's  estate,  and  also  to  set  aside 
sales  made  by  the  executor  and  trustee  to  himself  and  to  another  person, 
was  multifarious.  In  the  present  case  the  purchasers  have  declined  to 
take  possession  of  their  purchases  so  long  as  the  question  of  title,  which 
is  under  litigation  in  consequence  of  the  conflicting  pretensions  of  rival 
parties  claiming  to  be  heirs  at  law^  remains  undecided;  but  they  are  not, 
for  that  reason,  to  be  forced  into  a  contest,  with  which  they  have  no 
necessary  connection,  and  which  is  simply  between  Eraser  and  the  next 
of  kin,  in  their  respective  characters  of  trustee  and  cesttii  que  irusU. 
It  was  objected,  in  the  court  below,  that  the  bill  prays  that  a  receiver 
may  be  appointed;  and  that  no  such  appointment  can  be  made  in  the 
absence  of  the  persons  who  are,  in  equity,  the  owners  of  the  estates. 
But  that  part  of  the  relief  sought  is  merely  for  the  protection  of  the  pro- 
perty, and  does  not  interfere  with  the  question  or  right:  and  it  is  well 
settled  that  no  person  who  intervenes  pro  interesse  suo  is  entitled  to 
object  to  the  appointment  of  a  receiver,  unless  he  intervenes  for  the  pur- 
pose of  asserting  his  own  right  to  take  possession;  Bryan  v,  Cormidk,  1 
Cox,  422;  Boehm  v.  Wood,  T.  &  Russ.  332,  (11  Cond.  Cha.  Rep.  ISl.) 
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Mr.  Jacob  and  Mr.  Daniell,  contra. 

This  bill  is  framed  in  a  manner  which  violates  every  rule  of  pleading. 
It  states  the  claim  of  the  plaintiffs  alternatively,  as  depending  upon  one 
or  other  oF  several  contingencies,  and  as  differing  in  the  mode  and  extent 
of  the  relief  to  be  given,  according  to  the  state  of  circumstances  which 
may  eventually  arise.  The  claim  is  made  by  the  plaintiffs  either  in  their 
character  of  next  of  kin,  or  under  the  special  provisions  of  the  agreement 
of  December  1826  between  them  and  the  supposed  heirs  at  law.  Thu 
contracts  may  be  completed  or  they  may  be  abandoned;  Fraser  and 
James  Mortimer  may  be  the  heirs  at  law;  or  some  other  person  may 
prove  to  be  such  heir,  in  each  of  these  several  cases  the  righm  and 
interests  of  the  plaintiffs,  and  the  nature  of  the  relief  to  be  afforded  to 
themy  will  vary  materially;  and  in  one  very  possible  event,  in  the  event, 
namely,  of  the  contracts  going  off,  and  Mrs.  Trezevant  establishing  her 
title  as  heir,  the  whole  arrangement  will  be  nugatory,  and  the  claim  of 
the  plaintiffs  will  fait  entirely.  Nevertheless,  the  bill  attempts  so  to 
shape  the  case  and  the  relief  prayed,  as  to  be  applicable  to  all  or  any  of 
these  events;  although  it  is  well  settled,  that  upon  a  bill  so  framed,  and 
slating  the  plaintiff's  title  in  so  uncertain  and  ambiguous  a  way,  it  is 
impossible  for  the  court  to  make  a  decree;  Jones  v,  Jones,  3  Mer.  16K 

The  purchasers  ought  to  have  been  made  parties  to  the  suit,  for  it  will 
not  be  denied  that,  in  some  of  the  events  for  the  happening  of  which  the 
bill  provides  so  far  as  (he  plaintiffs'  interests  are  concerned,  the  pat-* 
chasers  are  also  materially  interested  both  in  the  object  and  the  subject 
of  the  suit.  If  the  contracts  are  hereafter  completed,  the  purchasers  have 
exactly  the  same  interest  in  the  accounts  which  the  administrator  is  to 
render  as  the  next  of  kin  would  have.  The  defendant  Fraser,  besides, 
ought  not  to  be  harassed  by  a  multiplicity  of  suits,  when  the  whole  ob- 
ject of  the  plaintiffs  might  be  comprised  in  one.  It  is  a  general  principle 
of  a  court  of  equity  that  an  accounting  party  shall  not  be  compelled  to 
dccount  twice  over  in  respect  of  the  same  matter:  but  this  bill  asks  that 
Fraser  shall  account  to  the  plaintiffs  for  his  receipts,  leaving  him  open^ 
hereafter,  to  a  similar  demand  on  the  part  of  each  individual  purchaser. 
The  bill  asks  that  the  balance  found  due  may  be  invested  and  secured 
for  the  benefit  of  the  persons  entitled,  but  it  does  not  pray  that  the  fund 
may  be  administered  or  paid  out.  For  any  thing  that  appears,  the  fund 
may  remain  in  court  for  ever,  unless  a  new  suit  is  instituted  for  the  pur- 
pose of  having  it  distributed. 

Mr.  Wigram,  in  reply. 

Nov,  9.  The  Loan  Chancellor. — This  was  an  appeal  ftora  an  order 
of  the  Vice-Chancellor  upon  a  demurrer,  first,  for  want  of  equity,  and  se- 
condly, for  want  of  certain  parties,  being  three  persons,  by  the  hill  alleged 
to  have  agreed  for  the  purchase  of  part  of  the  freehold  estates  of  the  late 
Mr.  Farquhar.  The  Vice-Chancellor  did  not  allow  the-  demurrer  for 
want  of  equity,  and  the  defendants  have  not  appealed  against  that  deci- 
sion; but  the  Vice*ChanceUor  did  allow  the  demurrer  for  want  of  these 
parties,  and  the  order,  as  of  course  in  such  cases,  gave  the  plaintiffs 
liberty  to  amend  by  adding  parties.  Against  this  order  the  plaintiffs 
have  appealed,  and  the  question  is,  whether  these  purchasers  are  neoes* 
sary  parties  to  the  case  stated  by  the  bill. 

The  case  made  by  the  bill  is  simply  this;-Mhat  Mr.  Farqubat  e**^^ — -" 
Vol.  XIIL— 47 
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into  several  contracts  for  the  sale  of  different  parts  of  his  freehold  estates, 
and  then  died  intestate,  leaving  several  persons,  of  whom  the  plaintifis 
represent  some,  his  next  of  kin,  and  John  Farquhar  Fraser,  the  party 
demurring,  James  Mortimer,  a  defendant,  and  Mrs.  Trezevant,  another 
defendant,  also  next  of  kin,  and  who  also  claimed  to  be  heirs  at  law.  It 
then  states  a  deed  between  all  the  parties. interested,  except  Mrs.  Treze- 
vant, by  which  it  was  agreed  that  the  purchase-moneys  for  the  land  so 
contracted  to  be  sold  should,  at  all  events,  be  treated  and  divided  as  per- 
sonalty. It  then  states  a  decree  for  an  account  of  the  personal  estate: 
that  three  of  the  contracts  remained  unperformed,  but  that  they  are  valid 
contracts,  and  that  the  purchasers  are  entitled  to  the  rents  from  a  time 
long  since  past;  that  the  defendant  John  Farquhar  Fraser  has  been  in 
possession  of  those  lands  so  agreed  to  be  purchased,  and  has  received 
the  rctits;  and  it  prays  for  an  account  of  those  rents  and  of  timber  cnt, 
and  of  the  expenses  of  management,  and  that  the  balance  may  be  se- 
cured for  the  benefit  of  the  plaintiffs  or  of  the  persons  interested. 

According  to  the  statement  in  the  bill  these  rents  and  the  timber  money 
belong  to  the  purchasers,  and  the  plaintiffs,  as  next  of  kin,  have  no  direct 
interest  in  them;  but  they  are  interested  in  their  being  properly  secured 
for  the  purchasers,  because  such  purchasers  cannot  be  called  upon  to  pay 
their  purchase-moneys  without  having  the  rents  accounted  for  and  paid 
to  them.  It  is,  however,  unnecessary  to  consider  whether  the  plaintid^ 
are  entitled  to  any  relief,  there  being  no  demurrer  for  want  of  equity, 
before  me;  but  the  question  is,  whether  if  the  plaintiffs  are  entitled  to  the 
relief  they  pray,  they  can  have  it  without  bringing  before  the  court  those 
who  are  immediately  interested  in  the  subject-matter  of  suit,  namely, 
the  rents  and  timber-money.  If  the  contracts  be  valid,  which  the  bill 
states  them  to  be,  these  rents  and  timber-money  cannot  form  part  of  the 
personal  estate;  but  the  plaintiffs  may  not  be  able  to  have  that  which  is 
part  of  the  personal  estate  realized,  namely,  the  purchase-moneys,  with- 
out seeing  that  these  rents  and  timber-money  are  properly  accoanted  for 
and  applied. 

But  if  the  next  of  kin  have  such  an  interest  in  these  rents  and  timber- 
money  as  to  entitle  them  to  file  a  bill  against  the  administrator  who  has* 
actually  received  them,  it  is  quite  clear  that  each  purchaser  may  file  such 
a  bill,  so  that  the  defendant  might  be  exposed  to  two  suits  for  the  same 
purpose;  or,  after  a  decree  in  this  cause  and  the  account  regularly  taken, 
a  new  decree  might  be  obtained  on  behalf  of  a  purchaser  who  would 
not  be  bound  by  the  account  taken  in  the  former  suit  So,  again,  the 
bill  prays  a  receiver  over  these  states.  Suppose  a  receiver  appointed — 
is  the  purchaser  to  be  bound  by  the  acts  of  the  receiver  without  being  a 
party  to  the  cause?  Again,  the  bill  prays  that  the  account  may  be  taken 
and  the  amount  invested  for  the  benefit  of  the  persons  interested  therein; 
but  who,  according  to  the  statement,  are  the  persons  interested  therein? 
Why,  clearly,  the  purchasers.  But  what  is  the  court  to  do  with  the  fund 
when  it  has  beeti  secured?  According  to  the  statement  in  the  bill,  the 
fund  will  be  the  property  of  the  purchasers.  Does  the  court  ever  take 
possession  of  a  fund  without  having  the  owners  of  it  parties  to  the 
cause? 

It  was  said,  that  the  purchasers,  if  made  parties,  might  object  to  the 
bill  as  multifarious.  That  can  be  no  objection  to  a  demurrer  for  waot 
of  parties.  Many  bills  may  not  be  multifarious  as  to  some  persons  io- 
terested  in  the  whole  of  the  subject  matter,  which  would  be  so  as  to 
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others  inieresled  only  in  part  of  it;  but  that  is  no  reason  for  the  court 
proceeding,  in  the  absence  of  any  person  who  ought  to  be  present,  as  to 
any  part  of  the  case.  It  would  only  prove  that  the  plaintiffs  had  adopted 
a  wrong  course  from  the  beginning,  and  that  the  error  was  irremediable 
under  the  ordinary  permission  to  amend  by  adding  parties. 

Guarding  myself,  therefore,  against  being  supposed  to  express  any 
opinion  as  to  whether  the  plaintiffs  can,  in  any  shape  in  which  they  may 
frame  their  bill,  entitle  themselves  to  any  part  of  what  they  seek  by  their 
bill,  I  am  of  opinion  that  they  cannot  now  ask  for  it  in  the  absence  of 
the  purchasers  of  those  parts  of  the  property  with  respect  to  which  they 
ask  relief;  and  under  such  circumstances,  it  is  the  usual  course  to  give 
the  plaintiffs  an  opportunity  of  amending  the  bill  if  they  can. 

I  am,  therefore,  of  opinion  that  the  order  of  the  Vice-Chancellor  was 
correct,  and  I  dismiss  the  appeal  with  costs. 


Campbell  v.  Mackay. 

1  ^/ine  4r  Craig,  603. 

A  hasbaod,  by  a  deed  executed  on  his  tnarriage,  veeted  a  fond  in  A.  and  B.  upon 
trast  for  his  wife  for  life,  and  alVer  her  decease  in  trast  for  sons  of  the  marriage 
who  should  attain  twenty-one,  and  daughters  who  should  attain  twenty-one  or 
marry;  with  a  proYiso  that  the  persons  to  be  appointed  guardians  of  the  children 
by  his  will,  with  the  trustees,  should,  after  the  death  of  the  wife,  have  authority  to 
apply  the  interest,  and  also,  in  certain  eases,  part  of  the  capital  of  the  children's 
presunaptiTe  shares,  towards  their  maintenance  and  advancement,  during  their 
respectire  minorities.  By  a  second  deed,  made  after  marriage,  the  husband  vested 
another  fund  in  C.  and  D.  in  trust  for  his  wife  for  life,  and,  after  her  decease,  for 
the  benefit  of  the  children  of  the  marriage,  with  a  proviso  that  the  trustees,  with 
the  gnardiana  to  be  appointed,  should,  after  the  decease  of  the  wife,  have  the  like 
power,  during  the  minority  of  the  children,  to  apply  the  interest  of  their  presump- 
tive shares  towards  their  maintenance  and  education.  By  his  will,  the  husband, 
after  making  some  specific  bequests  to  his  wife,  bequeathed  his  property  to  A.,  B^, 
and  C,  upon  certain  trusts  for  the  benefit  of  his  children:  and  he  appointed  them 
hia  executors  and  guardians  of  his  infant  children,  in  conjunction  with  their  mother. 

To  a  bill  filed  after  the  husband's  death  by  the  wife  and  the  infant  children  against 
A.,  B.,  C,  and  D.,  for  the  accounts  and  administration  of  the  property  comprised 
in  the  trusts  of  the  two  deeds  and  the  will,  a  demurrer  by  A.,  B.,  and  C,  on  the 
groond  of  multifariousness,  was  overruled. 

Sembk,  the  demurrer  would  not  have  been  allowed  even  if  the  deeds  had  not  con- 
tained the  proviso  vesting  in  the  guardians,  with  the  trustees,  the  discretionary 
power  as  to  maintenance  and  advancement. 

Semble,  where  all  the  plaintiflfs  have  a  common  interest  in  the  whole  of  the  matters 
comprised  in  the  bill,  the  objection  of  multifariousness,  set  up  by  defendants  who 
are  concerned  only  in  a  portion  of  the  subject-matter,  is  a  question  of  discretion,  to 
be  determined  upon  considerations  of  convenience  with  reference  to  the  circum- 
stances of  each  particular  case. 

Principles  and  distinctions  of  the  court  with  respect  to  multifariousness. 

The  court,'  upon  denmrrer,  must  assame  the  statement  in  the  bill  with  respect  to  the 
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parport  of  a  deed  to  be  trae;  and  the  demurring  party  is  not  at  liberty  to  read  the 
instrument  itself  for  the  purpose  of  disproving  the  statement,  notwithstanding  that 
for  greater  certainty  as  to  its  contents,  the  bill  expresjBly  refers  to  it  as  being  in  the 
demurring  party^s  possession. 
November  12,  14,  15,  1836. 

THE  bill,  which  was  filed  by  Lady  Dorothea  Louisa  Campbell  and 
her  four  infant  children,  against  John  Mackay,  Charles  Campbell^  John 
Home  Home,  and  the  Marquess  of  Sligo,  who  was  alleged  to  be  out  of 
the  jurisdiction,  stated  a  settlement,  dated  March  1617,  and  made  on  the 
marriage  of  Sir  James  Campbell,  since  deceased,  with  the  plaintiff  Lady 
D.  L.  Campbell,  whereby  two  sums  of  raoqey,  which  were  subsequently 
converted  into  the  sum  of  21,308/.  5s.  StL  di  per  cents,  were  vested  in 
Dennis  Browne  and  Thomas  Herbert,  both  since  deceased,  and  the 
defendants  John  Mackay  and  Charles  Campbell,  upon  trust,  in  the 
events  which  had  happened,  to  pay  to  Lady  D.  L.  Campbell,  out  of  the 
interest  and  dividends,  an  annuity  of  738/.  9$.  3d.  by  half  yearly  pay- 
ments for  her  life,  and  as  to  the  residue  of  such  dividends,  for  the  benefit 
of  thei  children  of  the  marriage  equally;  and  as  to  the  principal  of  the 
trust  moneys,  after  the  decease  of  I^ady  D.  L.  Campbell,  in  trust  for  ail 
the  children  of  the  marriage  who,  being  sons,  should  attain  twenty-one, 
or  being  daughters,  should  attain  that  age,  or  be  married,  equally;  and 
in  the  event  of  there  being  no  such  children,  then  for  Lady  D.  L.  Camp- 
bell; and  the  settlement  empowered  Sir  James  Campbefl  by  any  deed 
attested  by  two  credible  witnesses,  or  by  his  last  will  in  l^e  manner 
duly  attested,  to  appoint  persons  to  be  guardians  of  the  persons  and  for- 
tunes of  the  children  of  the  marriage;  with  a  proviso  that  the  persons 
so  to  be  appointed  guardians,  with  Browne,  Herbert,  Mackay,  and 
Campbell,  or  the  survivors  of  them,  or  the  executors  of  such  surviror, 
should  have  authority,  immediately  after  the  decease  of  Sir  James  and 
Lady  D.  L.  Campbell,  to  apply  towards  the  maintenance  of  such  chil- 
dren, during  their  respective  minorities,  any  annual  sum  not  exceeding 
the  interest  of  their  presumptive  shares,  as  also  to  advance  any  sum  of 
money,  out  of  the  shares  of  any  male  children,  for  their  permanent 
advancement  in  life,  during  minority. 

The  bill  next  stated  an  indenture  dated  the  28d  of  July  1834,  and 
made  between  Sir  James  and  Lady  D.  L.  Campbell,  of  the  one  part, 
and  the  defendants  the  Marquess  of  Sligo  and  John  Home  Home,  of 
the  other  part,  whereby  the  sum  of  10,000/.,  since  laid  out  in  the 
purchase  of  11,000/.  19^.  6d.  3  per  cents,  was  assigned  to  Lord  Siigo 
and  Home,  upon  trust,  to  pay  the  interest  and  dividends  arising  from 
the  same,  when  invested,  to  Lady  D.  L.  Campbell  for  life,  and  after  her 
decease,  upon  trust,  as  to  the  principal  moneys,  for  the  children  of  the 
marriage  as  Lady  D.  L.  Campbell  should  appoint,  and  in  default  of 
^appointment,  equally  among  them;  and  the  trustees  were  thereby 
authorized  and  directed,  in  conjunction  with  the  guardians  to  be  ap- 
pointed for  the  infant  plaintiffs,  to  apply  the  dividends  and  interest  of 
the  trust  funds,  after  Lady  D.  L.  Campbell's  decease,  for  the  mainte- 
nance and  education  of  the  infant  plaintiffs,  during  their  respective 
minorities,  in  like  manner,  and  in  the  same  proportions,  as  was  provided 
under  the  marriage  settlement;  as  by  the  said  indenture,  in  the  posses- 
sion of  some  or  one  of  the  defendants,  and  to  which  the  plaintifis  for 
certainty  referred,  would  more  fully  appear. 
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The  bill  then  stated  the  will  of  Sir  James  Campbell  dated  the  26th  of 
July  1831,  and  attested  by  two  witnesses,  whereby,  after  making  certain 
specific  bequests,  the  testator  gave  and  bequeathed  to  the  defendants 
John  Mackay,  Charles  Campbell,  and  John  Hon^e  Home,  a  sum  of 
15,000/.,  upon  trust,  to  invest  the  same,  and  apply  the  whole  or  any 
part  of  the  dividends  and  interest  towards  the  maintenance  and  educa- 
tion of  his  three  daughters  during  their  respective  minorities;  and  as  to 
the  principal^  in  trust  for  such  of  them  as  should  attain  twenty-one,  or 
marry  under  that  age,  with  the  consent  of  their  guardians  thereinafter 
appointed;  and  in  case  they  should  all  die  under  twenty-one,  then  the 
capital  was  to  sink  into  the  residue;  and  as  to  all  his  residuary  estate, 
the  testator  gave  and  bequeathed  it  to  Campbell,  Mackay,  and  Home, 
upon  trust,  to  convert  the  same  into  money,  and  having  invested  the 
produce,  upon  trust  to  apply  a  competent  part  of  the  interest  and  divi- 
dends, at  their  discretion,  towards  the  maintenance  of  his  infant  son,  the 
plaintiff  James  Campbell,  during  his  minority;  and  after  he  should  have 
attained  the  age  of  twenty-one,  then  to  pay  him  one  half  of  such  inte- 
rest and  dividends,  until  he  should  attain  the  age  of  twenty-five;  and 
when  he  should  have  attained  that  age,  then  upon  trust,  as  to  the  sur- 
plus interest  and  accumulations,  and  also  the  principal  moneys,  to  assign 
and  transfer  the  same  to  his  said  son  for  his  own  use  absolutely;  audi  in 
case  his  son  should  attain  twenty-one,  but  die  under  the  age  of  twenty- 
five,  and  leave  no  issue,  then  the  testator  directed  his  trustees  to  hoki 
his  residuary  estate  upop  trust  for  the  benefit  of  such  of  his  said  daugh- 
ters as  should  attain  twenty-one,  or  marry  with  such  consent  as  afore- 
said; and  in  case  all  his  daughters  should  die  under  twenty-one,  and 
without  having  been  married,  then  he  directed  his  trustees  to  transfer 
and  pay  over  all  the  said  trust  moneys  to  his  brother,  the  defendant 
Charles  Campbell,  for  his  absolute  use;  and  he  appointed  the  defendants 
John  Mackay,  Charles  Campbell,  and  John  Home  Home  his  executors, 
and  constituted  his  wife  and  his  said  executors  guardians  of  his  children 
during  their  respective  minorities. 

The  bill  then  stated  that  the  testator  died  at  Paris  in  the  month  of 
May  1835,  without  having  altered  or  revoked  his  will,  and  that  he  left 
the  plaintifi'.  Lady  D.  L.  Campbell,  his  widow,  and  the  four  infant 
plaintiffs,  James  Campbell,  Louisa  Campbell,  Charlotte  Campbell,  and 
Emily  Campbell,  his  only  children,  and  next  of  kin,  of  whom  James 
Campbell  was  his  heir  at  law;  and  that  the  defendants  John  Mackay 
and  Charles  Campbell  proved  the  will,  power  being  reserved  to  Home 
to  come  in  and  prove.  The  bill  then  stated  certain  transactions  relative 
to  a  snm  of  2000/.,  alleging  that  this  sum  had  been  given  by  Sir  James 
Campbell  to  the  plaintiff  Lady  D.  L.  Campbell,  in  his  lifetime,  to  be 
disposed  of  as  she  should  think  proper,  for  the  use  of  herself  and  her 
children;  and  that,  with  the  exception  of  a  portion  expended  in  dis- 
charging debts  incurred  in  the  maintenance  of  herself  and  her  family, 
she  had  laid  it  out  in  the  purchase  of  50,000/!  French  rentes^  of  which 
she  was  the  holder,  and  had  ever  since  received  the  dividends. 

The  bill  further  stated,  that  the  infant  plaintiffs  had  always  resided 
with  and  were  now  maintained  by  Lady  D.  L.  Campbell;  and  it  charged 
tliat  the  defendants,  the  executors,  though  applied  to. for  that  purpose, 
had  refused  to  concur  with  the  plaintiff  Lady  D.  L.  Campbell,  in  doing 
all  necessary  acts  for  securing  the  fortunes  of  the  infant  plaintiffs  and 
providing  for  their  maintenance  and  education  during  their  minorities. 

47* 
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The  bill  prayed  that  the  trusts  of  the  marriage  settlement,  and  of  the 
indenture  of  July  1834,  might  be  performed,  and  thi^t,  if  necessary,  new 
trustees  might  be  appointed  in  the  room  pf  Browne  and  Herbert  de- 
ceased, and  of  the  Marquess  of  Sligo,  and  that  an  account  might  be 
taken  of  the  personal  estate,  and  also  of  the  debts  and  funeral  and  testa- 
mentary expenses,  of  the  testator,  and  that  his  personal  estate  might  be 
applied  in  a  due  course  of  administration;  that  the  residuary  estate  might 
be  ascertained  and  secured,  and  that  an  inventory  might  be  taken  of  the 
articles  specifically  bequeathed  to  Lady  D.  L.  Campbell  for  her  life;  thai 
it  might  be  declared  that  the  infant  plaintiffs  were  entitled  to  the  50,OOQ/I 
French  rentes;  that  a  proper  -allowance  might  be  made  to  Lady  D.  Lb 
Campbell  for  the  past  and  future  maintenance  of  the  infant  plaintiffs, 
having  regard  to  their  rank  and  fortune,  and  that  a  receiver  might  be 
appointed  to  get  in  the  outstanding  estate. 

To  this  bill  the  defendants,  Mackay,  Campbell,  and  Home  filed  a 
demurrer,  and  for  cause  of  demurrer  showed  '<  that  it  appears  by  the 
bill  that  the  same  is  filed  for  divers  and  distinct  matters  and  things, 
which  are  in  no  manner  connected  with  each  other,  and  which  ought 
not  to  be  joined  together  in  the  said  bill,  and  that  the  said  bill  is  alto- 
gether multifarious;  wherefore,"  &c. 

The  Vice-Chancellor  overruled  the  demurrer,  and  the  defendants 
thereupon  appealed. 

Sir  W.  Home,  Mr.  Wigram,  and  Mr.  James  Russell,  in  sappoit  of 
the  appeal. 

Upon  this  record  relief  is  sought  against  a  number  of  defendants  in 
respect  of  two  settlements  and  a  will.  With  the  first  settlement,  two  of 
the  defendants.  Home  and  Lord  Sligo,  have  no  concern  whatever,  and 
the  same  may  be  said  of  Mackay  and  Campbell  with  respect  to  the 
second  settlement;  while,  under  the  will,  Mackay,  Campbell,  and  Home 
are  executors  and  trustees,  and  Lord  Sligo  is  an  absolute  stranger.  This, 
therefore,  is  an  attempt  to  unite,  in  one  record,  claims  growing  out  of 
three  distinct  instruments,  and  prosecuted  against  four  several  defendants, 
each  of  whom  may  truly  affirm  that  a  large  portion  of  the  case  made, 
and  of  the  relief  sought,  is,  as  to  him,  utterly  inapplicable.  Why  should 
Lord  Sligo  be  involved  in  all  the  inquiries  and  accounts  which  the  bill 
seeks  relative  to  Sir  James  Campbell's  estate,  with  a  view  to  the  ad- 
ministration of  the  will?  Why  should  his  lordship  and  the  defendant 
Home  be  called  upon  to  answer  a  bill  which  seeks  against  their  co-de- 
fendants relief  founded  upon  the  marriage-settlement  of  1817  (to  which 
Lord  Sligo  and  Home  were  no  parties),  and  which  bill  therefore  as  to 
them  is  to  that  extent  improper?  Why  should  Messrs.  Mackay  and 
Campbell  be  implicated  in  a  contest  relative  to  the  construction  and 
effect  of  the  deed  of  1834,  and  the  rights  of  the  plaintiffs  in  respect  of 
that  deed,  when  it  is  obvious,  on  the  fiace  of  the  bill  itself,  that  they  can 
in  no  way  be  made  accountable  under  it?  The  bill  haa  avowedly  a 
number  of  distinct  objects:  it  prays  for  the  execution  of  the  trusts  of  the 
two  settlements,  for  the  appointment  of  a  new  trustee  in  the  room  of 
liOrd  Sligo,  and  for  the  accounts  and  administration  of  the  testator's 
personal  estate  under  his  will.  The  introduction  of  matters  so  hetero- 
geneous into  one  record,  clearly  comes  within  the  definition  of  multi- 
fariousness given  by  Sir  John  Leaoh  in  Salvidge  v.  Hyde.    <^  In  ordsr 
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to  determine  whether  a  suit  is  multifarious  (says  his  Honour  in  that 
case,)  the  inquiry  is  iK)t  whether  each  defendant  is  connected  with  every 
branch  of  the  cause,  but  whether  the  plaintiff's  bill  seeks  relief  in  respect 
of  matters  which  are  in  their  nature  separate  and  distinct."  5  Mad,  146. 

The  only  circumstance  which  is  common  to  the  defendants  is,  that 
under  one  or  other  of  the  instruments  in  question  they  are  all  subject  to 
some  liability  to  all  the  plaintiffs.  But  that  common  liability  furnishes 
DO  reason  why  the  separate  cases  against  each  should  be  united  in  one 
suit,  any  more  than  in  the  instance  of  a  creditor,  who,  having  several 
demands  against  the  estates  of  three  deceased  debtors,  must)  for  the 
purpose  of  an  account  and  payment,  proceed  by  distinct  bills  against  the 
representatives  of  each.  If  the  bill  is  multifarious  as  to  some  of  the 
defendants,  it  must  necessarily  be  so  as  to  all;  for  the  part  of  it  which  is 
relevant  to  one  defendant,  is  irrelevant  to  the  others,  and  vice  versd:  the 
case  taken  as  a  whole  is  not  applicable  to  each,  and  each,  therefore,  is 
entitled  to  set  up  the  objection.  No  authority  can  be  produced  for  hold- 
ing that  rouhifariousness  may  be  a  good  defence  as  to  one  defendant, 
and  bad  as  to  the  rest;  see,  however,  p.  542,  supra.  The  contrary  has 
been  expressly  decided  in  Ward  v.  The  Duke  of  Northumberland,  2 
Anst.  469^.  In  that  case  the  bill  was  filed  by  a  party  who  had  been  a 
tenant  of  the  former  Duke  of  Northumberland,  and  was  also  a  tenant 
of  the  then  duke,  praying  relief  in  respect  of  transactions  arising  out 
of  both  tenancies,  and  for  that  purpose  making  the  then  duke  in  bis 
double  character  of  landlord  and  representative  of  the  former  duke, 
of  whom  he  was  one  of  the  executors,  and  also  the  Earl  of  Beverley, 
who  was  the  other  executor,  co-defendants.  To  the  bill  so  framed  tne 
defendants  filed  two  separate  demurrers,  both  of  which  were  allowed; 
although  in  that  case  it  might  have  been  said  (what  could  not  be  said  of 
any  of  the  defendants  here)  that  with  respect  to  the  defendant  the  duke, 
there  was  no  part  of  the  case  made,  or  of  the  relief  sought,  with  which 
in  some  way  or  other  he  was  not  necessarily  connected.  Nevertheless 
the  court  considered  the  objection  that  distinct  matters  were  united  in 
one  and  the  same  bill  to  be  equally  available  to  the  duke  ns  to  Lord 
Beverley,  and  allowed  the  duke's  demurrer  upon  that  ground.  The 
language  of  the  Chief  Baron  in  pronouncing  the  judgment  of  the  court 
is  directly  applicable  to  the  circumstances  of  the  present  case.  The  same 
rule  of  pleading  which  prevents  a  plaintiff  from  joining  distinct  demands 
in  one  suit  though  against  the  same  defendants,  was  recognised  by  Lord 
Alvanley  in  Harrison  v.  Hogg,  2  Ves.  jun.  323;  by  Lord  Eldon  in  Sax* 
ton  V.  Davis,  18  Ves.  72;  by  Sir  John  Leach  in  Maud  v,  Acklom,  2  Sim. 
831,(2  Cond.  Cha.  Rep.  441,)  and  by  the  present  Vice-chancellor  in 
Dunn  V.  Dunn,  2  Sim.  329,  (2  Cond.  Cha.  Rep.  439;)  and  again  in  the 
very  recent  case  of  the  Attorney-General  v.  The  Goldsmith's  Company, 
5  Sim.  670,  (7  Cond.  Cha.  Rep.  573.)  The  decision  of  Sir  John  Leach 
in  Turner  v.  Robinson,  1  Sim.  &  Stu.  313,  (1  Cond.  Cha.  Rep.  160,) 
where  residuary  legatees  under  a  will,  who  were  also  thereby  made 
appointees  of  a  share  in  another  testator's  estate,  were  allowed  to  include 
in  the  same  bill  an  account  of  both  estates,  has  been  disapproved  by  the 
present  Vice-Chancellor;  see  2  Sim.  330,  n.,  Marcos  v.  Pebrer,  3  Sim. 
466,  (5  Cond.  Cha.  Rep.  202,)  and  is  in  principle  untenable. 

In  order  to  escape  the  charge  of  multifariousness,  it  must  be  shown 
that  the  different  transactions  to  which  the  suit  relates,  are  in  their  own 
nature  and  essence  connected  together.    If  they  are  not  so  connect^,  U 
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Other  persons  who  had,  by  assignment,  become  interested  in  certain  por- 
tions of  the  intestate's  personal  estate  as  parties  before  the  court;  and 
that  the  cause  was  accordingly  revived,  and  the  usual  order  made  in 
the  revived  and  supplemental  suit  for  the  prosecution  of  the  original 
decree. 

The  bill  then  alleged,  that  the  purchasers  of  the  estates  conQprised  in 
three  of  the  aforesaid  contracts  had  been  let  into  possession,  but  that  the 
defendant,  John  F.  Fraser,  had  ever  since  the  intestate's  death,  been, 
and  still  was,  in  the  possession  or  receipt  of  the  rents  and  profits  of  the 
several  estates  comprised  in  the  three  remaining  contracts,  that  is  to  say, 
the  contracts  of  the  22d  of  November  1825,  the  22d  of  December  1825, 
and  the  11th  of  February  1826;  and  whereof  Nathaniel  Fletcher,  John 
Benett,  and  the  Marquess  of  Westminster  were  the  respective  pur- 
chasers:  that  Fraser  had  received  large  sums  of  money  in  respect  of  the 
rents  of  those  estates,  as  also  for  timber  thereon,  which  he  had  cut  down 
and  sold;  and  that  he  had  never  accounted  for,  or  invested,  or  set  apart 
such  moneys,  but  had  applied  the  same  to  his  own  use/oi:  mixed  them 
with  hisovvn  moneys. 

The  bill  charged  that  the  plaintiffs,  being  advised  they  were  interested 
in  the  produce  of  such  rents  and  timber  moneys,  had  applied  to  Fraser 
to  come  to  an  account,  which  Fraser  had  declined:  That  the  amount  of 
the  rents  and  the  produce  of  the  timber  so  received  by  him  since  the 
death  of  the  intestate,  in  respect  of  the  estates  comprised  in  the  three 
contracts  aforesaid,  amounted  to  20,000/.  iind  upwards;  and  that,  in  the 
cause  of  Trezevant  v.  Fraser,  the  plaintiffs  had  applied  tp  the  Master, to 
whom  that  cause  stood  referred,  for  permission  to  exhibit  interrogatories 
for  the  examination  of  Fraser,  touching  his  receipts  in  respect  of  such 
rents  and  timber  moneys,  which  permission  the  Master  had  refused: 
That  Fraser  had  intimated  an  intention  of  repudiating  the  indenture  of 
ihe  14th  of  December  1826,  in  case  any  of  the  contracts  should  not  be 
completed;  and  that  he  was  now  anxious  that  they  should  not  be  carried 
into  effect,  and  had  endeavoured  to  induce  the  purchasers  to  abandon 
the  same. 

The  bill  prayed  an  account  of  the  defendant  Fraser's  receipts  in  respect 
of  the  rents  of  the  estates  comprised  in  the  three  contracts  of  the  22d  of 
November  1825,  the  22d  of  December  1825,  and  the  11th  of  February 
1826,  and  of  the  moneys  produced  by  the  sale  of  the  timber  cut  on  those 
estates,  and  of  his  disbursements  in  respect  of  the  estates;  and  also  an 
account  of  the  interest  and  profits  made  by  him  by  means  of  such  rents 
and  timber  moneys;  and  that  the  balance,  when  ascertained,  might  be 
invested  and  secured  for  the  benefit  of  the  plaintiffs,  and  the  other  per- 
sons entitled  thereto,  and  for  an  injunction  and  receiver  in  the  mean 
time. 

The  defendant  Fraser  put  in  a  general  demurrer  to  the  bill,  for  want 
of  equity;  and  he  also  demurred  on  the  ground  that  Nathaniel  Fletcher, 
John  Benett,  and  the  Marquess  of  Westminster,  the  respective  purchasers 
under  the  contracts  of  November  1825,  December  1825,  and  February 
1826',  who  were  not  before  the  court,  ought  to  have  been  made  parties. 

The  Vice-Chancellor  overruled  the  demurrer  for  want  of  equity,  but 
allowed  the  demurrer  for  want  of  parties,  and,  at  the  same  time,  gave 
the  plaintiffs  leave  to  amend  by  adding  parties. 

The  plaintiffs  now  appealed  from  the  Vice-Chancellor's  order. 


CASES  IN  CHANCERY.  •   539 

[Lnmsden  v.  Fraser. — 1  Mylne  &  Craig,  589.] 

Mr.  Wigrara,  Mr.  Walker,  and  Mr.  Baily,  in  support  of  the  appeal. 

The  order  of  the  Vice -Chancellor,  overruling  the  general  demurrer,  is 
a  judicial  decision  (against  which  tlie  defendants  have  not  appealed) 
that  the  plaintifiB  are  entitled  to  the  relief  prayed  by  the  present  bill. 
Primd  facie  the  presumption  roust  be  that  these  contracts  are  valid,  and 
capable  of  being  carried  into  effect.  That  is  the  statement  in  the  bill,  and 
so  the  Master  has  reported  in  the  other  suit.  But,  in  any  event,  it  is 
clear  that  the  plaintiffs  have  a  good  equity  as  against  Fraser.  If,  on  the 
one  hand,  the  contracts  are,  for  any  reason,  abandoned,  the  purchasers 
can  have  no  interest  whatever  in  the  rents  and  timber  money  which 
Fraser  has  received,  or  in  any  account  to  be  taken  against  him;  and  the 
claims  of  the  next  of  kin  in  respect  of  those  receipts,  and  in  respect  of 
the  estates  themselves,  must,  as  against  Fraser  and  James  Mortimer,  be 
regulated  by  the  special  agreement,  whereby  it  is  expressly  provided 
that  the  estates  which,  in  consequence  of  any  of  the  contracts  fulling  to 
be  completed,  devolve  upon  Fraser  and  Mortimer,  as  the  intestate's 
heirs  at  law,  together  with  the  intermediate  rents  and  profits,  shall  be 
treated  as  personal  estate  of  the  intestate,  and,  subject  to  the  particular 
conditions  there  imposed,  be  divisible  as  such  among  the  next  of  kin. 
If,  on  the  other  hand,  the  contracts  are  binding,  it  is  the  duty  of  Fraser, 
as  administrator,  independently  of  his  agreem&nt  with  the  next  of  kin, 
specifically  to  enforce  them  against  the  purchasers,  and  the  purchase- 
money  received  by  him  will,  of  course,  form  part  of  the  personal  estate. 
In  the  mean  time  tho  rents,  together  with  the  proceeds  of  the  timber, 
coming  to  his  hands,  are  a  security  for  the  amount  of  that  purchase- 
money.  Qudcunque  vid  therefore,  whether  the  contracts  are  to  be  exe- 
cuted or  rescinded,  the  next  of  kin  have  a  direct  interest  in  seeing  that 
the  rents  and  profits  which  Fraser  has  received  are  properly  administered 
and  secured;  and  they  have  an  unquestionable  right  to  insist  that  these 
moneys  shall  not  be  put  in  hazard  by  being  mixed  up  and  employed  by 
him  with  his  own  funds.  The  administrator  may,  indeed,  be  called 
upon  by  the  purchasers  to  account  for  the  value  of  the  rents  and  timber 
money;  but  the  account  which  the  administrator  would  have  to  render 
to  them  would  be  of  a  different  kind  and  in  a  totally  distinct  character. 
It  would  be  an  account  on  the  one  side,  of  what  had  come  to  his  hands, 
and  on  the  other,  of  what  was  due  from  the  purchasers  for  principal  and 
interest  on  their  several  purchases;  an  account  which,  as  between  those 
parties,  would  be  a  simple  question  of  arithmetic,  the  sum  to  be  paid 
over  being  the  difference  only.  But  the  circumstance  that  Fraser  may 
hereafter  be  called  upon  by  the  purchasers  to  render  such  an  account  is 
no  reason  why  the  purchasers  should  now  be  made  parties  to  a  bill,  the 
object  of  which  is  to  obtain,  for  the  benefit  of  the  next  of  kin,  an  account 
of  his  receipts  and  disbursements,  and  to  have  the  balance  due  from  him 
ascertained  and  secured. 

Whatever  be  Fraser's  liabilities  to  the  purchasers,  he  has,  by  virtue 
of  the  special  agreement,  taken  upon  himself  another  and  more  extensive 
liability  to  the  next  of  kin,  in  respect  of  his  receipts.  The  purchasers 
have  no  concern  either  in  that  agreement  or  in  the  result  of  the  account 
arising  out  of  it,  that  being  a  matter  entirely  between  the  supposed  heirs 
at  law  and  such  of  the  next  of  kin  as  concurred  in  the  arrangement  It 
is,  therefore,  quite  competent  for  the  individuals  cltiiming  as  cestui  que 
trusts  under  the  agreement,  to  call  for  the  specific  performance  of  that 
agreement,  and  to  have  the  consequential  accoimts  taken,  without  em- 
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barrassing  their  case  with  the  claims  of  third  parties,  between  whom  and 
themselves  there  is  no  privity  or  community  of  interest,  and  who,  for 
this  purpose,  must  beconsidered  as  absolute  strangers.  The  proposition 
that  all  persons  interested  in  the  subject  matter  must  be  brought  before 
the  court  is  only  true  of  such  persons  as  are  also  interested  in  the  objeet 
of  the  suit;  for  modern  decisions  have  established  a  clear  distinclioo  in 
this  respect  between  these  two  species  of  interest.  Thus  it  has  long  been 
a  settled  principle  that  to  a  bill  by  a  pecuniary  legatee  against  an  execu- 
tor, for  payment  of  his  legacy,  the  persons  interested  in  the  residue  are 
not  necessary  parties;  and  yet  the  executor  may  be  afterwards  required, 
at  the  instance  of  the  residuary  legatees,  to  render  the  same  accounts  of 
his  testator's  estate  a  second  time.  So  in  Brown  v,  De  Taslet,  Jac.  284, 
(4  Cond.  Cha.  Rep.  133,)  which  was  a  bill  by  a  person  claiming  an 
interest  in  a  share  of  a  partnership,  under  a  sub-contract  with  De  Tastet, 
one  of  the  partners,  it  was  admitted  that  the  other  partners  ougiit  not  to 
be  made  parties,  although  it  is  certain  that  those  other  partners  might 
themselves  have  filed  a  new  bill  the  next  day  against  the  accounting 
party  in  the  first  suit,  and  have  compelled  him  to  account  over  again  to 
them.  The  subject  matter  of  the  bill,  in  both  those  cases,  would  be  the 
same,  namely,  the  profits  of  the  partnership;  but  the  object  would  be 
totally  different;  the  account,  in  the  one,  referring  only  to  the  profits  of 
the  share  comprised  in  the  assignment,  in  the  other,  extending  to  the 
whole  profits  of  the  trpde.   That  case  is  a  direct  authority  for  the  present 

So  far,  indeed,  from  the  purchasers  being  necessary  parties  to  thissnit, 
they  could  not  have  been  joined  in  it  without  exposing  the  bill  to  a  de- 
murrer for  multifariousness.  Any  one  of  the  three,  and  much  more  all 
of  them  jointly,  might  have  reasonably  objected  to  being  involved  in  a 
multitude  of  inquiries  and  accounts,  in  which,  if  the  contracts  failed,  tbey 
could  have  no  interest  whatever,  and  in  which,  even  if  the  contracts  are 
ultimately  enforced,  two-thirds  of  the  subject  matter  of  the  bill  must, 
as  to  each,  have  been  wholly  irrelevant.  This  very  point  is  expressly 
decided  in  Salvidge  Vi  Hyde,  Jac.  151,  (4  Cond.  Cha.  Rep.  68,)  where 
Lord  Eldon  held,  overruling  the  judgment  of  Sir  John  Leach,  5  Mad. 
138,  that  a  bill  for  an  account  of  a  testator's  estate,  and  also  to  set  aside 
sales  made  by  the  executor  and  trustee  to  himself  and  to  another  person, 
was  multifarious.  In  the  present  case  the  purchasers  have  declined  to 
take  possession  of  their  purchases  so  long  as  the  question  of  title,  which 
is  under  litigation  in  consequence  of  the  conflicting  pretensions  of  riFal 
parties  claiming  to  be  heirs  at  law,  remains  undecided;  but  they  are  not, 
for  that  reason,  to  be  forced  into  a  contest,  with  which  they  have  no 
necessary  connection,  and  which  is  simply  between  Eraser  and  the  next 
of  kin,  in  their  respective  characters  of  trustee  and  cestui  que  trusts. 
It  was  objected,  in  the  court  below,  that  the  bill  prays  that  a  receiver 
may  be  appointed;  and  that  no  such  appointment  can  be  made  in  the 
absence  of  the  persons  who  are,  in  equity,  the  owners  of  the  estates. 
But  that  part  of  the  relief  sought  is  merely  for  the  protection  of  the  pro- 
perty, and  does  not  interfere  with  the  question  of  right:  and  it  is  well 
settled  that  no  person  who  intervenes  pro  interesse  suo  is  entitled  to 
object  to  the  appointment  of  a  receiver,  unless  he  intervenes  for  the  par- 
pose  of  asserting  his  own  right  to  take  possession;  Bryan  v.  Cormicfc;  1 
Cox,  422;  Boehm  v.  Wood,  T.  &  Russ.  332,  (11  Cond.  Cha.  Rep.  181.  j 
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Mr.  Jacob  and  Mr.  Daniell,  contra. 

This  bill  is  framed  in  a  manner  which  violates  every  rule  of  pleading. 
It  states  the  claim  of  the  plaintiffs  alternatively,  as  depending  upon  one 
or  other  of  several  contingencies,  and  as  differing  in  the  mode  and  extent 
ol  the  relief  to  be  given,  according  to  the  8tat«  of  circumstances  which 
may  eventually  arise.  The  claim  is  made  by  the  plaintiffs  either  in  their 
character  of  next  of  kin,  or  under  the  special  provisions  of  the  agreement 
of  December  1826  between  them  and  the  supposed  heirs  at  law.  Th« 
contracts  may  be  completed  or  they  may  be  abandoned;  Fraser  and 
James  Mortimer  may  be  the  heirs  at  law;  or  some  other  person  may 
prove  to  be  such  heir.  In  each  of  these  several  cases  the  rights  and 
interests  of  the  plaintiffs,  and  the  nature  of  the  relief  to  be  afforded  to 
them,*  will  vary  materially;  and  in  one  very  possible  event,  in  the  event, 
namely,  of  the  contracts  going  off,  and  Mrs.  Trezevant  establishing  her 
title  as  heir,  the  whole  arrangement  will  be  nugatory,  and  the  claim  of 
the  plaintiffs  will  fait  entirely.  Nevertheless,  the  bill  attempts  so  to 
shape  the  case  and  the  relief  prayed,  as  to  be  applicable  to  all  or  any  of 
these  events;  although  it  is  well  settled,  that  upon  a  bill  so  framed,  and 
slating  the  plaintiff's  title  in  so  uncertain  and  ambiguous  a  way,  it  is 
impossible  for  thecourt  to  make  a  decree;  Jones  v,  Jones,  3  Mer.  161. 

The  purchasers  ought  to  have  been  made  parties  to  the  suit,  for  it  will 
not  be  denied  that,  in  some  of  the  events  for  the  happening  of  which  thd 
bill  provides  so  far  as  the  plaintiffs'  interests  are  concerned,  the  pm*- 
chasers  are  also  materially  interested  both  in  the  object  and  the  subject 
of  the  suit.  If  the  contracts  are  hereafter  completed,  the  purchasers  have 
exactly  the  same  interest  in  the  accounts  which  the  administrator  is  to 
render  as  the  next  of  kin  would  have.  The  defendant  Fraser,  besides, 
ought  not  to  be  harassed  by  a  multiplicity  of  suits,  when  the  whole  ob- 
ject of  the  plaintiffs  might  be  comprised  in  one.  It  is  a  general  principle 
of  a  court  of  equity  that  an  accounting  party  shall  not  be  compelled  to 
account  twice  over  in  respect  of  the  same  matter:  but  this  bill  asks  that 
Fraser  shall  account  to  the  plaintiffs  for  his  receipts,  leaving  him  open^ 
hereafter,  to  a  similar  demand  on  the  part  of  each  individual  purchaser. 
The  bill  asks  that  the  balance  found  due  may  be  invested  and  secured 
for  the  benefit  of  the  persons  entitled,  but  it  does  not  pray  that  the  fund 
may  be  administered  or  paid  out.  For  any  thing  that  appears,  the  fund 
may  remain  in  court  for  ever,  unless  a  new  suit  is  instituted  for  the  pur- 
pose of  having  it  distributed. 

Mr,  Wigram,  in  reply. 

Nov.  9.  The  Lord  Chakccllor. — This  was  an  appeal  from  an  order 
of  the  Vice-Chancellor  upon  a  demurrer,  first,  for  want  of  equity,  and  se- 
condly, for  want  of  certain  parties,  being  three  persons,  by  the  hill  alleged 
to  have  agreed  for  the  purchase  of  part  of  the  freehold  estates  of  the  late 
Mr.  Farquhar.  The  Vice-Chancellor  did  not  allow  the  demurrer  for 
want  of  equity,  and  the  defendants  have  not  appealed  against  that  deci- 
sion; but  the  Vice-Chancellor  did  allow  the  demurrer  for  want  of  these 
parties,  and  the  order,  as  of  course  in  such  cases,  gave  the  plaintiffs 
liberty  to  amend  by  adding  parties.  Against  this  order  the  plaintiffs 
have  appealed,  and  the  question  is,  whether  these  purchasers  are  necea* 
sary  parties  to  the  case  stated  by  the  bill. 

The  case  made  by  the  bill  id  simply  this^-^hat  Mr.  Farquhar  entered 
Vol.  XIII.. 
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into  several  contracts  for  the  sale  of  different  parts  of  his  freehold  estates, 
and  then  died  intestate,  leaving  several  persons,  of  whom  (be  plaintiffs 
represent  some,  his  next  of  kin,  and  John  Farquhar  Fraser,  the  party 
demurring,  James  Mortimer,  a  defendant,  and  Mrs,  Trezevant,  another 
defendant,  also  next  of  kin,  and  who  also  claimed  to  be  heirs  at  law.  It 
then  states  a  deed  between  all  the  parties  interested,  except  Mrs.  Treze* 
Tant,  by  which  it  was  agreed  that  the  purchase-moneys  for  the  land  so 
contracted  to  be  sold  should,  at  all  events,  be  treated  and  divided  as  per- 
sonalty. It  then  states  a  decree  for  an  account  of  the  personal  estate: 
that  three  of  the  contracts  remained  unperformed,  but  that  they  are  valid 
contracts,  and  that  the  purchasers  are  entitled  to  the  rents  from  a  time 
long  since  past;  that  the  defendant  John  Farquhar  Fraser  has  been  in 
possession  of  those  lands  so  agreed  to  be  purchased,  and  has  received 
the  rents;  and  it  prays  for  an  account  of  those  rents  and  of  timber  cat, 
and  of  the  expenses  of  management,  and  that  the  balance  may  be  se- 
cured for  the  benefit  of  the  plaintiffs  or  of  the  persons  interested. 

According  to  the  statement  in  the  bill  these  rents  and  the  timber  naoney 
belong  to  the  purchasers,  and  the  plaintiffs,  as  next  of  kin,  have  no  direct 
interest  in  them;  but  they  are  interested  in  their  being  properly  secured 
for  the  purchasers,  because  such  purchasers  cannot  be  called  upon  to  pay 
their  purchase-moneys  without  having  the  rents  accounted  for  and  paid 
to  them.  It  is,  however,  unnecessary  to  consider  whether  the  plaintiffs 
are  entitled  to  any  relief,  there  being  no  demurrer  for  want  of  eqaity, 
before  me;  but  the  question  is,  whether  if  the  plaintiffs  are  entitled  to  the 
relief  they  pray,  they  can  have  it  without  bringing  before  the  court  those 
who  are  immediately  interested  in  the  subject-matter  of  suit,  namely, 
the  rents  and  timber-money.  If  the  contracts  be  valid,  which  the  bill 
states  them  to  be,  these  rents  and  timber-money  cannot  form  part  of  the 
personal  estate;  but  the  plaintiffs  may  not  be  able  to  have  that  which  is 
part  of  the  personal  estate  realized,  namely,  the  purchase-moneys,  with- 
out seeing  that  these  rents  and  timber-money  are  properly  accounted  for 
and  applied. 

But  if  the  next  of  kin  have  such  an  interest  in  these  rents  and  timber- 
money  as  to  entitle  them  to  file  a  bill  against  the  administrator  who  has- 
actually  received  them,  it  is  quite  clear  that  each  purchaser  may  file  such 
a  bill,  so  that  the  defendant  might  be  exposed  to  two  suits  for  the  same 
purpose;  or,  after  a  decree  in  this  cause  and  the  account  regularly  taken, 
a  new  decree  might  be  obtained  on  behalf  of  a  purchaser  who  would 
not  be  bound  by  the  account  taken  in  the  former  suit.  So,  again,  the 
bill  prays  a  receiver  over  these  states.  Suppose  a  receiver  appointed--* 
is  the  purchaser  to  be  bound  by  the  acts  of  the  receiver  without  being  a 
party  to  the  cause?  Again,  the  bill  prays  that  the  account  may  be  taken 
and  the  amount  invested  for  the  benefit  of  the  persons  interested  therein; 
but  who,  according  to  the  statement,  are  the  persons  interested  therein? 
Why,  clearly,  the  purchasers*  But  what  is  the  court  to  do  with  the  fund 
when  it  has  been  secured?  According  to  the  statement  in  the  bill,  the 
fund  will  be  the  property  of  the  purchasers.  Does  the  court  «ver  take 
possession  of  a  fund  without  having  the  owners  of  it  parties  to  the 
cause? 

It  was  said,  that  the  purchasers,  if  made  parties,  might  object  to  the 
bill  as  multifarious.  That  can  be  no  objection  to  a  demurrer  for  want 
of  parties.  Many  bills  may  not  be  multifarious  as  to  some  persons  in- 
terested in  the  whole  of  the  subject  matter^  which  would  be  so  as  to 


CASES  IN  CHANCERY.  548 

[Lmnsden  v.  Fraser.— 1  Mylne  &  Cmig^,  589.3 

Others  inleresled  only  in  part  of  it;  but  that  is  no  reason  for  the  court 
proceeding,  in  the  absence  of  any  person  who  ought  to  be  present,  as  to 
any  part  of  the  case.  It  would  only  prove  that  the  plaintiffs  had  adopted 
a  wrong  course  from  the  beginning,  and  that  the  error  was  irremediable 
under  the  ordinary  permission  to  amend  by  adding  parties. 

Guarding  myself,  therefore,  against  being  supposed  to  express  any 
opinion  as  to  whether  the  plaintiffs  can,  in  any  shape  in  which  they  may 
frame  their  bill,  entitle  themselves  to  any  part  of  what  they  seek  by  their 
bill,  I  am  of  opinion  that  they  cannot  now  ask  for  it  in  the  absence  of 
the  purchasers  of  those  parts  of  the  property  with  respect  to  which  they 
ask  relief;  and  under  such  circumstances,  it  is  the  usual  course  to  give 
th^  plaintiffs  an  opportunity  of  amending  the  bill  if  they  can. 

I  am,  therefore,  of  opinion  that  the  order  of  the  Vice-Chancellor  was 
correct,  and  I  dismiss  the  appeal  with  costs. 


Campbell  v.  Mackay. 

1  ^/ine  4r  Craig,  603. 

A  hosbaod,  by  a  deed  executed  on  his  marriage,  vested  a  fund  in  A.  and  B.  upon 
trust  for  his  wife  for  life,  and  after  her  decease  in  trust  for  sons  of  the  marriage 
who  should  attain  twenty-one,  and  daughters  who  should  attain  twenty-one  or 
marry;  with  a  proviso  that  the  persons  to  be  appointed  guardians  of  the  children 
by  his  will,  with  the  trustees,  should,  after  the  death  of  the  wife,  have  authority  to 
apply  the  interest,  and  also,  in  certain  cases,  part  of  the  capital  of  the  children's 
presumptive  shares,  towards  their  maintenance  and  advancement,  during  their 
respective  minorities.  By  a  second  deed,  made  after  marriage,  the  husband  vested 
another  fund  in  C.  and  D.  in  trust  for  his  wife  for  life,  and,  after  her  decease,  for 
the  benefit  of  the  children  of  the  marriage,  with  a  proviso  that  the  trustees,  with 
the  guardians  to  be  appointed,  should,  after  the  decease  of  the  wife,  have  the  like 
power,  during  the  minority  of  the  children,  to  apply  the  interest  of  their  presump- 
tive shares  towards  their  maintenance  and  education.  By  his  will,  the  husband, 
after  making  some  specific  bequests  to  his  wife,  bequeathed  his  property  to  A.,  B;, 
and  C,  upon  certain  trusts  for  the  benefit  of  his  children:  and  he  appointed  them 
hia  executors  and  guardians  of  his  infant  children,  in  conjunction  with  their  mother. 

To  a  bill  filed  after  the  husband's  death  by  the  wife  and  the  infant  children  against 
A.,  B.,  C,  and  D.,  for  the  accounts  and  administration  of  the  property  comprised 
in  the  trusts  of  the  two  deeds  and  the  will,  a  demurrer  by  A.,  B.,  and  C,  on  the 
ground  of  multifariousness,  was  overruled. 

SembUf  the  demurrer  would  not  have  been  allowed  even  if  the  deeds  had  not  con- 
tained the  proviso  vesting  in  the  guardians,  with  the  trusteesi  the  discretionary 
power  as  to  maintenance  and  advancement. 

Sembk^  where  all  the  plaintifis  have  a  common  interest  in  the  whole  of  the  matters 
comprised  in  the  bill,  the  objection  of  multifariousness,  set  op  by  defendants  who 
are  concerned  only  in  a  portion  of  the  subject-matter,  is  a  question  of  discretion,  to 
be  determined  upon  considerations  of  convenience  with  reference  to  the  circum- 
stances of  each  particular  case. 

Principles  and  distinctions  of  the  court  with  respect  to  multifariousness. 

The  courti'  upon  demurrer,  must  assume  the  statement  in  the  bill  with  respect  to  the 
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purport  of  a  deed  to  be  trae;  and  the  demurring  party  is  not  at  liberty  to  read  the 
instrument  itself  for  the  purpose  of  disproving  the  statement,  notwithstanding  that 
for  greater  certainty  as  to  its  contents,  the  bill  expressly  refers  to  it  aa  being  in  the 
demarring  party^s  possession. 
November  12, 14,  15,  1836. 

THE  bill,  which  was  filed  by  Lady  Dorothea  Louisa  Campbell  and 
her  four  infant  children,  against  John  Mackay,  Charles  Campbell^  lohn 
Home  Home,  and  the  Marquess  of  Sligo,  who  was  alleged  to  be  out  of 
Ihe  jurisdiction,  stated  a  settlement,  dated  March  1817,  and  made  on  ih^ 
marriage  of  Sir  James  Campbell,  since  deceased,  with  the  plaintiff  Lady 
D.  L.  Campbell,  whereby  two  sums  of  money,  which  were  subseqnentlj 
converted  into  the  sum  of  21,308/.  5s.  Sri.  34  per  cents,  were  vested  in 
Dennis  Browne  and  Thomas  Herbert,  both  since  deceased,  and  the 
defendants  John  Mackay  and  Charles  Campbell,  upon  trust,  in  the 
events  which  had  happened^  to  pay  to  Lady  D.  L.  Campbell,  out  of  the 
interest  and  dividends,  an  annuity  of  738/.  9^.  3d,  by  half  yearif  pay- 
ments for  her  life,  and  as  to  the  residue  of  such  dividends,  for  the  benefit 
of  the  children  of  the  marriage  equally;  and  as  (o  the  principal  of  the 
trust  moneys^  after  the  decease  of  I^ady  D.  L.  Campbell,  in  trust  for  all 
the  children  of  the  marriage  who,  being  sons,  should  attain  tweoty-ooe, 
or  being  daughters,  should  attain  that  age,  or  be  married,  equally;  and 
in  the  event  of  there  being  no  such  children,  then  for  Lady  D.  L.  Camp- 
bell; and  the  settlement  empowered  Sir  James  Campbefl  by  any  deed 
attested  by  two  credible  witnesses,  or  by  his  last  will  in  l%e  manner 
duly  attested,  to  appoint  persons  to  be  guardians  of  the  persons  and  for- 
tunes of  the  children  of  the  marriage;  with  a  proviso  that  the  persons 
so  to  be  appointed  guardians,  with  Browne,  Herbert,  Mackay,  and 
Campbell,  or  the  survivors  of  them,  or  the  executors  of  such  survivor, 
should  have  authority,  immediately  after  the  decease  of  Sir  James  and 
Lady  D.  L.  Campbell,  to  apply  towards  the  maintenance  of  such  chil- 
dren, during  their  respective  minorities,  any  annual  sum  not  exceeding 
the  interest  of  their  presumptive  shares,  as  also  to  advance  any  sum  of 
money,  out  of  the  shares  of  any  male  children,  for  their  permanent 
advancement  in  life,  during  minority. 

The  bill  next  stated  an  indenture  dated  the  28d  of  July  1834,  and 
made  between  Sir  James  and  Lady  D.  L.  Campbell,  of  the  one  part, 
and  the  defendants  the  Marquess  of  Sligo  and  John  Home  Home,  of 
the  other  part,  whereby  the  sum  of  10,000/.,  since  laid  out  in  the 
purchase  of  11,000/.  19^.  6d,  3  per  cents,  was  assigned  to  Lord  Sligo 
and  Home,  upon  trust,  to  pay  the  interest  and  dividends  arising  from 
the  same,  when  invested,  to  Lady  D.  L,  Campbell  for  life,  and  after  her 
decease,  upon  trust,  as  to  the  principal  moneys,  for  the  children  of  the 
marriage  as  Lady  D.  L.  Campbell  should  appoint,  and  in  defaalt  of 
^appointment,  equally  among  them;  and  the  trustees  were  thereby 
authorized  and  directed,  in  conjunction  with  the  guardians  to  be  ap- 
pointed for  the  infant  plaintiffs,  to  apply  the  dividends  and  interest  of 
the  trust  funds,  after  Lady  D.  L.  Campbell's  decease,  for  the  mainte- 
nance and  education  of  the  infant  plaintiffs,  during  their  respective 
minorities,  in  like  manner,  and  in  the  same  proportions,  as  was  provided 
under  the  marriage  settlement;  as  by  the  said  indenture,  in  the  posses- 
sion of  some  dr  one  of  the  defendants,  and  to  which  the  plaintiffs  for 
certainty  referred,  would  more  fully  appear. 
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The  bill  then  stated  the  will  of  Sir  James  Campbell  dated  the  26th  of 
July  1831,  and  attested  by  two  witnesses,  whereby,  after  making  certain 
specific  bequests,  the  testator  gave  and  bequeathed  to  the  defendants 
John  Mackay,  Charles  Campbell,  and  John  Home  Home,  a  sum  of 
15,000/.,  upon  trust,  to  inves^t  the  same,  and  apply  the  whple  or  any 
part  of  the  dividends  and  interest  towards  the  maintenance  and  educa* 
tion  of  his  three  daughters  during  their  respective  minorities;  and  as  to 
the  principal,  in  trust  for  such  of  them  as  should  attain  twenty-one,  or 
marry  under  that  age,  with  the  consent  of  their  guardians  thereinafter 
appointed;  and  in  case  they  should  all  die  under  twenty-one,  then  the 
capital  was  to  sink  into  the  residue;  and  as  to  all  his  residuary  estate, 
the  testator  gave  and  bequeathed  it  to  Campbell,  Mackay,  and  Home, 
upon  trust,  to  convert  the  same  into  money,  and  having  invested  the 
produce,  upon  trust  to  apply  a  competent  part  of  the  interest  and  divi- 
dends, at  their  discretion,  towards  the  maintenance  of  his  infant  son,  the 
plaintiff  James  Campbell,  during  his  minority;  and  after  he  should  have 
attained  the  age  of  twenty-one,  then  to  pay  him  one  half  of  such  inte- 
rest and  dividends,  until  he  should  attain  the  age  of  twenty-five;  and 
when  he  should  have  attained  that  age,  then  upon  trust,  as  to  the  sur- 
plus interest  and  accumulations,  and  also  the  principal  moneys,  to  assign 
and  transfer  the  same  to  his  said  son  for  his  own  use  absolutely;  anc}  in 
case  his  son  should  attain  twenty-one,  but  die  under  the  age  of  twenty- 
five,  and  leave  no  issue,  then  the  testator  directed  his  trustees  to  hoki 
his  residuary  estate  upop  trust  for  the  benefit  of  such  of  his  said  daugh- 
ters as  should  attain  twenty-one,  or  marry  with  such  consent  as  afore- 
said; and  in  case  all  his  daughters  should  die  under  twenty-one,  and 
without  having  been  married,  then  he  directed  his  trustees  to  transfer 
and  pay  over  all  the  said  trust  moneys  to  his  brother,  the  defendant 
Charles  Campbell,  for  his  absolute  use;  and  he  appointed  the  defendants 
John  Mackay,  Charles  Campbell,  and  John  Home  Home  his  executors, 
and  constituted  his  wife  and  his  said  executors  guardians  of  his  children 
during  their  respective  minorities. 

The  bill  then  stated  that  the  testator  died  at  Paris  in  the  month  of 
May  1835,  without  having  altered  or  revoked  his  will,  and  that  he  left 
the  plaintiff.  Lady  D.  L.  Campbell,  his  widow,  and  the  four  infant 
plaintiffs,  James  Campbell,  Louisa  Campbell,  Charlotte  Campbell,  and 
Emily  Campbell,  his  only  children,  and  next  of  kin,  of  whom  James 
Campbell  was  his  heir  at  law;  and  that  the  defendants  John  Mackay 
and  Charles  Campbell  proved  the  will,  power  being  reserved  to  Home 
to  come  in  and  prove.  The  bill  then  stated  certain  transactions  relative 
to  a  snm  of  2000/.,  alleging  that  this  sum  had  been  given  by  Sir  James 
Campbell  to  the  plaintiff  Lady  D.  L.  Campbell,  in  his  lifetime,  to  be 
disposed  of  as  she  should  think  proper,  for  the  use  of  herself  and  her 
children;  and  that,  with  the  exception  of  a  portion  expended  in  dis- 
charging debts  incurred  in  the  maintenance  of  herself  and  her  family, 
she  had  laid  it  out  in  the  purchase  of  50,000/!  French  rentes^  of  which 
she  was  the  holder,  and  had  ever  since  received  the  dividends. 

The  bill  further  stated,  that  the  infant  plaintiffs  had  always  resided 
with  and  were  now  maintained  by  Lady  D.  L.  Campbell;  and  it  charged 
that  the  defendants,  the  executors,  though  applied  to. for  that  purpose, 
had  refused  to  concur  with  the  plaintiff  Lady  D.  L.  Campbell,  in  doing 
all  necessary  acts  for  securing  the  fortunes  of  the  infant  plaintiffs  and 
providing  for  their  maintenance  and  education  during  their  minorities. 
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any  and  what  increase  shonld  be  made  in  the  present  allowance  for  the 
maintenance  of  the  petitioners,  regard  being  had  to  the  circumsiances 
and  estate  of  the  lunatic,  and  to  the  sittiation  of  Mary  DrummoDd;  and 
whether  thereout,  or  out  of  the  present  allowance  of  2500/.  per  anniiro, 
in  case  the  Master  should  not  approve  of  the  same  being  increased,  any 
and  what  annual  sum  of  money  should  be  allowed  to  the  petitioDer 
Mary  Drummond,  for  her  maintenance  and  support  for  the  time  to 
come,  and  from  what  period  such  increased  allowance  should  oono* 
mence;  and  also  to  inquire  and  certify  whether,  regard  being  had  to  the 
circumstances  aforesaid,  it  wouJd  be  fit  and  proper  that  any  and  what 
sum  of  money  should  be  allowed  to  Mary  Drummond,  out  of  the  estate 
of  the  lunatic,  by  way  of  outfit  upon  her  intended  marriage. 
.   The  petition  then  stated  that  by  his  report,  made  in  pursuance  of  this 
order,  the  Master,  among  other  things,  certified  that  the  petitioners  had, 
tinder  a  previons  order,  been  appointed  committees  of  the  person  of  the 
lunatic,  jointly  with  Charles  L.  Walker  and  Thomas  Jones,  to  whom  the 
care  and  management  of  the  lunatic's  estate  were  granted:  that  the 
hinatic  was  in  a  state  of  hopeless  insanity,  and  was  then  upwards  of 
seventy-five  years  of  age,  and  had  been  kept,  for  some  years,  in  the 
asylum  of  Dr.  Fox,  where  it  was  the  intention  of  his  committees  that 
he  should  continue  to  reside;  that  his  personal  property  consisted  o{  the 
sum  of  70,730/.  6s.  8c/.,  3  per  cents,  of  a  sum  of  10,000/.  bank  stock, 
and  of  divers  other  items,  together  with  certain  household  goods,  plate, 
linen,  china,  books,  and  furniture,  in  his  house  in  Berkeley  Square, 
Bristol:  that  his  real  estate  consisted  of  freehold,  leasehold,  and  copy- 
hold estates,  of  the  yearly  value  of  1745/,  10^.;  and  that  the  total  annual 
income,  arising  from  his  real  and  personal  property,  amounted  to  5524/. 
or  thereabouts.  The  Master  further  certified  that  he  had,  under  a  former 
order,  found  that  2500/.  was  a  proper  sum  to  be  allowed  for  the  mainte- 
nance of  the  lunatic  and  his  daughters,  whereof  the  sum  of  2000/.  was 
appropriated  to  the  support  of  the  petitioners,  and  to  enable  them  to 
keep  up  the  house  and  establishment  in  Berkeley  Square,  in  the  same 
state  in  which  it  had  been  kept  by  their  father,  prior  to  his  malady;  and 
that  the  remaining  500/.  was  applied  to  the  board  and  comfortable 
maintenance  of  the  lunatic,  under  the  care  of  Dr.  Fox.    The  Master 
further  certified  that  the  petitibner  Mary  Drummond  was  in  the  thirty- 
fifth  year  of  her  age,  and'  had  accepted  a  proposal  of  marriage  on  the 
part  of  J.  O.  H.  Drummond,  a  distant  relative,  which  proposal  had  met 
with  the  approbation  of  her  sister,  the  other  petitioner,  and  of  the  com- 
mittees of  the  lunatic'e^  estate,  who  were  old  and  confidential  friends  of 
her  father,  provided  a  suitable  outfit  should  be  made  for  her  on  her 
marriage,  and  also  an  adequate  allowance  for  the  maintenance  of  their 
joint  establishment,  out  of  her  father's  income.    The  Master  then  certi- 
fied that,  having  regard  to  the  circumstances  of  the  marriage  and  to  the 
estate  of  the  lunatic,  and  to  the  circumstances  and  situation  of  Mary 
Drummond,  it  would,  in  his  opinion,  be  fit  and  proper  that  an  addition 
of  500/.  a  year  should  be  made  to  the  present  annual  allowance  of 
5^500/.  for  the  maintenance  and  support  of  the  lunatic  and  his  daughter; 
and  that  the  sum  of  500/.,  part  of  such  increased  allowance  of  3000/. 
per  annum,  should  be  appropriated  to  the  maintenance  of  the  lunatic, 
and  that  after  the  marriage  should  have  taken  place,  1500/1,  other  part 
thereof,  should  be  appropriated  to  Margaret  Drummond,  for  her  main-* 
tenance  and  support,  and  to  enable  her  to  keep  up  the  establishment  in 
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Berkeley  Square,  Bristol;  and  that  1000/.  per  aoDum,  other  part  thereof, 
should  be  appropriated  for  the.  joint  establishment  of  Mary  Drummond 
and  her  husband,  when  the  olarriage  should  have  taken  place;  and  that, 
having  regard  to  the  circumstances  aforesaid,  he  was  farther  of  opinion 
that  il  would  be  fit  and  proper  that  the  snm  of  1000/.  should  be  ad- 
vanced to  Mary  Drummond,. out  of  the  lunatic's  estate,  by  way  of  outfit 
upon  her  marriage. 
The  petition  prayed  a  confirmation  of  the  Master^s  report. 

Mr.  Wbitmarsh,  in  support  of  the  petition,  mentioned  the  case  of  In 

re  Freak,  14th  of  August  1830,  Shelford  on  Lunacy,  p.  160. 

> 

Mr.  Everett,  for  the  committees  of  the  estate,  who  consented. 

The  Lord  Chancbllob  made  an  order  confirming  the  allowances  for 
the  maintenance  of  the  joint  establishment  of  the  petitioner  Mary 
Dnimmond,  and  her  intended  husband,  and  also  for  the  outfit  on  her 
marriage,  as  fixed  by  the  Master,  but  directed  that  the  sum  allowed  for 
the  maintenance  should  be  settled  to  her  separate  use. 

The  order  for  the  settlement,  as  it  was  ultimately  drawn  up,  was  in 
general  terms,  so  as  to  include  the  whole  of  the  intended  wife's  fortune, 
whether  in  possession  or  expectancy. 

The  order  in  substance  was,  that  the  Master's  report  should  be  con- 
firmed, and  that  the  sum  of  500/.  should  be  allowed  for  the  maintenance 
and  support  of  the  lunatic  and  the  petitioners,  his  daughters,  in  addition 
to  the  sum  of  2500/.  per  annum  already  allowed  for  that  purpose;  and 
that  such  increased  allowance  should  commence  from  the  day  of  the 
marriage  of  J.  G.  H.  Drummond  with  Mary  Drummond,  and  be  con- 
tinued for  the  time  thence  to  come  until  further  order;  and  that  it  should 
be  referred  back  to  the  Master  to  settle  and  approve  of  proper  articles 
of  settlement  upon  the  said  intended  marriage,  of  the  property  or  for- 
tune (if  any)  which  Mary  Drummond  might  now  be  possessed  of,  or 
entitled  to,  or  to  which  she  might  eventually  become  entitled  as  one  of 
the  next  of  kin  of  her  father  in  the  distribution  of  his  property  at  his 
decease,  or  otherwise,  or  of  such  part  or  parts  thereof  respectively  as 
the  Master  might  consider  proper  to  be  settled  on  such  marriage;  and 
that  C.  L.  Walker  and  T.  Jones,  as  such  committees  as  aforesaid,  should 
be  at  liberty  to  lay  the  necessary  proposals  before  the  Master  for  that 
purpose^  and  that  all  such  necessary  parties  as  the  Master  should  direct 
should  execute  the  settlement  when  so  settled  and  approved  of;  and  that 
the  said  C.  L.  Walker  and  T.  Jones  as  such  committees,  should,  out  of 
any  cash  which  might  be  in  their  hands  belonging  to  the  estate  of  the 
lunatic,  pay  to  Mary  Drummond  on  the  day  of  her  marriage  the  sum  of 
1000/.,  by  way  of  outfit  upon  such  marriage^  for  which  payment  her 
receipt  alone,  notwithstanding  her  coverture,  was  to  be  a  sufficient  dis- 
charge; and  that  out  of  the  increased  allowance  of  3000/.  per  annum^ 
the  committees  for  the  time  being  of  the  estate  of  the  lunatic,  should 
from  and  after  the  marriage  of  Mary  Drummond,  pay  into  her  own 
proper  hands  the  sum  of  1000/.  per  annum  for  her  maintenance  and 
support,  by  half  yearly  payments,  commencing  from  the  day  of  her 
marriage;  and  such  payments  were  not  to  be  made  by  anticipation,  and 
were  to  be  independent  of  and  free  from  the  debts^  control,  or  engage- 
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ments  of  her  hnsband,  and  her  receipt  atone,  notwithstanding  her  cover- 
ture, was  to  be  deemed  a  sofficient  discharge  for  the  same;  and  that 
SQch  committees  should,  out  of  the  increased  annual  allowance  of  SOOOA, 
pay  the  sum  of  500/.  per  annum,  as  at  present,  for  the  maintenance, 
support  and  comfort  of  the  lunatic;  and  should  likewise  pay  the  sum  of 
1500/.  per  annum,  residue  of  such  increased  allowance,  to  the  petitioneri 
Margaret  Drummond,  for  her  maintenance  and  support,  and  to  enable 
her  to  continue  the  establishment  hitherto  kept  up  in  Berkeley  Square, 
Bristol.* 

*  Orders  of  a  similar  kind,  on  the  maniage  of  the  daafirhters  of  lunatiea,  hafa  beet 
made  in  BeTerai  recent  cases:  In  the  matter  of  Baker,  26th  March  1830;  In  the  matr 
ter  of  Craten,  8th  April  1830;  In  the  matter  of  Goldsmid,  19th  March  1835.  In  the 
two  former  cases,  the  lady  had  attained  the  age  of  twenty-<me  years;  in  the  Isst,  she 
was  an  infant;  bat  in  all  of  them  the  Master  was  directed  to  receive  and  approfe  pro- 
posals for  a  settlement  of  her  fortune* 


In  the  matter  of  the  Free  Grammar  School  of  King  Edvard 

the  Sixth  at  Shrewsbury. 

1 3fylne  ^  Oaig,  633. 

I 

QUEEN  Elizabeth,  for  the  advancement  and  better  maintenance  of 
the  free  grammar  school  of  Shrewsbury,  granted  to  the  bailiffs  and  bur* 
gesses  of  Shrewsbury,  and  their  siKcessors,  amongstotber  bereditafloeotSy 
the  advowson  of  the  vicarage  of  C. 

By  an  act  of  parliament  afterwards  passed  all  the  hereditameots  and 
real  and  personal  estates  belonging  to  the  school  ^ere  vested  in  a  corpo« 
rate  body,  called  "  The  Governors  and  Trustees  of  the  School,"  who  were 
to  hold  the  same  in  trust  for  the  benefit  and  maintenance  of  the  school, 
except  the  right  of  presentation,  nomination,  and  appointment  lo  those 
ecclesiastical  benefices  which  were  thereinafter  deciared  to  be  in  the 
mayor,  aldermen,  and  assistants  of  the  town  of  Shrewsbury.  By  a  sub- 
sequent section  of  the  act,  the  mayor,  aldermen,  and  assistants  were 
directed  to  fill  up  all  vacancies  in  the  vicarage  of  C,  by  nomiBBting,  ap- 
pointing, or  presenting  a  fit  person;  provided  that  such  person  should  ba 
preferred,  cssieris  parikuSf  who  should  have  been  brought  ap  in  tha 
school,  and  a  graduate  of  one  or  other  of  the  universities^  and  bom 
within  the  parish  of  C;  except  that  it  should  be  lawful  to  give  soeh 
beaefice  to  either  of  the  masters  of  the  school,  after  he  should  haft 
vacated  his  office  of  master,  notwithstanding  any  such  daim  or  prefe^ 
ence  as  last  aforesaid. 

Hsldj  that  the  right  of  presentation  to  the  vicarage  of  C.  was  vested 
in  the  mayor,  aldermen,  and  assistants,  as  charitable  trustees,  within  the 
meaning  of  the  act  5  &  a  W.  4^  a  76,.  for  the  reguiatioa  of 
eofporaiions. 

Nov.  a^  17,  lasa. 


CASES  IN  CHANCERY.  550 


Edwards  v.  The  Grand  Junctioo  Railway  Company. 

1  ify/fie  4r  Qraig,  650. 

Where  a  person  acting  on  behalf  of  the  snbsoribera  to  «  railway,  who  were  then 
soliciting  a  bill  in  parliament,  for  the  purpose  of  forming  them  into  an  ineorporaled 
joint-stock  company,  entered  into  a  contract  with  the  trustees  of  a  road,  whereby 
it  was  stipulated,  that  in  consideration  of  the  trustees  withdrawing  their  opposifion 
in  parliament,  and  consenting  to  forego  certain  clauses  of  which  they  bad  intended 
to  press  for  the  insertion  in  the  act,  a  formal  instrument  to  the  effect  of  tlie  clauses 
should  be  executed  under  the  seal  of  the  company  when  incorporated;  and  the  bill 
was  accordingly  allowed  to  pass  unopposed  .and  without  the  clauses,  an  injunction 
was  granted  at  the  suit  of  the  trustees,  to  prevent  the  company  from  -violating  the 
provisions  contained  in  the  omitted  clauses. 

An  agreement  to  withdraw  or  withhold  opposition  to  a  bill  in  parliament  is  not  illegal; 
and  a  court  of  equity  will  enforce  a  contract  founded  on  such  a  consideration. 

An  incorporated  company  will  be  bound  by  tlie  agreement  of  its  individual  menlbers, 
acting  before  incorporation  on  its  behalf,  if  the  company  had  received  the  full  benefit 
of  the  consideration  for  which  the  agreement  stipulated  in  its  behalf. 

Jnly  13, 16,  20,  Nov.  5,  1836. 

BY  a  local  act  of  parliament,  certain  persons  therein  named  were 
appointed  trustees  of  the  turnpike  roads  between  Liverpool,  Prescot,  and 
Warrington,  in  the  county  of  Lancaster,  and  were  thereby  empowered 
to  make,  repair,  and  improve  the  roads,  and  demand  and  take  certain 
tolls  therein  mentioned.  The  business  of  the  trust  \ve:s  managed  by 
monthly  meetings  of  the  trustees,  and  by  committees  of  their  number, 
appointed  at  such  meetings,  and  by  William  Rowson,  who  was  the  clerk 
and  solicitor  of  the  trust. 

In  the  year  1832,  John  Moss,  Robert  Gladstone,  Charles  Lawrence, 
and  others,  determined  to  apply  for  an  act  of  parliament  to  establish  a 
company  for  the  purpose  of  making  a  railway  communication  between 
the  towns  of  Liverpool,  Manchester,  and  Birmingham.  They  accord- 
ingly raised  subscriptions,  and  adopted  the  usual  means  for  forwarding 
the  undertaking.  Moss  and  Lawrence  were  chosen  two  of  the  direc- 
tors, and  Messrs.  Pritt,  Clay,  and  Swift,  of  Liverpool,  were  appointed 
the  solicitors  of  the  proposed  company.  Earty  in  the  year  1633,  a  bill 
was  brought  into  parliament,  having  for  its  object  to  form  the  subscri- 
bers to  the  undertaking  into  an  incorporated  joint-stock  company;  and 
an  application  was  made,  on  their  behalf,  for  the  consent  of  the  road 
trustees  to  the' line  of  the  proposed  railway  being  carried  under  the 
Liverpool  and  Warrington  turnpike  road,  at  a  place  called  Bank  Quay, 
near  Warrington;  and  this  application  having  been  taken  into  considera- 
tion at  a  monthly  meeting  of  the  trustees,  was  by  thetn  referred  to  a 
committee,  consisting  of  Richard  Ekiwards,  Thomas  Case,  Bartholomew 
Bretherton,  and  John  Clare,  who  were  requested  to  negotiate  on  the 
subject  with  the  directors  of  the  rail  way  company,  as  well  with  reference 
to  the  railway  crossing  the  turnpike  road,  as  with  reference  to  a  pecu- 
niary compensation  for  the  injury  the  road  would  sustain  by  such  rail- 
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way  in  the  diminution  of  the  tolhsy  and  the  prejudice  consequently  done 
to  the  creditors  of  the  trust;  and  the  committee  was  empowered,  gene- 
rally,  to  adopt  such  measures,  either  by  opposing  the  railway  bill  in 
parliament,  or  otherwise,  to  effect  the  object  above  referred  to,  as  might 
seem  expedient,  in  the  event  of  their  ndgotiations  terminating  oosaas- 
factorily. 

The  negotiations  which  were  accordingly  opened  between  Mr.  Case, 
on  behalf  of  the  trustees,  and  Mr.  Moss,  on  behalf  of  the  company,  with 
a  view  to  an  amicably  adjustment  of  the  matters  in  difference,  having 
ultimately  failed,  measures  were  immediately  taken  by  the  trustees  for 
a  vigorous  and  effective  opposiiidh  to  the  further  progress  of  the  bill  io 
parliament.  The  bill  having  then  already  passed  through  the  House  of 
Commons,  petitions  to  the  House  of  Lords  against  it  were  prepared 
and  signed  by  the  trustees,  and  by  the  bond-holders  and  creditors  pf  the 
trust,  and  various  clauses  were  also  drawn  which  the  trustees  were 
desirous  of  having  introduced  into  the  bill  for  the  protection  of  their 
interests,  and  a  communicatiop  was  made  to  the  EarL  of  Derby,  then 
Baron  Stanley,  a  member  of  the  House  of  Lords,  who  was  himself  one 
of  the  trustees,  for  the  purpose  of  making  his  lordship  acquainted,  with 
the  facts,  and  of  soliciting  him  to  present  the  petitions,  and  support  the 
prayer  of  them  by  his  vote  and  influence. 

In  the  mean  time,  however,  on  the  18th  of  April  1833,  a  meeting  took 
place  between  Messrs.  Case  and  Rowson,  on  behalf  of  the  trustees,  and 
Messrs.  Moss,  Lawrence,  and  Clay,  on  behalf  of  the  subscribers  to  the 
railway,  when  a  draft  pf  the  clauses  which  had  been  so  prepared,  and 
which  the  trustees  desired  might  be  inserted  in  the  bill,  was  considered, 
and  after  several  alterations  had  been  made,  was  adopted  and  agreed  to 
by  the  parties  present. 

The  clauses,  as  altered,  were  as  follows: — ^'And  whereas  the  said 
railway  will  cross  the  turnpike  road  between  Liverpool  and  Warrington, 
at  or  near  a  certain  place  called  Bank  Quay,  in  the  township  of  War- 
rington, in  the  parish  of  Warrington,  in  the  said  county  palatine  of  Lan- 
caster; be  it  therefore  enacted,  that  in  case  the  said  railway  shall  be  made 
under  or  across  the  said  road  under  the  authority  of  this,  act,  the  same 
shall  not  be  carried  under  the  said  turnpike  road  on  the  level,  but  shall 
be  carried  under  the  said  turnpike  road,  and  the  said  company  of  pro- 
prietors hereby  incorporated  shall,  at  their  own  expense,  erect  and  build 
a  good,  firm,  and  substantial  bridge  of  brick,  stone,  or  iron  over  the  said 
railway  where  the  same  shall  cross  the  said  turnpike  road,  with  proper 
approaches  thereto,  upon  which  bridge  the  said  turnpike  road  shall  be 
made  of  good  and  sufficient  materials,  and  executed  in  a  good  and  work* 
manlike  manner  at  the  expense  of  the  said  company,  and  to  the  satisfac- 
tion of  the  surveyor  for  the  time  being  of  the  trustees  of  the  said  turnpike 
road;  and  the  battlements  of  the  said  bridge  shall  not  be  less  than  four 
feet  in  height,  and  shall  be  closed,  and  continued  for  not  less  than  thirty 
yards  on  each  side  from  the  summit  of  such  bridge ;  and  the  ascent  of 
the  road  over  such  bridge,  and  the  approaches  thereto,  shall  not,  in  any 
case,  be  more  than  one  foot  in  thirty  feet;  and  the  said  road  so  to  be 
made  by  the  said  company  as  aforesaid  shall  be  formed  of  such  width 
as  to  leave  a  clear  and  open  space  between  the  fences  of  such  road  equal 
to  the  width  of  the  present  road  there. 

^^And  be  it  further  enacted,  that  the  said  company  shall  at  all  times 
for  ever  after  the  said  bridge  shall  have  been  erected  under  the  authority 
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of  this  act,  keep  the  same  and  any  future  bridge  to  be  erected  in  lieu 
thereof,  and  which  shall  be  of  the  like  dimensions,  capacity,  and  mate- 
rials as  are  hereinbefore  mentioned,  in  good,  perfect,  and  complete  repair, 
except  only  the  roadway  over  such  bridge  which  is  (save  as  hereinafter 
mentioned)  to  be  repaired  by  the  trustees  of  the  said  road;  and  the  said 
company  shall  and  will  at  all  times  hereafter,  well  and  sufficiently  repair, 
and  make  good  all  damage  and  injury  which  may  arise  or  be  occasioned 
by  the  said  roadway  over  the  said  bridge,  for  or  by  reason  of  any  repairs 
or  alteration  of,  in,  or  to  the  said  bridge  by  the  said  company;  and  in 
case  of  any  want  of  repair  to  the  said  bridge,  or  to  the  roadway  over 
the  same  in  the  event  last  aforesaid,  and  notice  being  given  by  the 
trustees  of  the  said  turnpike  road,  or  their  clerk,  or  treasurer,  or  any 
other  person  authorized  by  the  said  tr'ustees  to  the  said  company  of  pro- 
prietors hereby  incorporated,  or  to  their  clerk  or  treasurer  for  tlie  time 
being,  of  any  want  of.  repairs  to  the  said  bridge,  or  to  any  bridge  to  be 
erected  in  lieu  thereof,  under  the  authority  of  this  act,  or  the  roadway 
over  the  same  in  the  event  aforesaid,  if  the  said  company  of  proprietors 
hereby  incorporated,  shall  not,  for  the  space  of  one  calendar  month  after 
service  of  such  notice,  commence  such  repairs,  and  proceed  therein  with 
all  reasonable  expedition  until  the  same  ^hall  be  completed,  the  said 
trustees  may,  in  case  they  shall  see  fit  from  time  to  time,  repair  or  rebuild 
the  said  bridge,  and  repair  the  roadway  over  the  same,  in  the  event 
aforesaid,  as  the  case  may  require,  and  as  the  said  trustees  shall  think 
necessary;  and  all  the  expenses  thereof  shall  upon  demand  be  repaid  by 
the  company  of  proprietors  hereby  incorporated,  and  to  the  said  trustees 
or  their  treasurer  for  the  time  being;  and  in  default  of  such  payment  any 
two  or  more  of  his  majesty's  justices  of  the  peace  for  the  said  county 
palatine  of  Lancaster  shall,  and  they  are  hereby  required,  on  application 
by  the  said  trustees,  or  their  clerk,  or  treasurer  for  the  time  being,  or  of 
any  other  person  authorized  by  the  said  trustees  by  warrant  under  the 
hands  and  seals  of  the  said  justices,  to  cause  the  amount  of  such  ex- 
penses to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  company  of  proprietors  hereby  incorporated,  and  to  be  paid  by  the 
said  trustees;  rendering  the  overplus,  if  any,  upon  demand,  after  deduct- 
ing the  charges  of  making  such  distress  and  sale,  to  the  company  of  pro- 
prietors hereby  incorporated;  and  the  said  trustees  shall  and  may  sue 
for  and  recover  the  same  against  the  said  company  of  proprietors  hereby 
incorporated,  by  action  of  debt,  or  on  the  case,  in  any  of  his  majesty's 
courts  of  record  at  Westminster,  or  in  his  majesty's  Court  of  Common 
Pleas  for  Che  county  palatine  of  Lancaster." 

At  the  meeting  it  was  suggested  by  Mr.  Moss  that,  as  the  bill  was 
then  in  the  House  of  Lords,  it  would  save  time  and  expense  to  the  com- 
pany, if  the  insertion  of  the  proposed  clauses  were  dispensed  with  by 
the  trustees,  and  an  undertaking  were  given  that  an  agreement  should 
be  executed  to  the  same  effect;  and  Mr.  Case  having  acquiesced  in  that 
suggestion,  Mr.  Moss  thereupon  signed  a  memorandum  at  the  foot  of  the 
draft,  in  the  following  words:— <'  I,  the  undersigned  John  Moss,  under- 
take to  execute  an  agreement  to  the  effect  of  these  clauses  so  soon  as  the 
same  is  prepared,  and  to  get  the  same  confirmed  under  the  seal  of  the 
company  intended  to  be  incorporated  as  soon  as  circumstances  will  per- 
mit: this  agreement  being  made  on  the  express  understanding  that  there 
shall  not  be  any  opposition  to  the  bill  now  in  parliament,  either  by  the 
trustees  of  the  roads  from  Liverpool  to  Warrington,  or  the  mortgagees 
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of  the  tolls  on  the  said  roads.  And  this  agreement  is  to  be  void  on  ray 
delivering  to  the  said  road  trustees,  or  their  clerk,  the  engagement  of  the 
intended  company  to  the  same  effect.  John  Moss.  Liverpool,  18th 
April  1833/' 

Immediately  below  this  memorandum  Mr.  Case  wrote  the  following 
words; — <<  I  recommend  the  trustees  to  confirm  the  above  agreemenL 
Thomas  Case." 

At  a  meeting  of  the  commitlee  of  the  trustees,  held  on  the  20th  of 
April,  it  was  unanimously  resolved,  that  the  arrangement  made  by  Mr. 
Case  with  Mr.  Moss  should  be  confirmed.  On  the  same  day  the  clerk 
of  the  trustees  wrote  to  Messrs.  Pritt,  Clay,  and  Swift,  apprising  them 
of  the  fact;  and  he  also  transmitted  to  them,  for  perusal  and  approba- 
tion, the  draft  of  a  deed  of  covenants  founded  upon  the  clauses  as  settled 
and  adopted  by  Mr.  Moss;  and  he  at  the  same  time  sent  a  letter  to  Lord 
Derby,  informing  his  lordship  that  such  an  arrangement  had  been  that 
day  made  between  the  trustees  of  the  road  and  Mr.  Moss,  on  behalf  of 
the  railway  company,  as  would  render  it  unnecessary  to  present  the  peti- 
tions in  opposition  to  the  bill.  The  petitions  accordingly  were  not  pre- 
sented; the  idea  of  procuring  the  insertion  of  the  proposed  clauses  in  the 
bill  was  abandoned,  and  all  opposition  to  the  further  progress  of  the  bill 
having  been  withdrawn,  the  bill  received  the  royal  assent,  and  became 
an  act  of  parliament  on  the  6th  of  May  1833. 

The  act  was  intituled  ^An  Act  for  making  a  Railway  from  the  War- 
rington and  Newton  Railway  at  Warrington  in  the  county  of  Lancaster, 
to  Birmingham  in  the  county  of  Warwick,  to  be  called  the  Grand  Junc- 
tion Railway;"  and  John  Moss,  Robert  Oladstone,  Charles  Lawrence, 
and  other  persons  therein  named,  and  all  other  persons  and  bodies 
politic  and  corporate  who  had  subscribed,  or  should  thereafter  subscribe 
towards  the  undertaking;  and  their  several  and  respective  successors, 
executors,  administrators,  and  assigns,  were  thereby  incorporated  by  the 
name  and  style  of  <<The  Grand  Junction  Railway  Company,"  by  which 
name  they  were  authorized  to  sue  and  be  sued,  and  they  were  autho- 
rized to  make  the  railway,  and  the  affairs  of  the  company  were  to  be 
managed  by  directors;  and  it  was  thereby  enacted,  amongst  other  things, 
that  where  any  bridge  should  be  erected  for  carrying  any  public  road 
over  the  railway,  the  road  over  stich  bridge  should  be  formed,  and  should 
at  aH  times  be  continued  of  such  width  as  to  leave  a  clear  and  open 
space  between  the  fences  of  such  road  of  not  less  than  fifteen  feet;  and 
the  ascent  of  every  such  bridge  for  the  purpose  of  such  public  road, 
should  not  be.  more  than  one  foot  in  thirteen  feet;  and  a  good  and  suffi- 
cient fence  should  be  made  on  each  side  of  every  such  bridge,  which 
fence  should  not  be  less  than  four  feet  above  the  surface  of  such  bridge. 

Application  was  made  shortly  afterwards  to  Mr.  Moss,  who  had  now 
become  a  director  of  the  incorporated  company,  for  the  purpose  of  pro- 
curing through  his  means,  according  to  the  agreement,  a  deed  of  cove- 
nants under  the  company's  seal,  embodying  the  clauses  as  settled  and 
approved  by  him  on  the  18th  of  April.  That  gentleman,  however,  re- 
fused to  comply  with  the  application,  and  nothing  further  was  done  in 
the  matter,  until  the  month  of  March  1836,  when  the  road  trustees  re- 
ceived information  that  the  workmen  of  the  railway  company,  in  the 
execution  of  the  railway,  were  proceeding  to  carry  the  turnpike  road  at 
Bank  Quay  over  the  railway,  by  means  of  a  bridge  or  viaduct,  the 
width  of  which,  and  of  the  approaches  to  which,  did  not  exceed  thirty 
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feet,  aUhottgb  tbe  width  of  the  turnpike  road  at  that  place  was  fifty 
feet. 

The  trustees  thereupon  filed  the  present  bill,  on  behalf  of  themselves 
and  all  other  persons  interested  in  the  tolls  levied  upon  the  roads  which 
were  subject  to  the  trust,  against  the  Railway  Company.  The  bill  stated 
the  facts  already  set  forth^  and  it  charged,  among  other  things,  that  the 
only  other  persons  interested  under  the  trust  were  certain  bondholders 
or  mortgagees  who  had  a  lien  upon  the  tolls;  and  that  the  number  of 
such  persons,  was  so  great,  in  consequence  of  settlements  and  otherwise, 
as  to  render  it  highly  inconvenient,  and,  indeed,  impracticable  to  make 
them  parties  to  the  suit. 

The  bill  prayed  that  it  might  be  dedared,  that  the  contracting  the 
width  of  the  road  at  Bank  Quay  was  a  violation  of  the  agreement  and 
undertaking  entered  into  by  Moss,  and  that  any  departure  therefrom 
was  a  fraud  upon  the  plaintiffs;  that  it  might  be  declared  that  the  agree- 
ment of  the  18th  of  April  1833,  was  binding  on  the  defendants,  and  that 
they  might  be  decreed  specially  to  perform  the  same,  and  to  execute  a 
proper  deed  conformably  thereto,  and  to  restore  the  road  to  its  former 
condition;  and  that  the  defendants,  their  agents,  and  workmen  might  be 
restrained  by  injunction  from  continuing  and  proceeding  with  their  pre- 
sent works  on  tbe  road  at  Bank  Quay,  and  from  making  or  continuing- 
any  road  at  Bank  Quay,  which  should  not  be  of  such  width  as  to  leave 
a  clear  space  between  the  fences  of  such  road  equal  to  the  width  of  the 
road  there  at  the  time  when  the  act  for  incorporating  the  company 
passed,  and  from  making  any  bridge,  road,  or  viaduct  contrary  to,  or 
otherwise  infringing  the  agreement  of  the  18th  of  April  1833,  or  the 
clauses  therein  referred  to. 

The  plaintiffs  filed  affidavits  in  support  of  the  statements  contained  in 
their  bill;  and  those  affidavits  having  been  met  by  counter-affidavits  made 
by  Mr.  Moss  and  other  persons  on  behalf  of  the  company,  the  plaintiffs 
moved  for  an  injunction  in  the  terms  of  the  prayer  of  the  bill. 

The  Vice-chancellor  having  granted  the  motion,  the  defendants  ,now 
moved,  before  the  Lord  Chancellor,  that  the  injunction  might  be  dis- 
solved. 

In  support  of  the  motion,  it  was  first  contended,  that  in  point  of  fact 
no  final  agreement  had  been  ever  entered  into  by  Mr.  Moss;  but  that 
the  memorandum  which  he  had  signed  was  merely  a  proposal  or  treaty, 
which  had  never  ripened  into  a  contcact,  and  from  which,  as  it  had  not 
been  definitively  accepted  by  the  trustees,  he  was  at  liberty  to  withdraw, 
and  had  in  fact,  as  the  trustees  well  knew,  withdrawn,  before  tbe  pass- 
ing of  the  railway  act.  The  grounds  upon  which  this  argument  rested, 
and  the  effect  of  the  affidavits  by  which  it  was  supported,  are  stated  and 
considered  in  the  judgment. 

Mr.  Jacob  and  Mr.  Sharpe  further  insisted,  on  behalf  of  the  defend- 
ants, that  even  assuming  the,  agreement  to  have  been  a  final  and  bind- 
ing contract  as  against  Moss,  a  bill  could  not  be  stistained  upon  it, 
seeking  to  charge  the  company  with  the  liabilhy  which  the  memorandum 
purported  to  create.  The  agreement  was  personal  to  Moss,  and  did  not 
profess  in  any  way  to  affect  the  company;  nor  did  Moss  execute  it  as 
the  agent,  or  on  behalf  of  the  company.  How,  indeed,  was  it  possible 
that  he  should,  seeing  that  the  company  had  then  no  existence?  The 
attempt  to  charge  the  Railway  Company  io  respect  of  Moss's  agreement^ 
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vea^mbled  ihe  case  in  which  it  was  unsuccessfully  sought  to  make  a 
party  liable  upon  a  contract  entered  Into  by  his  father  on  his  behalf,  be- 
fore the  party  liimself  was  in  esse  or  was  suijuris^  so  as  (o  be  capable 
of  validly  contracting;  Gapes  v.  Hiuton,  2  Russ.  357,{3Cond.Cha.Rep. 
147.)  Even  if  the  Railway  Company  had  been  in  existence  and  incor- 
poratedy  and  Moss  had  been  its  authorized  agent  at  the  time  when  he 
executed  the  agreement,  and  had  introdnced  into  it  words  for  the  erprass 
purpose  of  charging  his  employers,  his  agreement  would  not  be  legally 
binding  upon  them,  unless  they  subsequently  ratified  his  act,  and  affixed 
their  corporate  seal  to  the  instniment;  Duiiston  andCiarkev.  The  Inipe- 
Kial  Gae  Light  Company,  3  Barn.  &  Ad.  125;  Bast  London  Water 
Works  Company  v.  Bailey,  4  Bingh.  2S3.  In  all  dealings  with  incorpo- 
rated companies,  therefore,  the  contracts  entered  into  on  their  behalf  by 
agents  were  necessarily  of  a  qualified  kind,  stibject  always  to  the  appro- 
val of  the  principals,  ai>d  not  binding  and  conclusive  between  the  parlies 
until  that  approval  had  been  formally  given.  Here  the  RaiUvajr 
Company,  so  far  from  confirming  the  act  pf  Mr.  Moss,  expressly  dis- 
claimed and  repndiated  it 
It  would  probably  be  argued,  that  the  Railway  Company  were  made 

Eartiesto  the  contract,  so  as  to  be  bound  by  it,  in  consequenee  of  their 
aving  enjoyed  the  benefit  which  the  agree«nent  proposed  to  secure  to 
them;  but  it  had  never  yet  been  decided^and  all  principle  was  against 
the  decision,  that  the  withdrawing,  or  withholding  opposition  to  a  btil  in 
parliament  constitnted  suoh  a  consideration  as  any  court  of  justice,  either 
af  law  or  equity,  would  recognise  for  the  purpose  of  giving  validity  to 
a  contract  The  question  was  much  discnssed  in  The  Vauxfaall  Bridge 
Company  v.  Earl  Spencer,  2  Mad.  356.  In  that  case,  bonds  bad  been 
given  by  individual  subscribers,  who  afterwards  became  incorporated 
shareholders  of  the  Vauxhall  Bridge  Company,  to  certain  trustees  on 
behalf  of  the  proprietors  of  Battersea  bridge,  conditioned  for  the  psjr* 
ment  of  a  sum  of  money,  in  the  event  of  the  Vauxhall  Bridge  Bill 
passing  into  a  law  in  the  (hen  session  of  parliament;  and  the  bill  havifig 
passedi  and  the  Vanxhall  Bridge  Company  having^iudemnified  theobli- 
gbrs  and  paid  off  the  bonds  out  of  their  corporate  funds,  they  afterwards 
filed  their  bill  to  have  the  trust  declared  void,  the  money  refunded,  and 
the  bonds  delivered  up  and  eauceiled.  Sir  John  Leach  overruled  a 
demurrer  to  the  bill  for  want  of  equity,  and  expressed  a  clear  opinioo 
that  the  transaction  was  a  frand  upon  the  legislature,  and  that  inasmuch 
as  the  securities  had  been  given  in  consideration  of  the  witbdrsvitHT 
opposhion  to  a  bill  in  parliament,  they  were  illegal  and  void  upon 

{rounds  of  public  policy.  When  the  cause  came  to  a  hearing,  theeri- 
ence  as  to  the  nature  of  the  transaction  was  conflioting,  and  His  Hon- 
our directed  the  bill  to  be  retained,  with  liberty  to  the  bondholders  to 
bring  actions.  The  cause  then  came  by  appeal  before  Lord  Eldon,  Jac 
64,  (4  Cond.  Cha.  Rep.  28,}  who  affirmed  His  Honour's  decree,  at  the 
same  time  mtimating  an  opinion  that  bonds  given  for  such  a  purpose 
might  be  legal.  But  his  lordship's  dictaf\9ktn  at  the  highest,  amomited 
to  no  more  than  this — that  the  securities  might  be  good  against  the  indi* 
viduals  who  had  granted  them;  but  that  they  did  not  and  could  not  im- 
pose any  liability  on  the  Vauxhall  Bridge  Company;  and  that  if  th* 
company,  therefore,  chose  to  indemnify  the  obligors,  that  was  aa  affair 
of  their  own,  with  which  the  court  had  no  concern.  The  marginal  no<s 
of  tho  case,  as  reported  on  the  appeal,  stated  &e  propostlioa  loo  broadly; 


CASES  IN  CHANCl^aY.  fi65 

[Edwaidt  V.  The  Grand  Junotton  Railway  Compai^. — ^1  Myloe  &  Ciaig,  650.3 

for  if  the  Lord  Chancellor's  doctrine  had  been  snch  as  was  there  repre. 
seated,  his  lordship,  instead  of  affirnaing  the  Vice-Chancellor's  order, 
must  have  at  once  dismissed  the  bill.  That  case  as  far  as  it  went,  showed 
the  opinion  of  Lord  Eldon  that  it  was  not  competent  to  persons,  who 
afterwards  acquired  a  corporate  character,  to  bind  the  corporation  by 
prospective  obligations,  and  that  such  obligations,  if  attempted  to  be 
created,  would  not  be  assisted  or  enforced  against  the  corporation  when 
it  came  into  esse.  The  same  principle  was  involved  in  the  case  of  Dance 
V.  Girdler,  1  Bos.  &  Pull.  N.  R.  34. 

Independently  of  these  objections,  which  had  reference  to  the  frame 
of  the  suit,  there  were  insuperable  objections  to  this  injunction,  arising 
oat  of  the  peculiar  subject-matter  of  the  present  contest  and  the  character 
of  the  contending  parties,  and  founded  on  those  considerations  of  public 
policy  which  formed  the  ground  of  Sir  John  Leach's  judgment  in  the 
case  of  the  Vauxhall  Bridge  Company,  already  referred  to.  This  was 
neither  more  nor  less  than  an  attempt,  through  the  instrumentality  of 
the  Court  of  Chancery,  to  give  the  authority  of  law  to  provisions  which 
had  never  received  the  sanction  of  the  legislature.  It  was  an  attempt 
to  enforce  the  specific  performance  of  certain  clauses  which  formed  no 
part  of  the  act  of  parliament,  and  in  truth  bad  been  purposely  omitted 
from  the  act  under  which  the  railway  company  was  constituted  a  cor- 
poration, and  by  which,  as  its  charter,  all  the  rights,  powers,  and  obli- 
i;ations  of  the  company  were  to  be  regulated  and  ascertained.  It  would 
be  said  that  these  clauses  were  not  introduced  into  the  act,  solely  because 
the  plaintiffs,  on  the  faith  of  the  agreement,  had  consented  to  waive 
them.  But  what  evidence  was  there,  or  could  there  be,  that  if  the 
clauses  had  been  proposed,  the  legislature  would  have  allowed  them  to 
be  inserted?  The  act  of  parliament  itself,  as  it  now  stood,  warranted  an 
inference  to  the  contrary;  for  by  the  general  provision  contained  in  it, 
applicable  to  all  the  roads  which  the  line  of  the  railway  might  cross,  the 
company  was  bound  to  construct  the  viaducts  of  a  width  of  not  less 
than  fifteen  feet,  and  of  an  acclivity  not  greater  than  one  foot  in  thirteen; 
and  why  should  the  Liverpool  and  Warritigton  road  be  peculiarly 
favoured?  To  give  effect  to  this  agreement,  therefore,  would  be  to 
enable  the  parties  to  commit  a  fraud  upon  the  legislature,  by  means  of 
private  stipulations,  the  existence  of  which  was  concealed  from  the 
knowledge  of  the  houses  of  parliament;  stipulations  which  if  brought 
under  their  notice,*  they  might  possibly  have  disapproved,  and  upon 
which,  at  all  events,  they  had  no  opportunity  of  exercising  their  delibe*- 
jative  functions.  These  considerations  were  the  stronger  when  it  was 
recollected,  that  the  object  of  the  proposed  clauses  was  to  protect  the 
rights,  not  of  private  individuals,  but  of  another  public  body  having  no 
personal  interest  in  the  matter,  and  between  whose  conflicting  preten- 
sions, and  those  of  the  Railway  Company,  parliament  might  with 
peculiar  propriety  be  called  upon  to  legislate. 

To  enforce  the  agreement  of  Moss  against  the  Railway  Company, 
would  be  to  sanction  a  fraud  nfx>n  the  present  shareholders.  The  bill 
was  passed  into  a  law  without  any  reference  to  that  agreement;  but  the 
language  of  the  act  was  prospective  as  well  as  retrospective,  applying 
to  all  persons  who  had  subscribed  or  should  thereafter  subscribe  towards 
the  undertaking.  The  present  shareholders,  many  of  whom  had  pur- 
chased their  shares  long  after  the  incorporation  of  the  company,  looked 
fts  tbey  were  bound  to  iook,  to  the  ^ct  of  parliameBt,  as  the  parliamen- 
VoL.  XIIL— 49 
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tBTj  charter^  which  wns  the  measure  of  their  powers  and  lialnlities;  and 
they  could  not  be  affected  by  anything  which  neither  appeared  od  the 
faoe  of  that  charter,  nor  in  any  instrument  executed  in  pursuance  of  its 
)9rovision&  They  relied,  as  they  well  might,  upon  the  act  of  parliament, 
and  were  not  bound  to  tnquire^/and  had  not  the  means  of  inquiring,  into 
secret  and  underhanid  arrangements  of  this  nature,  which  if  permitted 
lo  have  validity  against  them,  might  materially  affect,  or  perhaps  totally 
destroy  their  interests.  It  would  therefore  be  a  cruel  injustice  to  aU 
those  shareholders,  as  well  as  to  the  railway  companies  wtuch  had  snb> 
•equemly  entered  into  contracts  for  participating  upon  certain  terms  in 
tlie  benefits  of  the  Grand  Junction  Railway,  to  allow  the  act  of  pariia- 
ment  to  be  thus  defeated  or  altered,  in  its  essential  provisions,  by  the 
private  act  of  an  individual  before  the  company  was  eonstituted.  If  the 
principle  wef<e  once  admitted,  it  was  impossible  to.  say  to  what  extent 
such  alteratbns  might  not  be  carried. 

Independently  of  the  rights  of  the  legislature  and  the  new  shareboldeis, 
iwhich  this  agfeement  attempted  to  defeat,  there  was  another  argument 
founded  on  considerations  of  public  policy  which  a  court  of  equity  could 
not  overlook.  Arrangements  of  this  kind,  if  once  sanctioned  in  a  court 
of  justice,  would  furnish  a  convenient  cloak  for  every  species  of  jobbing 
and  frand.  In  this  very  case  it  was  obvious,  from  the  instructions  given 
by  the  trustees  to  their  committee,  that  private  and  not  public  advan- 
tage was  the  actuating  motive  of  the  body.  The  committee  were  di* 
lected  to  carry  on  their  negotiations  with  the  company,  with  reference 
io  a  peeaniary  compensation  for  the  injury  which  the  creaitors  of  the 
trust  might  sustain  in  consequence  of  the  railway.  What  was  this  but 
telling  the  committee  to  sell  their  concurrence,  in  other  words,  to  extort, 
by  the  threat  of  opposition,  a  sum  of  money  for  the  benefit  of  the 
creditors  of  the  trast,  as  the  price  of  their  consent  to  what  was  a  measure 
of  public  and  national  utility?  The  committee  certainly  were  not 
wanting  to  their  duty.  Failing  in  their  primary  object,  pecuniary  com* 
pensatiot^  (which  could  only  have  been  obtained  directly  by  sacrificing 
the  interests  of  the  road  intrusted  to  their  charge)  they  had  gained  the 
saqae  object  indirectly;  for  they  had  entrapped  Mr.  Moss  into  an  agree- 
ment  the  terms  of  which  were  unreasonable  and  oppressive,  and  whidi 
they  now  only  used  as  an  instrument  for  enabling  them,  through  die 
medium  of  the  Court  of  Chancery,  to  exact  a  large  sum  as  the  price  of 
their  consenting  to  forego  its  stipulations.  The  viaduct  in  the  couxso  of 
construction  by  the  company  was  thirty  feet  wide;  and  it  was  dear  firom 
the  affidavits  that  such  a  width  was  amply  sufficient  for  all  the  purposes 
of  the  traffic  carried  on  upon  the  road.  There  was  probably  not  a  bridge 
or  viaduct  in  the  kingdom  of  the  width  of  fifty  feet;  and  it  was  difficult 
to  assign  a  reason  why  the  viaduct  over  the  railway  at  Warrii^ton 
should  be  broader  and  more  spacious  than  Liondon  bridge.  The  contest 
too,  it  was  to  be  observed,  lay  not  between  individuals,  but  between 
corporate  bodies;  and  so  long  as  the  rights  of  the  public,  who  were  alike 
interested  in  the  road  and  the  railway,  were  fully  protected  and  secured, 
it  signified  little  what  were  the  rival  claims  ^f  the  contending  parties; 
and  the  court,,  in  dealing  with  the  question,  as  in  other  cases  between 
contending  corporations,  would  not  fail  to  give  this  circumstance  its  due 
weight. 

♦ 

Mr.  Wigram  and  Mjc  Walker,  in  support  of  the  injunctioo^ 
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that  the  agreemenC  of  the  I8ih  of  April  1833^  coDflriaed  as  it  had  been 
by  the  trustees,  and  that  confirmation  immediately  commimicated  to  the 
solicitors  of  Moss  and  of  the  company,  constituted  a  complete  and  final 
agreement,  from  whicb^  neither  he  nor  the  cqmpany  Uras  afterwards  bM 
liberty  to  withdraw.  The  company  had  received  the  whole  adv'antage 
which  that  agreement  was  intended  or  able  to  give  to  tbem;  the 
arrangement  had  relieved  them  from  the  necessity  of  entering  into  a 
doubtful  and  expensive  contest  witb  the  road  trustees  in  parliament,  and 
the  funds  of  the  company  had  of  course  been  proportionably  benefited. 
There  ct)uld  be  no  doubt,  and  the  contrary  indeed  was  not  suggested  ia 
the  affidavits,  that  Moss,  when  he  executed  the  agreement,  was  acting 
on  behalf  of  the  prof^osed  company,  and  meant  that  the  company,  of 
which  he  has  been  all  along  a  leading  member,  and  of  which,  after  its 
incorporation,  he  became  a  director,  should  take  upon  itself  the  respon- 
sibility thereby  created.  The  case  of  The  Vauxhall  Bridge  Gompany 
r.  Earl  Spencer,  Jac.  64,  (4  Cond.  Cha.  Rep.  d8>)  instead  of  beings  as 
had  been  represented,  an  authority  against  the  present  suit,  was  in*  truth 
a  strong  authority  in  its  favour;  for  Lord  Eldon  had  there  distinctly  held 
that  bonds  given  to  a  company,  as  the  oansideration*  for  that  eompany^e 
withdrawing  opposition  to  a  bill  which  the  obligois  were  soliciting  in 
parliament,  were  legal  securities,  and  that'  thi^  court  would  therefore 
recognise,  and,  if  necessary,  would  enforce  them.  Lord  EidoO'  was  not 
called  upon  in  that  case,  to.  decide  that  the  contracts  of  individual  ^af e% 
holders,  entered  into  on  behalf  of  the  proposed  company  before  it  was 
constituted,  and  of  which  the  eompany,  when  conatituted,  reaped  the 
fall  benefit,  would  be  binding  upon  the  corporate  body;  but  the  whole 
of  hie  lordship's  reasoning  strongly  supported  the  affirmative ^f  that  pro** 
position.  The  considerations  of  public  policy,  sa  much  relied  upon  in 
die  present  case,  had  been  all  discussed  there;  amd  bis  lordship  expressed 
a  clear  opinion  that  they  did  not,  in  the  absence  of  positive  fraud,  of 
which  there  was  now  no  pretence,  furnish  any  ground  why  the  court 
should  refuse  its  assistance  to  enforce  agreements  of  this  description* 
The  equity  of  the  present  biU  was  the  common  and  well-established 
equity,  so  ofien  asserted  in  the  case  of  wills  and  marriage  settlements^ 
according  to  which  a  party,  who  upon  certain  terms  procured  the  ooiier 
sion  or  suppression  of  a  particular  clause  in  an  instrument,  for  his  own 
advantage,  was  compellable  specifically  to  perform  his  part  of  the  coii^ 
tract,  in  other  words,  to  pay  the  price  by  which  that  omission,  was  pui^ 
chased.  It  was  not  correct  to  say  that  the  trustees  here  were  acting 
merely  in  a  corporate  capacity;  they  sued  also  on  behalf  of  the  creditors 
of  the  trust,  who  had  a  large  and  permanent  interest  in  the  tolls  levied 
npon  the  roads, and  it  was  the  duty  of  the  trusteesto takeefiSectual  steps 
to  protect  the  interests  of  the  creditors,  as  well  as  to  guard  the  rights  <tf 
the  public,  who  were  materially  interested  in  the  gocid  state  and  cond^ 
tion  of  the  roads.  It  was  easy  to  say  that  the  width  o£  the  viaduct,  for 
which  the  agreement  stipulated,  was  greater  than  was  neeessary;  but  of 
that  the  road  trustees  and  the  agent  of  the  company  (for  Mr.  Moss  was 
their  recognised  agent)  were  the  best  judges.  Thei  iasanuation,  that  the 
plaintifi*s  had  an  indirect  object  in  seeking  to  enforce  the  stipulations 
strictly,  was  purely  gratuitous,  being  utterly  nnsupported  by  anything 
that  appeared  on  the  affidavits, 

Mr.  Jacob,  in  reply. 
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The  LoBD  Chancellor  said,  that  as  the  contest  here  was  between 
two  public  bodies,  it  was  not  impossible,  and  it  was  extremely  desirable, 
that  they  might  come  to  some  arrangement  which  would  relieve  him 
from  the  necessity  of  deciding  between  them  upon  the  question  of  right 
He  should  therefore  postpone  his  judgment  for  the  purpose  of  affording 
to  both  parties  an  opportunity  of  entering  into  negotiationsi  with  a  view 
to  a  compromise. 

Nov,  5. — ^The  cause  accordingly  stood  over  during  the  long  vacation; 
but  the  parties  were  unable  to  come  to  any  arrangement;  and  judgment 
was  now  delivered  by 

The  Lord  Chancellor. — This  was  an  application  to  dissolve  an 
injunction  granted  by  the  Vice-Chancellor,  restraining  the  Grand  Jirnc- 
tion  Railway  Company  from  making  a  bridge  or  viaduct  to  carry  the 
road  of  which  the  plaintiffs  are  trustees,  over  the  railway,  of  less  width 
than  the  other  parts  of  the  road,  which  at  that  place  is  fifty  feet  wide. 
Under  the  railway  act  a  width  of  no  more  than  fifteen  feet  is  required. 
The  defendants  propose  to  make  the  bridge  thirty  feet  wide,  but  the 
plaintiffs  contend  that  the  Railway  Company  are  bound  to  make  it  fifty- 
feet  wide;  and  the  plaintiffs  support  their  case  by  showing  that  whilst 
the  railway  bill  was  still  before  parliament,  the  parties  who  were  soli- 
citing the  bill  agreed  with  the  plaintiffs,  that  the  proposed  bridge  or  via- 
duct should  be  fifty  feet  wide,  and  by  so  doing,  mduced  the  plaintiffs, 
the  trustees  of  the  road,  to  permit  the  bill  to  pass  without  opposition. 

It  appears  from  the  affidavits,  that  the  plaintiffs,  Edwards,  Case,  Bie- 
thcrton,  and  Clare,  were  appointed  a  committee  of  the  tnistees,  to  nego- 
tiate and  conclude  an  arrangement  with  the  projectors  of  the  Railway 
Cotnpahy  upon  this  subject.  Moss  and  Lawrence,  two  of  the  directors 
of  the  company,  had  the  principal  management  of  their  affairs,  and 
Messrs.  Pritt,  Clay,  and  Swift  were  their  solicitors.  Mr.  Rowson  was 
solicitor  to  the  plaintiffs. 

On  the  19th  of  March  1833,  the  trustees  instructed  their  committee  to 
conclude  an  arrangement,  if  possible,  and  if  not,  to  take  measures  for 
opposing  the  bill  in  parliament. 

The  affidavits  state  that,  there  being  no  prospect  of  an  amicable 
arrangement,  preparations  were  made  for  opposing  the  bill,  and  clauses 
were  prepared  which  the  plaintiffs  wished  to  have  introduced  into  the 
bill,  and  a  member  of  the  House  of  Lords  was  applied  to,  to  present 
their  petition  for  that  purpose.  The  affidavits  then  state,  that  on  the 
18th  of  April  1833,  a  meeting  took  place  at  Liverpool  between  the  plain- 
tiff Case  and  Mr.  Rowson  on  behalf  of  the  trustees  of  the  road,  and 
Moss,  Lawrence,  and  Clay,  on  behalf  of  the  Railway  Company,  at 
which  the  proper  clauses  to  be  inserted  in  the  bill  on  behalf  of  tbe  road 
trustees  were  discussed,  altered,  and  finally  eettled,  which  clauses  con- 
tained a  variety  of  provisions,  and  amongst  others,  one  that  the  bridge 
should  be  as  wide  as  the  road  at  that  part,  which  is  fifty  feet;  that  there- 
upon Moss,  on  behalCof  the  company,  proposed,  to  save  time  and  ex- 
pense, that  the  object  of  the  trustees  should  be  secured  by  an  agreement, 
instead  of  clauses  in  the  bill,  and  that  this  proposal  being- assented  to,  be 
wrote  and  signed  the  agreement  which  is  the  foundation  of  the  present 
suit.    '[His  lordship  here  read  the  words  of  the,  agreement  signed  by 
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Mr.  Mo89y  and  abo  the  memorandum  written  at  tha  foot  of  it  by.  Mr. 
Case.    His  lordship  then  continued: — ] 

The  only  material  &ct  upon  which  the  affidavits  differ,  is  whether  tha 
troatees  of  the  road  did  adop^  the  arrangement  so  entered  into  by  Mr* 
Case.  The  affidavit  on  their  part  states,  that  it  was  commnnicated  to 
the  other  members  of  the  committee,  Edwards,  Clay,  Clare,  and  Bre* 
therton,  and  that,  some  difference  of  opinion  arising  upon  it,  they  a^eed 
to  meet  at  Liverpool  on  the  SOth,  and  that  notice  of  their  intention  was 
given  by  Mr.  Rowsoa  to  Messrs.  Pritt,  Clay,  and  Swift,  on  the  19th  of 
April,  and  a  further  communication  promised,  as  soon  as  the  committee 
should  have  made  their  determination.  That  a  meeting  was  accocdingly 
held  on  the  20th,  at  which  Messrs.  Case  and  Clare  attended,  (Edwardle 
and  Aretherton  having  signified  their  assent)  when  it  was  resolved  to 
adopt  the  arrangement  so  conditionally  agreed  upon  by  Case  on  the 
18th;  and  that  on  the  same  day,  Mr.  Kowson  informed  Messrs.  Pritt^ 
Clay^  and  Swift  of  this  resolution,  and  sent  to  them  a  draft  of  covenante 
to  the  eSect  of  the  clauses;  and  that  thereupon  the  petitions  of  the  trustees 
and  bondholders  to  parliament  were  withdrawn.  That  on  the.23d>off 
l^4th  of  April,  Mr.  Clay  returned  the  draft*  with  some  suggestions  as  to 
alterations,  saying  that  he  had  sent  a  copy  to  Mr.  Swift  and-  Mr.  Mosii 
in  London,  and  would  inform  Mr.  Rowson  as  soon  as  he  heard  from 
them;  but  that  no  subsequent  answer  was  sent;  and  that  the  bill,  without 
the  clauses,  received  the  royal  assent  on  the.  6th  of  May  following.  Thai 
nothing  further  passed  upon  the  subject  until  the  month  of  March  1836, 
when  it  appeared  that  the  company  were  about  to  make  a  bridge  only! 
thirty  feet  wide,  whereupon  Mr.  Rowson  claimed  the  benefit  of  the  con-* 
tract  for  fifty  feet,  and  then  this  contest  commenced.  • 

In  answer  to  tliis  statement,  Mr.  Moss,  who  is  chairman  of  the  Rail-* 
way  Company,  has  made  an  affidavit,  stating  that  on  the  19th  of  April 
1833,  Mr.  Case  informed  him  that  the  other  trustees  refused  to  concur  in 
the  arrangement,  and  that  he  (Moss)  thereupon  considered  it  as  at  an 
end,  and  therefore  refused  to  look  at  the  draft  deed  offered  to  him  in 
London  by  Mr.  Swift;  and  further  that  in  March  1836,  Mr.  Case  again 
stated  that  there  was  no  agreement,  and  that  Edwards'  letter  toRowson^ 
would  show  that  to  have  been  the  fact. 

Now  this  statement,  it  may  be  observed,  is  totally  inconsistent  with 
the  fact  of  the  trustees  having  agreed  to  me^  on  the  20th,  to  consider 
whether  they  should  adopt  the  agreement,  as  well  aa  with  Mr.  Rowson'e 
le|ter  stating  that  a  meeting  on  the  20th  had  been  appointed  for  that 
purpose.  But  supposing  the  conversation  with  Cass  to  have  taken 
place,  Mr.  Moss  and  Mr.  Swift  on  the  22d  or  23d  of  April  received  in 
London  from  Mr.  Clay  the  draft  of  the  proposed  covenants,  with  Mr« 
Clay's  suggested  alterations.  By  this  they  were  at  all  events  informedf 
that  the  trustees,  so  far  from  considering  the  arrangement  as  abandoned^ 
relied  upon  its  being  carried  into  effect,  and  would  necessarily  upon  thatr 
faith  abstain  from  any  opposition  to  the  bill  in  parliament,  and  that  their 
own  agent,  Mr.  Clay,  was  acting  under  the  saine  impression;  and  yeC 
they  did  not  communicate  to  the  trustees  their  in^ntion  to  treat  the  ar-» 
raogement  as  abandoned,  so  as  to  give  them  im  opportunity  of  opposing 
the  future  progress  of  the  bill,  but  left  them  in  the  belief  that  the  interests 
of  their  trust  were  secured  by  the  agreement,  and  the  company  were 
thus  enabled  to  carry  the  bill  without  opposition  through  its  subsequent 
stages  up  to  the  royal  assent,  which  was  given  on  the  6th  of  May. 

49  • 
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Such  would  have  been  the  state  of  the  case  if  the  statement  in  Mr. 
Moss's  affidavit  had  remained  unexplained;  but  Mr.  Case  has,  by  his 
affidavit  of  the  11th  of  June  last,  denied  that  he  saw  Mr.  Moss  on  the 
19th  of  April  1833,  and  says  that  what  Mr.  Moss  represents  as  having 
passed  between  them  related  to  a  proposition  made  on  the  llth,  and  not 
to  that  of  the  18th  of  Aprils  and  took  place  at  another  time,  and  not  on 
the  19th.  Mr.  Rowson  has  also  made  an  affidavit  in  reply,  stating  that, 
after  the  proposal  of  the  18th  of  April,  he  used' every  exertion  to  com- 
municate with  the  other  members  of  the  committee  of  the  trustees,  and 
that  the  meeting  of  the  SOth  having  been  regularly  convened,  it  was  at 
that  meeting  unanimously  agreed  to  confirm  the  proposal  of  the  18th,  a 
fact  of  which  he  immediately  gave  Mr.  Clay  notice. 

Undet  these  circumstances  I  cannot  hesitate  to  come  to  the  conclosion, 
that  the  agreement  entered  into  by  Mr.  Moss  on  the  18th  of  April  1333, 
which  was  conditional  upon  its  being  accepted  by  tiie  committee  of  the 
trustees,  became  absolute  by  their  acceptance  and  confirmation  of  it 
The  only  question,  therefore,  to  be  considered  is,  whether  it  was  after- 
wards abandoned,  or  whether  the  defendants,  the  Railway  Company, 
can  be  heard  to  say  that  they  are  not  to  be  afifecied  by  what  so  took 
place  before  the  passing  of  their  act  of  parliament. 

With  respect  to  the  abandonment,  all  these  transactions,  it  is  true,  took 
place  in  the  year  1833;  but  the  Railway  Company  did  iiothing  until  the 
year  1836  to  rouse  the  activity  of  the  road  trustees.  The  latter  trusting, 
as  they  well  might,  that  the  question  between  the  road  and  the  railway 
bad  been  finally  settled,  and  that  whenever  the  Railway  Company  should 
be  in  a  condition  to  cross  their  road,  the  terms  of  the  agreement  would 
be  adhered  to,  had  no  longer  anything  to  discuss  with  the  Railway  Com- 
pany; and  it  appears  that  they  did  insist  upon  the  performance  of  the 
contract  as  soon  as  they  had  any  reason  to  suppose  thai  the  Railway 
Company  intended  to  construct  the  bridge  or  viaduct  in  a  manner  incon- 
sistent with  the  provisions  of  the  agreement. 

But  then  the  Railway  Company  contend  that  they,  being  now  a  cor- 
poration, are  not  bound  by  anything  which  may  have  passed,  or  by  any 
contract  which  may  have  been  entered  into  by  the  projectors  of  the 
company  before  their  actual  incorporation; 

If  this  proposition  could  be  supported,  it  woyld  be  of  extensive  conse- 
quence at  this  time,  when  so  much  property  becomes  every  year  sub- 
jected to  the  power  of  the  many  incorporated  companies.  The  objection 
rests  upon  grounds  purely  technical,  and  those  applicable  only  to  actions 
at  law.  It  is  said  that  the  company  cannot  be  sued  upon  this  contract, 
and  that  Moss  entered  into  a  contract,  in  his  own  name,  to  get  the  com- 
pany when  incorporated,  to- enter  into  the  proposed  contract.  It  cannot 
be  denied,  however,  that  the  act  of  Moss  was  the  act  of  the  projectors 
of  the  railway:  it  is  therefore  the  agreement  of  the  parties  who  were 
seeking  an  act  of  incorporation  that,  when  incorporated,  certain  things 
should  be  done  by  them.  But  the  question  is,  not  whether  there  be  any 
binding  contract  at  law,  but  whether  this  court  will  permit  the  company 
to  use  their  powers  ur\(ler  the  act,  in  direct  opposition  to  the  arrangement 
made  with  the  trustees  prior  to  the  act  upon  the  faith  of  which  they  were 
permitted  to  obtain  such  powers.  If  the  company  and  the  projectors 
cannot  be  identified,  still  it  is  clear  that  the  company  have  succeeded  toy 
and  are  now  in  possession  of  all  that  the  projectors  had  before;  they  am 
entitled  to  all  their  rights,  and  subject  to  all  their  liaMities..   If  any  ooft 
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had  indiiridualiy  projected  such  a  scheme,  and  in  prosecution  of  it  had 
entered  into  arrangements,  and  then  had  sold  and  assigned  all  his  interest 
in  it  to  another,  there  would  be  no  legal  obligation  bet\ireen  those  who 
had  dealt  with  the  original  projector  and  such  purchaser;  but  in  this 
court  it  would  be  otherwise.  So  here,  as  the  company  stand  in  the  place 
of  the  projectors,  they  cannot  repudiate  arrangements  into  which  such 
projectors  had  entered;  they  cannot  exercise  the  powers  given  by  parlia- 
ment to  such  projectors,  in  their  corporate  capacity,  and  at  the  same  time 
refuse  to  comply  with  those  terms,  upon  the  faith  of  whieh  all  opposition 
to  their  obtaining  such  powers  was  withheld.  The  case  of  The  Eiast 
London  Water  Works  Company  v,  Bailey,  4  Bing.  283,  was  cited  to 
prove  that,  save  in  certain  excepted  cases,  the  agent  of  a  corporation 
must,  in  order  to  bind  the  corporation,  be  authorized  by  a  power  of  at- 
torney; but  it  does  not  therefore  follow  that  corporations  are  not  to  be 
affected  by  equities,  whether  created  by  contract  or  otherwise,  affecting 
those  to  whose  position  they  succeed,  and  affecting  rights  and  property 
over  which  they  claim  to  exercise  control.  What  right  have  the  com- 
pany to  meddle  with  the  road  at  all?  The  powers  under  the  act  give 
them  the  right;  but  before  that  right  was  so  conferred,  it  had  been  agreed 
that  the  right  should  only  be  used  in  a  particular  manner.  Can  the  com- 
pany exercise  the.  right  without  regard  to  such  an  agreement?  I  am 
clearly  of  opinion  that  they  cannot;  and  having  before  .expressed  my 
opinion  that  the  contract  is  sufficiently  proved,  it  follows  thatthe  injunc- 
tion granted  by  the  Vice-Chancellor  is  in  my  opinion  proper,  and  that 
this  motion  to  dissolve  it  must  be  refused  with  costs. 

The  case  of  The  Vauxhall  Bridge  Company  v.  Earl  Spencer,  2  Mad. 
356,  Jac.  64,  (4  Cond.  Cha.  Rep.  £S,)  was  cited  for  the  trustees;  and  it 
certainly  is  a  strong  authority  an  favour  of  their  claim;  Liord  Eldon 
having  in  that  case  expressed  an  opinion,  that  the  withdrawing  opposi- 
tion to  a  bill  in  parliament  might  be  a  good  consideration  for  a  contract, 
and  having  recognised  the  right  of  an  incorporated  company  to  connect 
itself  with  a  contract  made  by  the  projectors  of  the  company,  before  the 
act  of  incorporation.  On  the  other  hand  Dance  v.  Girdler,  1  Bos.  &  Pull. 
N.  R.  34,  was  cited  for  the  Railway  Company;  but  that  was  an  attempt 
to  make  a  surely  liable  beyond  his  contract;  and  Sir  James  Mansfield, 
in  his  judgment  in  that  case,  relied  much  upon  the  want  of  identity  be- 
tween the  society  with  whom  the  contract  was  made  and  the  corpora- 
tion; and.  the  question  there  was  as  to  a  legal  liability,  not  as  to  an 
equitable  right. 

It  was  contended  for  the  Railway  Company  that,  to  enforce  this  equity 
would  be  unjust  towards  the  shareholders  of  the  company  who  had  no 
notice  of  the  arrangement.  To  this  two  obvious  answers  may  be  made; 
first,  that  the  court  cannot  recognise  any  party  interested  in  the  corpora- 
tion, but  must  look  to  the  rights  and  liabilities  of  the  corporation  itself; 
and,  secondly,  that  there  is  nothing  in  the  effect  of  the  injunction  incon- 
sistent with  the  provisions  of  the  act;  for  although  the  act  provides  that 
bridges  shall  not  be  less  than  fifteen  feet  in  width,  it  does  not  provide 
that  they  shall  not  be  made  wider.  The  company  might  under  this  act 
clearly  agree  that  this  or  any  other  bridge  should  be  fifty  feet  wide. 

It  cannot  be  necessary  to  observe  upon  the  alleged  admission  of  Mr. 
Clare  that  there  was  no  agreement.  Mr.  Clare  could  not  release  or 
destroy  the  agreement  if  it  in  fact  existed ;  and  he  explains^  the  circum- 
stance by  showing  that  he  was  under  a  mistake.    Neither  can  it  be  of 


572  CONDENSED  ENGLISH 

[Edwards  v.  The  Grand  Jonetion  Railway  Company.^]  Myhw  &  Crai;,  05O.J 

any  importance  that  Mr.  Eld  wards  on  the  19th  of  April  was  not  pre- 
pared to  agree  to  the  proposal.  That  gentleman  did  agree  that  a  meet- 
ing of  the  trustees  should  be  had  for  the  purpose  of  coming  to  a 
decision;  and  although  he  did  not  attend  that  meeting,  he  did  no^  and 
could  not,  dispute  the  power  of  those  present  to  come  to  a  final  decision; 
and  he  by*  his  affidavit  states,  that  he  did  himself  assent  to  the  proposed 
arrangement. 


Biggs  V.  Terry. 

1  Mylne  #*  Craig,  675. 

Order  made  that  an  infant  ward  of  court  might  be  at  liberty  to  go  abroad  for  a  short 
period,  to  Tisit  bis  father,  on  satisfactory  security  being  given  that  he  woald  be  re- 
stored to  the  jarisdiction  within  a  limited  time. 

Jnly  20, 1836. 

THIS  was  the  petition  of  an  infant  utrard  of  court,  of  the  age  of  eigh- 
teen years,  praying  that  he  might  be  permitted  to  go  abroad  for  three 
weeks,  in  company  with  a  gentlman  named  in  the  petition,  for  the  pur- 
pose of  seeing  his  father,  who  resided  at  Boulogne,  and  that  the  sum  of 
30/.  might  be  ordered  to  be  paid  to  the  petitioner  or  his  campanion  for 
the  expenses  of  the  journey. 

Mr.  Wakefield,  in  support  of  the  application,  referred  to  the  affidavits, 
from  which  it  appeared  that  the  infant  had  not  seen  hid  father  for  a  con- 
siderable time;  that  the  father  was  then  suffering  under  a  dangerous 
malady,  from  which  he  was  not  likely  to  recover,  and  that  he  was  con- 
sequently unable  to  come  to  this  country  to  see  his  son.  A  friend  of  the 
petitioner's  family,  who,  it  was  proposed,  should  accompany  the  peti- 
tioner on  the  journey,  was  prepared  to  give  reasonable  security  that  the 
infant  should  return  to  England  within  any  period  which  the  court  might 
Hmit 

Mr.  Wigram,  on  behalf  of  tlJe  trustees  of  the  infant's  property,  opposed 
the  application,  and  stated  that  the  plaintiffs  father  was  in  insolvent 
circumstances,  and  while  he  remained  in  England  had  been  repeatedly 
arrested,  so  that  other  reasons  might  probably  be  suggested,  as  well  as 
the  state  of  his  health,  why  he  was  unable  to  come  and  see  his  son  at 
home.  The  whole  property  of  the  infant  had  come  to  him  firom  his 
maternal  relatives. 

The  Lord  Chancellor  made  the  order:  Mr.  Hodges,  the  gentleman 
by  whom  the  infant  was  to  be  accompanied,  giving  security  to  the  satis- 
faction of  the  Master,  that  the  infant  should  be  brought  home  within 
three  weeks;  the  trustees  to  be  at  liberty  to  retain  the  reasonable 
expenses  of  the  infant's  journey  in  their  accounts. 
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Iq  the  matter  of  the  Lords  of  the  Treasury. — Ex  parte  the 

Fishmongers'  Company. 

1  Mylne  ^  Craig,  676. 

By  ao  act  of  parliament  The  London  Dock  Company  were  empowered  to  parchase 
lands  for  the  purposes  of  the  act,  and  in  certain  cases  the  parchase«moneys  were  to 
be  reinvested  in  the  parchase  of  other  lands*  and  the  expenses  of  the  reinvestment 
were  to  be  paid  by  the  Dock  Company.  In  a  subsequent  part  of  the  ^ame  act  the 
Lords  of  the  Treasury  were  empowered  to  paicba8&  certain  quays  within  a  limited 
time;  but  no  express  directions  were  given  as  to  the  reinvestment  of  the  purchase- 
moneys,  or  as  to  the  payment  of  the  expenses.  By  a  subsequent  act,  not  relating 
to  The  Dock  Campany^  the  time  given  to  the  Lords  of  the  Treasury  for  purchasing 
the  quays  was  extended,  and  it  was  enacted,  that  all  the  powers,  provisions,  regn- 
lations,  directions,  clauses,  matters,  and  things  in  the  former  act  should  extend  to 
the  subsequent  act: 

Held,  on  appeal  (affirming  the  decision  of  the  Vice-Chancellor)  that  the  clauses  in 
the  former  act,  as  to  the  reinvesting  of  purchase-moneys  and  the  payment  of  the 
expenses  of  such  reinvestment,  were  applicable,  mutaiia  mtUondU,  to  the  subse- 
qnent  act. 

Before  Lords  Commissioners  Pbpts  trnd  Bosamquet.    January  4, 1836. 

THE  facts  of  this  case  and  the  material  sections  of  the  several  acts  of 
parliament,  upon  which  the  question  turned,  are  stated  in  Mr.  Siinons's 
report  of  the  case  on  the  hearing  in  the  court  below,  7  Sim.  154. 

The  Vice-Chamcellor  having  decided  that,  upon  the  true  construction 
of  those  acts  of  parliament,  the  Fishmongers'  Company  were  entitled  to 
be  reimbursed  their  reasonable  expenses  of  reinvesting  the  purchase- 
moneys  received  from  a  sale  of  part  of  their  corporate  property  made  to 
the  Lords  of  the  Treasury,  under  the  provisions  of  the  43  G.  3,  c.  124^ 
the  Lords  of  the  Treasury  appealed  against  His  Honour's  decision. 

The  case  was  argued,  before  Lords  Commissioners  Pepys  and  Bosan- 
quet,  by  the  Solicitor-General  and  Mr.  Wray,  for  the  Lords  of  the 
Treasury;  by  Mr.  Knight  and  Mr.  John  Romilly,  for  the  Fishmongers' 
Company;  and  by  Mr.  Wakefield  and  Mr.  G.  Richards  for  the  Cord- 
wainers'  Company,  in  whose  favour  the  Vice-Chancellor  had  made  a 
similar  decision,  and  who  had  agreed  to  be  bound  by  the  order  to  be 
made  upon  this  appeal. 

Lord  Commissioner  Pepts  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether  the  43d  section  of  the  39  and  40 
6.  3,  c.  47,  which  in  its  terms  applies  to  purchases  to  be  made  by  the 
London  Dock  Company,  under  the  provisions  of  that  act,  does  or  does 
not  apply  to  purchases  in  a  subsequent  part  of  the  act  directed  and 
authorized  to  be  made  by  the  Lords  of  the  Treasury.  The  question  how- 
ever, as  it  now  comes  before  us,  is  not  confined  to  the  39  and  40  G.  3, 
but  extends  also  to  the  43  G.  3,  c.  124;  for  in  putting  a  construction 
upon  the  powers  conferred  by  that  latter  act,  taken  in  connection  with 
the  powers  given  by  the  39  and  40  G.  3,  to  which  act  it  expressly 
refers,  the  provisions  of  the  43  G.  3,  are  very  material  to  be  conside^"* 
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There  was  also  a  prior  act  of  parliament,  the  39  O  S,  c.  69,  The  West 
India  Dock  Act,  which  for  certain  purposes  is  referred  to  and  incorpo- 
rated in  those  acts,  but  to  the  particular  provisions  of  which  it  is  not 
now  important  to  advert. 

The  39  and  40  6.  3,  which  is  the  London  Dock  Act,  authorizes  the 
company  named  in  that  act  to  purchase  certain  premises,  for  the  purpose 
of  carrying  into  effect  the  object  of  the  act.    Now  it  is  very  important 
to  trace  the  directions  contained  in  that  act,  from  the  point  where  it 
begins  to  give  authority  to  make  the  purchases,  and  provide  the  means 
by  which  those  purchases  are  to- be  carried  into  effeet.    The  SIstsectioo 
authorizes  the  London  Dock  Company,-*the  Lords  of  the  Treasury  are 
not  introduced  at  all  in  this  part  g€  the  act, — to  purchase,  if  they  will 
enter  into  contracts  for  that  purpose.    The  33d  section  autbori^escorpo- 
rations,  and  persons  having  limited  interests,  to  sell.    The  34th  contains 
the  usual  provision,  in  the  event  of  parties  refusing  to  treat,  for  snoi- 
moning  a  jury,  who  are  by  their  verdict  to  ascertain  the  valae'of  the 
premises;  in  this  respect  differing  from  the  prevision  in  another  section, 
more  particularly  to  be  adverted  to  hereafter,  under  which  the  jiirfare 
to  calculate  the  value  of  the  good-will  and  impravements,as  wellasany 
injury  or  damage  that  may  affect  any  person,  either  as  owner,  lessce,or 
occupier.    The  d6th  section  directs  that  if  the  title  is  not  dear,  or  the 
owner  is  not  known,  the .  nioney  shall  be  paid  into  court;  and  the  37th 
provides  that,  on  such  payment,  the  title  and  interest  shall  ve^  in  the 
purchaser.    The  39th  section  regulates  the  payment  of  the  money  into 
court,  and  the  mode  *  of  investment;  and  it  directs  that  the  money 
awarded  to  corporations  or  persons  incapacitated  shall  be  paid  into 
oourt,  and  carried  to  an  account  ex  parte  the  London  Dock  Act,  tobe 
reinvested  in  land.    That  applies  to  cases  where  the  amount  exceeds 
9001.    The  40th  section  applies  to  cases  where  the  sum  exceeds  m, 
and  is  under  200/.;  and  the  41st,  to  cases  where  it  is  under  20/.  ^ 
42d  section  provides  that  in  the  event  of  there  being  a  doubtful  title,  toe 
possession  shall  be  so  far  evidence  of  title  as  to  authorize  the  party  m 
'possession  to  receive  the  interest  arising  from  the  purchase-money  paw 
in,  until  some  other  title  appears.  . . 

These  several  clauses  having  now  exhausted  all  the  directions  wnicD 
were  thought  essential  to  be  introduced  for  the  purpose  of  enaUiog  tne 
company  to  purchase,  the  forty-third  section  then  foltows,  by  ^^ 
proviso,  upon  all  those  previous  sections.     It  is  in  ^^^.^^^yjC 
"  Provided  that  where  by  reason  of  any  disability  or  incapacity  ol  tne 
person  or  persona,  ot  corporation  entitled  to  any  J*^^»  *^"®®f °^- 
hereditaments,  to  be  ptirchased  under  the  authority  of  this  ^^^^^'f 
chase-money  for  the  same  shall  be  required  to  be  paid  into  the  ^^ 
Chancery,  and  to  be  applied  in  the  purchase  of  other  lands,  ^®"*?^°^ 
or  hereditaments,  to  be  settled  to  the  like  uses,  in  pursuance  of  this    h 
it  shall  be  lawful  for  the  Court  of  Chancery  to  order  the  expenses  o^^ 
purchases  from  time  to  time  to  be  made  in  pursuance  of  this  ac^  o 
much  of  such  expenses  as  the  court  shall  deem  reasonable,  to  ^  P  ^ 
by  the  said  DocAc  Company,  who  shall  from  time  to  time  pay  sncn 
of  money  for  such  purposes  as  the  court  shall  direct.^'  sereral 

Now, — stopping  for  a  moment  to  consider  the  object  of  all  *''^  ^^^ 
enactments,  which  though  divided  into  different  sections  ^"**"°J|gj^p 
one  provision,  enabling  the  dock  company  to  take  (torn  *^jf '^^orfe, 
that  which  the  company  might  require,  for  the  purpose  of  toeir 
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•^the  provision  is  that^  to  whomsoever  it  may  belong,  whether  to  a 
corporation,  whether  to  a  person  having  a  limited  interest,  or  to  any 
other  person,  and  whether  ascertained  by  contract,  or  by  the  verdict  of 
a  jury,  the  money  shall  be  paid  into  court,  and  in  the  event  of  its  being 
so  settled,  or  of  its  belonging  to  such  a  description  of  body  as  to  require 
reinvestment,  then  as  a  proviso  connected  with  this  enactment,  and 
as  a  condition  npon  which  the  company  were  authorized  and  enabled 
to  take  from  the  owners  snch  land  as  they  might  want,  it  is  stipu- 
lated that  they  shall  only  do  so  on  the  terms  of  paying  to  the  parties 
to  whom  the  property  belongs  the  expense  which  such  parties  may  be 
put  to  in  reinvesting  the  fund  in  the  same  manner.  Whether  that  has 
been  a  usual  proviso  in  prior  acts  of  parliament  is  not  very  material;  it 
is  the  justice  of  the  case;  for  it  would  be  most  mijust  to  take  property 
from  those,  who  by  their  constitution  as  corporations,  or  by  the  trusts 
under  which  the  property  was  held,  would  be  bound  to  reinvest  the 
proceeds  in  land,  and  to  give  them  the  value  of  their  property  only, 
leaving  them  to  bear  the  expense  of  the  reinvestment. 

I  do  not  forget  the  argument  which  was  urged,  as  to  the  possibility 
of  this  being  reached  by  the  damages  to  be  assessed  by  the  jury.  It  can 
hardly  be  supposed,  (although  that  might  be,  and,  no  doubt,  was  a  com- 
mon topic  of  address  to  the  jury,)  that  the  legislature  should  have  meant 
to  leave  the  parties  to  so  very  precarious  a  chance  of  indemnity  as 
would  thus  be  afforded;  that  the  jury  should  be  called  upon,  without 
having  the  slightest  means  of  estimating  the  expense  of  reinvestment, 
to  include  in  their  verdict,  prospectively  and  by  guess,  the  costs  which 
the  vendor  might  be  eventually  exposed  to  on  that  account. 

The  next  clause  which  is  material  is  the  110th.  That  sectidn  provides 
that  the  Lords  of  the  Treasury  shall  within  two  years  have  power  to 
purchase  the  Legal  Quays,  and  for  that  purpose  shall  have  the  requisite 
authority  to  contract;  and  in  case  of  a  difference,  the  price  was  to  be 
settled  by  a  jury,  to  be  summoned  as  directed  with  respect  to  the  pur«- 
diases  to  be  made  by  the  London  Dock  Company,  and  such  jury,  in  assess- 
ing the  price  to  be  paid,  were  to  consider  the  good«will  and  improvements, 
and  any  injury  or  damage  that  might  affect  any  person>  either  as  owner, 
lessee,  or  occupier;  and  the  Lords  of  the  Treasury  were  to  pay  for  the 
purchases  out  of  the  consolidated  fund.  The  1 1 1th  section  incorporates 
the  commissionc^rs  of  compensation  appointed  under  the  S9th  G.  3,  c.  69, 
and  gives  them  power  to  act  under  the  provisions  of  this  act;  and  then, 
by  the  121st  section,  the  Lords  of  the  Treasury  are  directed,  in  an  event 
which  is  provided  for,  of  there  being  a  reference  to  arbitration,  to  pay 
the  expenses  of  such  arbitration;  and  it  is  enacted  by  the  I22d  section, 
that  whatever  moneys  the  Lords  of  the  Treasury  shall  expend  for  those 
purchases  in  pursuance  of  the  provisions  of  the  act,  shall  be  repaid  to 
them  out  of  the  dues  to  be  received  under  the  provisions  of  the  act. 

Now  (confining  myself  for  the  moment  to  the  39  and  40  O.  3),  the 
110th  section  is  certainly  a  clause  which  by  no  possibility  could  have 
operated  by  itself.  It  contains  no  part  of  the  machinery  which  was 
found  necessary  in  this  very  act  to  enable  the  London  Dock  Company 
to  purchase,  and  which  obviously  is  essentially  necessary  to  carry  any 
provision  of  this  kind  into  effect  It  merely  authorizes  the  Lords  of  the 
Treasury  to  contract,  and,  in  the  event  of  a  difference,  to  summon  a  jury, 
in  the  same  manner  as  was  provided  with  respect  to  the  purchases  to  be 
made  by  the  London  Dock  Company;  and  then  it  directs  the  mode  of 
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estimating  the  good-will  and  improvements,  in  the  way  I  have  stated, 
and  there  it  leaves  the  matter.  There  is  no  power  to  corporations  to 
sell;  there  is  no  power  to  persons  having  limited  interests  to  contract 
with  others;  there  are  none  of  those  detailed  provisions,  which  are  to  he 
found  in  the  previous  parts  of  the  act,  whereby  authority  is  given  to  the 
London  Dock  Company  to  purchase  for  their  purposes. 

It  is  unnecessary,  however,  to  give  any  opinion  as  to  what  would  be 
the  construction  of  this  act  if  it  stood  simply  by  itself:  although  I  think 
it  would  have  been  extremely  difficult,  even  in  that  case,  to  exclude 
persons,  who  are  compelled  to  part  with  their  property,  from  the  benefit 
of  the  provisions  of  the  43d  clause.  It  would  be  extremely  difficult  to 
say,  that  the  llOth  section,  as  it  must  necessarily  be  construed,  and  as  it 
has  been  construed,  incorporates  within  itself,  all  the  detailed  provisioas 
of  the  clauses,  from  the  3 1st  to  the  43d,  by  which  powers  are  given 
against  the  owners  of  estates,  but  omits  the  provisions  and  conditions 
connected  with  those  powers,  which  were  to  operate  for  the  benefit  of 
such  owners.  Nothing  undoubtedly  could  be  more  unjust  and  improba- 
ble, than  that  the  framers  of  the  act  should  have  intended  to  incorpo- 
rate in  it  all  the  provisions  against  the  owners,  and  to  leave  out  the  only 
provision  in  their  favour.  But  it  is  not  necessary  to  give  a  decided 
opinion  upon  that  point,  because  we  are  of  opinion  that  the  subsequent 
act  removes  all  real  doubt  upon  the  subject. 

The  Legal  Quays  were  not  purchased  within  the  two  years  limited 
by  the  39  &  40  6.  3.  It  became  necessary,  therefore,  as  it  was  found 
expedient  to  purchase  the  quays,  that  additional  powers  should  be  ob- 
tained by  the  Lords  of  the  Treasury,  and  accordingly  the  act  of  the  43 
G.  3,  c.  124,  was  passed.  That  act,  after  reciting  the  two  prior  acts,  the 
39  6.  3,  and  the  39  &  40  O.  3,  begins  by  authorizing  an  advance  of 
money  to  the  city  of  London  towards  the  completion  of  the  works,  and 
it  imposes  additional  tolls  for  the  purpose  of  repaying  that  advance.  It 
then  proceeds,  by  the  eighth  section,  to  authorize  and  require  the  Lords 
of  the  Treasury  to  purchase  the  Legal  Quays  within  three  years;  and 
for  that  purpose  all  the  powers,  authorities,  provisions,  regulations,  di- 
rections, clauses,  penalties,  forfeitures,  matters,  and  things  in  the  said 
recited  act  of  the  39  &  40  6.  3,  contained,  relating  to  any  such  Legal 
Quays,  warehouses,  buildings,  or  other  works,  or  the  purchasing  thereof, 
or  in  the  said  recited  acts  of  the  39  G.  3,  and  the  39  &  40  6. 3, contained, 
authorizing  and  empowering  bodies  politic,  corporate,  or  collegiate,  or 
corporations  aggregate  or  sole,  tenants  for  life  or  in  tail,  or  other  persons 
having  qualified  or  partial  estates  or  interests,  or  husbands,  feme  coverts, 
guardians,  trustees  and  feoffees  in  trust  for  charities  or  other  purposes, 
committees,  executors,  or  administrators,  or  any  other  persons  whatever 
under  any  incapacities,- or  inabilities,  on  behalf  of  themselves  or  others, 
to  treat,  and  to  compel  any  such  corporation  or  persons  to  treat  and 
agree  for  the  sale  of  any  houses,  buildings,  lands,  tenements,  or  premises, 
or  in  any  wise  relating  thereto,  or  for  ascertaining  the  value  of  any  such 
premises,  in  case  of  any  refusal  or  inability  to  treat,  or  for  completing 
any  such  purchases,  or  obtaining  possession  of  any  such  premises,  or 
any  other  matter  or  thing  relating  thereto,  shatly  as  far  as  the  same  are 
applicable  or  can  be  applied,  extend  and  be  construed  to  extend  to  this 
present  act,  and  shall  operate  and  be  in  force  in  respect  of  this  act,  and 
the  purposes  of  enabling  the  Lords  of  the  Treasury  to  complete  the  pur- 
chase of  the  said  Legal  Quays  and  warehouses,  buildings,  or  works  afore- 
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said,  or  any  dwelling  houses,  warehouses,  buildings,  or  other  premises 
adjoining  thereto,  as  fully  and  effectually,  to  all  intents  and  purposes,  as 
if  the  same  powers,  authorities,  provisions,  regulations,  direct Jons,clauses, 
penalties,  forfeitures,  matters,  and  things,  were  particularly  repeated, 
and  re«enacte()  in  the  body  of  this  act. 

The  tenth  sectionalso,  is  not  undeserving  of  attention;  for  it  is  thereby 
provided,  that  all  sums  of  money  to  be  paidf  for  the  Legal  Quays,  shall  be 
paid  within  six  months  after  the  same  shall  have  been  agreed  upon,  a9 
ascertained  by  the  verdict  of  a  jury,  pursuant  to  the  provisions  of  the 
39  &  40  O.  3.  Of  the  latitude  of  the  enactment  contained  in  the  eighth 
section,  there  can  be  no  doubt,  incorporating  as  it  does  within  itself  all 
the  provisions  in  the  prior  acts,  not  merely  those  of  the  1 10th  section, 
but  everything  which  in  the  prior  acts  was  necessary  to  enable  the 
Lords  of  the  Treasury  within  two  years  to  purchase  the  Legal  Quays,  and 
everything  relating  to  sales  by  corporations,  and  persons  having  limited 
interests,  and  persons  under  incapacity,  or  holding  property  in  trust;  in 
short,  everything  in  any  wise  relating  thereto,  and  everything  necessary 
for  completing  the  purchases,  or  any  other  matter  or  thing  relating 
thereto. 

We  must  then  look  back  to  the  39  &  40  G.  3,  in  order  to  see  what 
are  the  provisions  which  are  contained  in  that  act,  for  the  purpose  of 
carrying  those  several  objects  into  effect.  Beginning  onee  more  at  the 
thirty-first  section,  we  must  necessarily  run  through  the  whole  series  of 
consecutive  sections, — the  thirty-second,  the  thirty-third  (which  alone 
gives  authority  to  corporations  to  sell  their  corporate  property  for  this 
purpose),  the  thirty-fourth,  thirty-fifth,  thirty-sixth,  thirty-seventh,  thirty- 
ninth,  fortieth,  forty<first,  and  forty-second,  all  of  which  in  fact  consti- 
tute the  machinery  by  which  these  purchases  are  to  be  made,  and  by 
which  the  interests  of  the  parties,  who  may  be  concerned  in  the  property 
to  be  sold,  are  to  be  realized  and  secured. 

The  argument  of  the  appellants  would  be,  that  all  these  clauses  are 
incorporated,  and  are  to  be  considered  as  repeated  and  re-enacted  in 
the  eighth  section  of  tlie  43  G.  3;  but  that  although  these  clauses  are  to 
be  considered  as  re-enacted,  you  are  to  stop  short  of  the  proviso;  in 
oUier  words,  that  everything  against  the  owner  shall  be  taken  as  re- 
enaeted,  but  that  the  condition,  on  which  alone  the  powers  given  by  the 
39th  and  40th  G.  3  are  granted,  shall  be  taken  as  omitted.  No  doubt 
the  acts  are  inaccurately  drawn,  and  they  must  receive  great  latitude  of 
construction  to  make  them  operate  at  all;  but  as  they  have  received  that 
latitude  of  construction  for  the  purpose  of  enabling  the  Lords  of  the 
Treasury  to  purchase  these  Legal  Quays,  it  is  impossible  to  stop  short  of 
the  same  measure  of  latitude  when  we  come  to  consider  the  proviso 
introduced  for  the  benefit  of  those  whose  property  is  forcibly  taken 
away  from  them  under  the  provisions  of  the  act. 

We  are  therefore  of  opinion,  that  the  provisions  contained  in  the  forty- 
third  section  of  the  39  &  40  G.  3,  c  47,  are  re-enacted  and  made  appli- 
cable to  the  43  G.  8,  c  124,  and  that  the  decision  of  the  Vice-Cbancellor 
is  correct. 


Vol.  XIII  —50 


578  C0]!7DENSED  ENGLISH 


r  

Storey  V.  Lord  John  George  Lennox. 

1  Mylne  ^  Craig^  685. 

Upon  a  bill  for  discovery  in  aid  of  the  defence  to  an  action  at  law,  an  order  hano^ 
been  made  for  the  production  of  documents  in  the  hands  of  the  defendant,  the  exe- 
cution of  the  order  was  stayed,  pending  an  appeal  to  the  Honse  of  Lords;  opoB 
the  ground  that,  not  only  would  the  execution  of  the  order  render  the  appeal  use- 
less, but  also  that  the  effect  of  suspending  the  order  would  be  to  delay  the  demand 
of  the  defendant  himself,  who  was  the  plaintiff  at  law.  Leave  was  given  to  tbo 
plaintiffs  in  equity  to  suggest  any  precaution  as  being  necessary  to  prevent  irrepa- 
rable loss  to  them  from  the  delay;  e,g,  such  as  might  arise  from  death  of  witnesses 
or  loss  of  documents. 

November  25,  1836. 

THE  facts  of  this  case  have  been  already  reported  at  page  502,  supra. 

A  motion  was  now  made  on  behalf  of  the  defendant,  that  the  execu- 
tion of  the  order  for  the  production  of  the  documents  might  be  stayed} 
pending  an  appeal  to  the  House  of  Lords, 

Mr.  Swanston  and  Mr.  Lovat,  in  support  of  the  motion. 

The  immediate  production  of  the  documents  in  pursuance  of  (be  order, 
would  render  the  appeal  perfectly  useless.     Irreparable  mischief  would 
be  done,  before  the  appeal  could  be  heard.     If  the  production  is  post- 
poned until  after  the  appeal  shall  have  been  heard,  very  little  delay  will 
be  occasioned,  as  in  the  present  state  of  the  business  of  the  House  of 
Lords  the  appeal  can  be  very  speedily  brought  on;  and  the  delay,  what- 
ever it  may  be,  will  be  wholly  to  (he  prejudice  of  the  defendant  hintself, 
who  is  the  plaintiff  in  the  action  at  law,  and  who  will  of  course  under- 
take to  suspend  all  proceedings  there  in  the  meantime;  and  he  will 
therefore  allow  the  money  which  he  claims  from  the  plaintiffs  to  remaia 
so  much  the  longer  in  their  hands.    An  additional  ground  for  suspend- 
ing the  execution  of  the  order  is  that,  upon  the  question  with  reference 
to  which  it  has  been  pronounced,  there  is  a  conflict  of  opinion  between, 
this  court  and  the  Court  of  Exchequer;  for  in  a  suit  in  the  latter  court 
for  a  similar  purpose  against  the  present  defendant,  and  in  which  be  has 
put  in  an  answer  in  the  very  same  terms,  the  Lord  Chief  Baron  has 
decided  that  he  ought  not  to  be  compelled  to  produce  the  documents. 
It  is  true  that  in  Walburn  v.  Ingilby,  I  Mylne  &  Keen,  79,  (6  Cond. 
Cha.  Rep.  498),  Lord  Brougham  refused  with  costs  a  motion  to  stay, 
during  the  pendency  of  an  appeal,  the  execution  of  an  order  for  the 
production  of  documents;  but  that  case  was  decided,  in  a  great  measure, 
upon  its  own  special  circumstances,  and  particularly  upon  the  ground  of 
the  delay  that  had  taken  place  in  presenting  the  appeal;  and  three 
authorities  which  might  have  been  cited  in  support  of  the  application 
seem  to  have  been  overlooked;  namely.  Wood  v,  Milner,  1  J.  &  W.  636; 
Nerot  V.  Burnand,  2  Russ.  56,  (3  Cond.  Cha.  Rep.  28,)  and  The  King  of 
Spain  V.  Machado,  4  Ituss.  560,  (3  Cond.  Cha.  Rep.  795).    In  the  cases, 
too,  which  were  then  cited  in  opposition  to  the  application,  the  court 
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recognised  the  discretionary  power  to  stay  proceedings  pending  an 
appeal,  although  in  several  of  thetn  a  sufficiently  strong  case  for  the 
exercise  of  that  discretion  was  not  made  out.  In  Wood  v.  Miiner  the 
proceedings  were  stayed  pending  the  appeal,  because  it  would  have 
been  impossible  afterwards  to  place  thf  parties  in  the  same  situation  as 
that  in  which  they  were,  before  the  order  was  executed:  such  is  the 
case  here.  Upon  the  same  grounds,  the  present  Lord  Chief  Baron, 
upon  an  application  in  the  case  of  Small  v.  Attwood,  suspended  pro- 
ceedings pending  a  rehearing;  see  1  Yo.  &  Coll.  44. 

Mr.  Wigram-  and  Mr.  Richards,  contra. 

The  circumstance  that  the  execution  of  the  order  will  render  the 
appeal  unnecessary,  is  not  of  itself  a  reason  why  the  court  should  inter- 
fere. No  case  in  favour  of  a  snspension  of  the  proceedings  could  be 
stronger  than  that  made  in  Walburn  v.  Ingilby.  It  was  admitted  that 
the  suit  was  wholly  fruitless,  and  could  not  proceed  one  btep  further; 
and  that  the  plaintiffs  could  not  want  the  documents  for  any  legitimate 
purpose:  these  points  were  urged  upon  Lord  Brougham,  but  he  refused 
to  interfere.  According  to  the  old  practice,  the  docutnents  would  have 
been  set  out  in  the  answer  in  haBC  verba;  and  it  is  only  to  save  expense 
that  they  are  allowed  to  be  enumerated  in  a  schedule.  One  of  the 
objects  of  such  a  bill  as  this  is,  that  the  plaintiffs  may  be  directed  to 
living  persons  whom  they  may  examine  as  witnesses:  those  persons 
may  die  before  the  appeal  is  heard;  or  some  of  the  documents  may  be 
lost;  and  if  either  of  those  events  should  happen,  the  injury  to  tlie  plain- 
tiffs may  be  irremediable. 

The  Lord  Chancellor. — When  it  is  stated  that  the  appeal  will  be 
neeless  if  the  execution  of  the  order  is  not  stayed,  a  very  strong  ground 
for  staying  the  execution  is,  no  doubt^  laid;  but  I  do  not  think  that  such 
a  reason  is  absolutely  conclusive,  because  there  would  then  be  an  encou- 
ragement to  make  applications  like  this  upon  interlocutory  matters, 
which  would  be  very  inconvenient  to  the  practice  of  the  court.  But  in 
this  case  there  is  another  circumstance,  namely,  that  the  suspension  of 
the  order  will  be  a  delay  to  the  demand  of  the  defendant,  who  is  plain- 
tiff at  law,  although  an  injury  to  the  other  side  may  possibly  result  from 
the  delay.  These  two  circumstances  concurring,  induce  me,  under  the 
particular  circumstances  of  the  case,  to  stay  the  execution  of  the  order, 
pending  the  appeal.  If  Mr.  Wigram's  clients  suggest  any  precaution 
as  being  necessary  to  prevent  irreparable  loss  to  thetn,  I  will  make  that 
precaution  a  condition  of  the  order. 

All  proceedings  in  the  action  must  be  stayed,  and  the  costs  of  this 
application  must  be  paid  by  the  defendant. 
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ACCOUNT. 

The  court  will  direct  an  account  of  past  partnership  transactions,  thoagh  the 
bill  does  not  pray  a  dissolation;  but  it  will  make  no  order  for  carrying  on 
partnership  concerns,  .tnless  with  a  view  to  a  dissolution.  Bickards  y*  Do' 
wes,  68.  ^ 

ACCUMULATION. 

1,  A  testator  devised  his  freehold  and  copyhold  estates,  charged  with  annuities 
for  his  sons  and  daughter,  upon  trust,  to  inTest  and  accumulate  the  surplus 
produce  thereof  for  the  benefit  of  his  grandchildren  then  born  or  thereafter 
to  be  born,  until  the  youngest  should  attain  twenty*one,  when  the  accumu- 
lations were  to  be  equally  divided  among  such  of  his  said  grandchildren  as 
should  then  be  living;  and  he  directed  that,  in  case  any  of  his  said  sons  and 
'  daughters  sbould  be  living  after  the  youngest  of  his  grandchildren  should 
have  attained  twenty-one,  the  residue  of  the  said  rents  and  profits  should  be 
further  accumulated,  and  that  such  last-mentioned  accumulation  should  be 
equally  divided  among  all  his  grandchildren  who  should  be  living  at  the 
death  of  the  survivor  of  his  said  sons  and  daughter;  and,  charged  as  afore- 
said, he  directed  that.  Immediately  after  the  decease  of  such  survivor,  the 
whole  of  his  said  estates  should  stand  charged  for  twenty  years  with  the 
payment  of  two  third  parts  of  the  clear  produce  of  his  said  estates,  in  equal 
shares  and  proportions  of  so  much  money  as  would,  in  fifteen  years,  make 
in  the  whole  30,000/.,  which  sum,  with  the  interest  and  produce  thereof,  he 
directed  should  be  divided  equally  among  all  his  grandchildren  who  should 
^  live  to  attain  the  age  of  twenty-one,  their  executors  or  administrators.    The 

testator  died  in  the  year  1812,  leaving  ten  grandchildren,  of  whom  nine 
were  the  children  of  one  of  the  annuitants,  and  the  tenth  was  the  child  of 
a  son  of  the  testator,  who  died  before  the  will  was  made:  no  grandchildren 
were  born  afterwards,  but  those  who  survived  the  testator  lived  to  attain 
twenty-one,  the  eldest  having  come  of  age  before  the  execution  of  the  will, 
and  the  youngest,  in  the  year  1830:  the  last  survivor  of  the  testator's  chil- 
dren died  in  the  year  1831.    Shaw  t.  Rhodei^  324. 
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ACCUMULATION. 

S,  Heidi  that  the  limitation  ereatio^  a  charge  of  two-thirdt  of  the  produce  of  the 
estates  for  twenty  years,  was  a  proYision  for  accumolation  within  the  meaning 
of  the  39  &  40  G.  3,  c.  98;  thai  it  was  necessarily  to  be  connected  with  the 
two  prior  trusts  for  accumulation,  which  determined  in  the  year  1631;  and 
that  it  was  therefore  effectual  for  two  years  only,  and  was  Toid  for  the  re* 
maining  eighteen,  being  the  period  by  which,  when  superadded  to  the 
duration  of  the  preceding  trusts,  it  esoeeded  the  limits  within  which  accu- 
mulation was  allowed.    Ibid, 

3,  Held  also,  that  such  limitation  for  the  benefit  of  the  grandchildren  was  not  a 
prorision  for  raising  portions  for  the  children  of  a  person  takiag^n  interest 
under  the  devise,  within  the  esception  contained  in  the  second  aeetioii  of  the 
act.    Ibid* 

AMENDMENT. 

1,  Under  an  order,  made  at  the  hearing,  that  the  cause  should  stand  orer,  with 
liberty  to  the  plaintiff  to  amend  hia  bill  by  adding  parties,  as  he  sboold  be 
advised,  or  showing  why  he  was  unable  to  bring  all  proper  parties  before 
the  court,  the  plaintiff  is  not  entitled  to  add  parties  as  co-plaintiffs  and  intro- 
duce new  statements  and  charges  in  the  bill  relating  to  such  co-plaintifls. 
MUigan  y.  HiteheUj  456. 

9,  The  provisions  of  the  3  &  4  W.  4,  c.  94,  and  the  twentieth  of  the  orders  of 
December  1833,  made  under  the  authority  of  that  act,  do  not  apply  to  an 
order  at  the  hearing,  giving  the  plaintiff  leave  to  amend,  or  to  applications 
with  respect  to  ankendments  made  in  pursuance  of  such  an  order.    Ibid, 

3,  The  court  will  not  prescribe  the  particilar  form  and  mode  in  which  such  an 

order  is  to  be  carried  into  effect.    Ibid, 

4,  Where  amendments  are  introduced  into  a  bill  irregularly,  and  the  defendant 

does  not  come  to  the  court  to  complain  of  the  irregularity,  but  by  his  answer 
to  the  amended  bill  insists  upon  the  objectidn,  and  reserves  to  himself  the 
same  benefit  of  it  as  if  he  had  pleaded  it  in  bar,  the  objection  may  be  urged 
at  the  hearing,  and  will  entitle  the  defendant  to  the  coats.    Ibid, 

5,  An  order,  made  at  the  hearing  of  a  cause,  and  giving  the  plaintiffs  leave  to 

amend,  for  the  purpose  of  adding  parties  or  showing  why  they  were  un- 
able to  bring  all  proper  parties  before  the  court,  is  sufficiently  complied 
with  by  an  amendment,  stating  that  the  plaintiffs  sue  on  behalf  of  tbeoi- 
selves  and  all  persons  (other  than  the  defendants),  who  fill  a  particular  cha- 
racter, and  alleging  that  the  persons  filling  that  character  are  so  numerous, 
that  if  they  were  individually  made  parties,  the  suit  could  not  be  effectually 
prosecuted.    Ibid,  495. 

APPEAL. 

Upon  a  bill  for  discovery  in  aid  of  the  defence  to  an  action  at  law,  an  order 
having  been  made  for  the  production  of  documents  in  the  hands  of  the  de- 
fendant, the  execution  of  the  order  was  stayed,  pending  an  appeal  to  the 
House  of  Lords;  upon  the  ground  that,  not  only  would  the  execution  of  the 
order  render  the  appeal  useless,  but  also  that  the  effect  of  suspending  the 
order  would  be  to  delay  the  demand  of  the  defendant  himself,  who  was  the 
plaintiff  at  law.  Leave  was  given  to  the  plaintiffs  in  equity  to  suggest  any 
precaution  as  being  necessary  to  prevent  irreparable  loss  to  them  from  the 
delay;  e.  g.  such  as  might  arise  from  death  of  witnesses  or  loss  of  docu- 
ments.   Siorey  v.  Lord  John  George  Lennox^  578. 
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BARON  AND  FEME. 

It  A  married  womsB,  to  whom  a  rent-chargfe  for  life  in  reversion  is  devised  to  her 
separate  ose*  without  the  intervention  of  trastees,  joine  with  her  husband  in 
assigning  it  for  a  valuable  consideration:  she  is  boand  by  that  assignment 
after  the  death  of  her  husband.    Major  v«  Lamiey^  73. 

8,  The  contingent  reversionary  interest  of  the  wife  in  the  trost  of  a  term  for 
yearft  may  be  sold  by  the  husband;  and  the  wife  surviving  will  be  bound  by 
such  sale,  though  4he  hosband  dies  before  the  contingency  is  determined  or 
the  reversion  falls  into  possession.    Donne  v.  Hart^  76. 

3,  A  testator  gave  l^is  residuary  estate  to  trastees,  upon  trust  to  Invest  the  pro- 

ceeds, and  pay  the  profits,  dividends,  or  interest  thereof  to  the  separate  use 
of  his  daughter  lor  life,  exclusive  of  any  husband  she  might  marry,  without 
power  of  anticipation,  but  with  a  power  to  appoint  the  capital  of  the  fund, 
such  appointment  to  take  effect  only  from  and  after  her  decease.  The  daugh- 
ter, who  at  the  date  of  the  wil|«  and  at  the  testator's  death,  was  a  feme  aole^ 
afterwards  married,  and  joined  with  her  husbdind  in  petitioning  to  have  the 
fund  transferred  to  him  absolutely,  offering,  at  the  same  time,  to  execute  any 
appointment  which  the  court  might  think  proper  for  that  purpose;  but  the 
court  refused  to  make  any  order.    Stiffs  v.  JSverttt,  S7&. 

4,  Semble^  a  husband  and  wife  cannot. effectually  dispose  of  the  life  interest  of  the 

wife  in  a  fund  not  settled  to  her  separate  use,  beyond  the  duration  of  the 
coverture*    Ibid* 

5,  A  married  woman  being  entitled  under  a  will  to  stock  and  to  cash,  forming 

part  of  a  residue,  her  husband  wrote  to  one  of  the  executors,  requesting  that 
the  stock  should  be  transferred  into  the  names  of  certain  trustees  for  the 
wife's  separate  use,  and  that  the  cash  should  be  paid  to  himself.  These  re- 
quests were  complied  with.  The  husband  employed  part  of  the  cash  in 
increasing  the  amount,  of  the  stock.  He  afterwards  became  bankrupt  and 
died:  Beld^  that  the  stock  transferred  by  the  executors  was  not  reduced  into 
possession  by  the  husband,  and  therefore  belonged  to  the  wife  by  survivor- 
ship; but  that  the  assignees  under  the  bankruptcy  were  entitled  to  the  in- 
crease made  by  the  husband*    Ryland  v.  Smith,  281. 

BIDDINGS,  OPENING  OF. 

Biddings  opened  on  an  advance  of  500/.  upon  13,500/.,  under  the  cnrcumstances. 
Cochrane  v.  Coehranej  328. 

BILL  OF  EXCHANGE. 

In  a  suit  to  recovei  the  amount  of  a  lost  bill  of  exchange,  the  loss  of  the  bill 
being  proved  at  the  hearing,  the  defendant,  if  he  disputes  the  sufficiency  of 
an  indemnity  which  has  been  offered  to  him,  and  the  Master  finds  in  favour 
of  the  indemnity,  will  be  ordered  to  pay  the  costs  subsequent  to  the  original 
hearing.    Macartney  v.  Graham  71. 

CHARITABLE  USE. 

1,  A  judgmont-debt  due  to  a  testator,  which  in  his  lifetime  had  been  reported  in 

a  creditor's  suit,  to  be  an  incumbrance  affeeting  the  real  estate  of  the  debtor, 
will  not  pass  by  his  will  to  a  charitable  nse,  being  within  the  statute  of  the 
9  G.  3,  o.  36.    Common  v.  Fater^  68. 

2,  Reference  to  settle  a  scheme  for  the  application  of  the  revenues  of  an  ancient 

hospital,  of  which  the  original  foundation  and  endowment  were  unknown, 
but  of  which  the  master,  after  paying  a  certain  fixed  yearly  stipend  to  a 
chaplain,  and  also  to  six  alms-women  who  had  apartments  in  the  hospital, 
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CHARITABLE  USE. 

and  defnylo;  the  repaira,  applM  the  earplas  income  to  iue  own  nse*  jtt- 
tomey^General  ▼.  l%e  ArMUhop  of  Ywk^  196. 

3,  By  letters  patent  of  King  James  I.  a  charitable  corporation  was  created  by  te 

name  of  the  Master  and  Poor  of  the  College  or  Hoepital  of  King  James,  in 
the  Suburbs  of  Colchester,  to  eonsbt  of  a  master  and  ^^b  poor  persons;  and 
laods  were  granted  to  the  corporation,  with  a  direction  that  5St^  yearly  sboald 
be  paid  to  each  of  tiie  five  poor  persons  for  their  support  and  maintenance; 
and  it  was  ordained  that  the  income  and  rerennes  of  the  lands  so  granted 
should  be  expended  for  the  support  of  the  roaster  and  poor  of  the  hospital, 
and  for  the  maintenanee  and  repaiiv  of  the  building*  and  possessions  of  the 
hospital.  Under  the  particular  provisions  of  the  letters  patent,  it  was  held 
at  the  Rolls,  that  the  five  poor  persons  were  entitled  to  shars  with  the  mas- 
ter in  the  increased  revenue  of  the  cimrity  lands;  hnt  this  decision  was  re- 
veiaed  on  appeal.    Jtttomey'Chneral  v.  SmtftkieB^  SM. 

4,  The  master  having,  in  virtue  of  an  agreement  with  the  Comptroller  of  the 

fianack  Office,  derived  a  profit  upon  the  sale  of  the  materials  of  certain 
barracks  which  under  a  lease  from  the  master  had  been  erecledoa  part  of  the 
charity  labd^  li  toot  hMf  that  inasmuch  ae  this  agfeemenf,  so  far  as  the 
amster  was  a  parly  to  it,  grew  out  of  and  was  incidental  to  his  offiotai  sitoa- 
tion,  the  profit  was  not  penonal  to  the  master,  but  was  received  by  him  in 
trust  for  the  charity.    Ibid, 

CHARITY. 

1,  Where  a  petition,  porportiag  to  be  in  the  matter  of  a  charity  which  is  already 
the  subject  i>f  proceedings  under  the  52  G.  3,  c.  101,  and  praying  that  the 
petitioner's  title,  as  alleged  heir  at  law  of  the  founder  of  the  charity,  may  be 
put  in  a  course  of  inquiry,  is  presented  by  one  who  is  no  party  to  such  pro- 
ceedings, and  who  has  not  complied  with  the  exigency  of  the  statute  with 
respect  to  charity  petitions,  the  petition  will  be  ordered  to  be  taken  off  the 
file  for  irregularity,  and  an  order  made  upon  it  will  be  discharged.  In  ike 
maUer  of  Dovtnby  Hospital^  391. 
3,  Whether  such  a  petition  would  be  regular,  even  if  the  required  formalities  had 
been  complied  with,  guaare?    Ibid, 

3,  An  order  made  upon  petition  may  be  set  aside  on  motion,  when  the  objection 

is  grounded  upon  the  want  of  jtfrisdiction,  and  not  upon  error  in  the  sub- 
stance of  the  order  itself.    Ibid, 

4,  A  testator,  after  giving  a  fund  to  his  executors  upon  certain  trusts,  declared 

it  to  be  his  will  that  in  the  event  of  the  failure  of  those  trusts,  an  event 
which  happened,  his  said  trustees,  and  the  survivors  and  survivor  of  them, 
his  executors  or  administrators,  should  pay  and  apply  the  fund  to  and  for  such 
charitable  or  other  purposes  as  they,  his  said  trustees,  and  the  survivore  or 
survivor  of  them,  his  executora  or  administrators,  should  think  fit,  without 
b^ng  accountable  to  any  person  or  persons  whomsoever  for  such  their  dis- 
position thereof:  Held^  that  these  words  created  a  trust,  but  a  trust  of  so 
indefinite  a  nature,  that  it  could  not  be  carried  into  efl^ct;  the  bequest,  there- 
fore, failed,  and  the  fond  fell  into  the  residue.    Ellis  v.  5!^%,  394. 

(COMMISSION  TO  ASCERTAIN  BOUNDARIES. 

In  order  to  suaiain  a  bill  for  a  commission  to  ascertain  boundaries,  the  plaintiff 
must  establish,  by  the  admission  of  the  defendant  or  by  evidence,  a  clear 
legal  title  to  some  land  in  the  possession  of  the  defendant,  and  also  a  gnmnd 
for  equitable  relief;  and  where  the  quantity  of  the  land  of  the  plaindff,  in  the 
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COMMISSION  TO  ASCERTAIN  BOUNDARIES. 

po6S688ion  of  the  defendant,  is  donbtfal  upon  the  eridenee,  the  court  will 
direct  a  commission  or  an  issoe,  as  will  best  answer  the  justice  of  the  case. 
G&tfrey  ▼•  Litiel,  800. 

OOMPROMISE. 

Order  made  (without  a  refereniDe),  confirming  a  compromise  between  a  bank- 
rtipt  and  his  assignees;  by  which  the  banlorapt  agreed  Id  abandon  all  farther 
Htigattott  with  respect  to  the  Talidity  of  the  commission,  in  consideration  of 
a  snm  of  money  paid  to  him  ont  of  the  estate,  sach  compromise  being  ap- 
proved by  -more  than  three-fourths  in  nnmber  and  fiTe-six^s  in  yalae  of  the 
creditors  who  had  proved,  and  also  by  a  considerable  body  of  creditors  who 
had  not  proved  under  the  commiseton,  and  none  of  the  creditors  dissenting* 
In  ike  matier  of  Chambers^  494. 

CONSTRUCTION  OP  STATUTES. 

By  ao  act  of  parliament  The  London  Dock  Company  wek«  empowered  to  pur- 
chase lands  for  the  purposes  of  the  act,  and  in  certain  cases*  the  purchase 
moneys  were  to  be  reinvested  in  the  purchase  of  other  lands,  and  the  expenses 
of  the  reinvestment  were  to  be  paid  by  the  Dock  Company.  In  a  subsequent 
part  of  the  same  act  the  Lords  of  the  Treasury  were  empowered  to  purchase 
certain  quays  within  a  limited  time;  but  no  express  directions  were  given  as 
to  the  reinvestment  of  the  purchase-moneys,  or  as  to  the  payment  of  the  ex- 
penses. '  By  a  subsequent  act,  not  relating  to  The  Dock  Campany,  the  time 
given  to  the  Lords  of  the  Treasury  for  purchasing  the  quays  was  extended* 
•  and  it  was  enacted,  that  all  the  powers,  provisions,  regulations,  directionsv 
dauses,  mattera,  and  things  in  the  former  act  should  extend  to  the  subse- 
quent act:  Held,  on  appeal  (affirming  the  decision  of  the  Vice-Chancellor) 
that  the  clauses  in  the  fonuer  act,  as  to  the  reinvesting  of  purehase-moneys 
and  the  payment  of  the  expenses  of  such  reinvestment,  were  applicable* 
mutaU$  mutondM,  to  the  snbseqnent  act.  In  the  matter  of  the  Lorde  rf  the 
Treamry^  573. 

CONTEMPT, 

J,  Privilege  of  parliament  is  no  protection  against  an  attachment  for  any  contempt 
which  is  of  a  criminal  and  not  of  a  civil  kind.  Wiilesley  v.  2%e  Duke  rf  Beau' 
fort^  305. 

2,  The  clandestitte  removal  of  a  ward  of  court  from  the  custody  of  the  pereon  with 

whom  such  ward  has  been  residing  under  the  authority  of  the  court,  is  in  its 
nature  a  criminal  contempt.    Jlnd, 

3,  A  member  of  the  House  of  Commons,  who  .had  carried  off  his  infant  daughter, 

a  ward  of  the  court,  from  the  house  of  the  ladies  under  whose  care  she  had 
been  placed  by  the  guardians  appointed  by  the  court,  and  who  on  being  per- 
sonally examined  by  the  court  admitted  the  fact,  and  refused  to  state  the 
present  residence  of  his  daughter,  was  ordered  to  be  committed  to  the  Fleet, 
although  he  was  not  a  party  to.  the  suit.    IbidL 

4,  A  person  writing  a  letter  to  the  Lord  Chancellor,  relative  to  a  threatened  suit, 

and  inclosing  a  bank  note,  was  held  guilty  of  a  contempt,  and  ordered  to 
attend  peraonally  and  shew  cause  why  he  shonld  not  be  committed;  but 
aiierwacds,  on  his  appearing  and  expiessmg  contrition,  he  was  discharged 
on  payment  of  costs. — Martin^e  Gone,  333. 

COSTS. 

1,  Costs,  as  between  solicitor  and  client,  will  be  allowed  to  the  plaintiff  in  a 
creditors'  suit,  where  there  is  a  deficient  fund.    Hwd  v,  Wiimm^  330. 
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3,  The  eotts  ottning  the  biils  of  eotts  of  a  solicitor  who  hms  beeome  baokrapt, 

do  not  fall  opon  hit  assignees,  on  the  ground  that  more  than  a  sixth  part  is 
deducted  on  taxation,  although  the  assignees  may  have  attended  the  taxatioa 
•by  their  solicitor.  Jtl99p  t.  Lard  Orford^  372. 
3j  Where  property  has  been  administer^  and  applied  without  complaint  accord- 
ing to  a  uniform  coarse  of  management  for  a  long  series  of  years,  the  covt 
will  not,  by  an  interlocutory  order,  disturb  the  possession  opon  the  ground 
that  such  applicatioD  is  a  breach  of  trust,  unless  it  is  perfectly  clear  that  the 
party  in  whom  the  property  is  Tested  is  a  mere  naked  trustee,  and  has  not, 
even  to  a  limited  extent,  any  of  the  rights  or  interests  of  an  owner.  SSkinnaK* 
Company  v.  Irnk  Soekiy^  338. 

4,  A  motion  for  the  appointment  of  a  receiver  of  the  estates  vested  i6  the  Irish 

Society,  at  the  instance  of  one  of  the  London  companies  claiming  a  beneficial 
interest  in  the  income  of  the  estates,  was  therefore  refused.    Ibid. 

5,  The  court,  in  dealing  with  interlocutory  appUoatiotts,  will  confine  itself  sCridiy 

to  the  immediate  object  sought,  and,  as  far  as  possible,  abstain  from  prejudg- 
ing the  question  in  the  cause.    Ihidn 

6,  If  upon  a  motion  by  the  plointilT,  grounded  upon  the  deiendant's  answer,  doca- 

ments  therein  shortly  stated  have  been  read  from  copies  in  which  they  are  set 
out  at  length,  an  order  diamissiiiig  the  motion  with  costs  will  not  entitle  the 
defendant  to  the  costs  of  such  copies.    Ibid. 

7,  The  Lord  Chancellor  has  no  authority  under  the  1  W.  4,  c.  36,  a.  15,  rule 

seveoth,  to  make  an  order  on  the  application  of  a  plaintiff,  that  a  solicitor 
shall  be  assigned  to  the  defendant  to  put  in  his  answer,  and  that  the  ooela  of 
his  contempt  shall  be  taxed  and  paid  ont  of  the  suitor's  fund.  WatkM  v. 
JPerifc0-,  437. 

COVENAJ«{T. 

In  the  .year  1803  the  act  43  O.  3,  c.  84,  repealed  the  act  13  Eliz.  c«  SO,  which 
prohibited  the  charging  of  benefices.  In  the  year  1817  the  act  43  G.  3,  was 
repealed,  and  the  effect  of  such  repeal  was  to  revive  the  act  of  £lis.  In  the 
year  1811  an  incumbent  duly  charged  his  then  present  benefice  with  an  an- 
nuity, and  covenanted,  that  if  he  should  afterwards  be  preferred  to  any  other 
benefice,  he  would  fully  charge  the  same  with  the  annuity;  and  that  in  the 
mean  time,  the  same  should  be  (barged  and  chargeable  with  the  annuity. 
In  the  year  1814,  the  incumbent  was  preferred  to  another  benefice,  but  no 
legal  charge  upon  it  was  eXieeoted  until  the  year  1818:  HM^  in  the  court 
below,  and  upon  appeal,  that  the  deed  of  1811  constituted  a  good  equitable 
charge,  which  attached  upon  the  new  benefice  as  soon  as  it  was  acquired. 
There  being  subsequent  ineumbraneers,  an  order  for  a  receiver  was  made  at 
the  hearing,  and  affirmed  on  appeal.    Meteaffe  v.  ike  JbMiAop  of  Yorkf  514. 

CUSTOM  OF  A  MANOR. 

1,  A  custom  in  a  manor,  that  on  the  death  of  a  person  seised  of  proper^  within 
the  manor,  leaving  no  widow,  ctiild,  or  brother,  the  youngest  sister  shall  in- 
herit, will  not  be  held  to  exclude  the  issue  of  a  deceased  brother,  unless  the 
custom  is  expressly  proved  to  extend  to  that  particular  case.  Xodfce  v.  Cbi- 
ffMfi,  456. 

2i  An  issue  direeted  for  the  purpose  of  trymg  the  eustora.    Mdd» 

DEMURRER. 

1,  The  court  will  not,  for  the  purpose  of  determining  the  validity  of  a  plaintiff's 
title  as  the  patentee  of  an  invention,  make  an  order,  opon  demurrer,  directum 
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the  bill  to  be  letained,  with  liberty  to  the  plaintiff  to  bringr  an  aettoii.  Eay 
Y.  Mar$hali,  438, 

S,  Where  the  bill  alleges  that  the  plaintiff  is  the  patentee  of  an  invention,  statiog 
its  nature  generally,  but  referring  for  greater  certainty  to  a  specification  in 
which  it  is  set  forth  and  described  at  large,  and  alleges  also  that  the  plaintiff 
has  been  for  ten  years  in  the  exclosive  enjoyment  of  such  patent,  and  has 
established  his  legal  title  by  repeated  actions,  a  general  demurrer  on  the 
groond  of  the  invalidity  of  the  patent  as  stated  in  the  bill  will  be  overruled. 
Ibid. 

Zf  A  husband,  by  a  deed  executed  on  his  marriage,  vested  a  fond  in>A.  and  B« 
upon  trust  for  his  wife  for  life,  and  after  her  decease  in  trust  for  sons  of  the 
marriage  who  should  attain  twenty-one,  and  daughters  who  should  attain 
twoQty-one  or  marry;  with  a  proviso  that  the  persons  to  be  appointed  guard* 
ians  of  the  children  by  his  will,  with  the  trustees,  should,  after  the  death  of 
the  wife,  have  autbori^  to  apply  the  interest,  and  also,  in  certain  eases,  part 
of  the  capital  of  the  children's  presumptive  shares,  towards  their  maintenance 
and  advancement,  during  their  respective  minorities.  By  a  second  deed« 
made  after  marriage,  the  husband  vested  another  fund  in  C.  and  D.  in  trust 
for  his  wife  for  life,  and,  after  her  decease,  for  the  benefit  of  the  children  of 
the  marriage,  with  a  proviso  that  the  trustees,  with  the  guardians '  to  be  ap- 
pointed, should,  after  the  decease  of  the  wife,  have  the  like  power,  during 
the  minority  of  the  children,  to  apply  the  interest  of  their  presumptive  shares 
towards  their  maintenance  and  education.  By  his  will,  the  husband,  aAer 
making  some  specific  bequests  to  his  wife,  bequeathed  his  property  to  A.,  B., 
and  C,  upon  certain  trusts  for  the  benefit  of  his  children:  and  he  appointed 
them  his  executors  and  guardians  of  his  infant  children,  in  conjunction  with 
their  mother.    Campbell  v.  Mackay^  543. 

4,  To  a  bill  iUed  after  the  husband's  death  by  the  wife  and  the  infant  children 

against  A.,  B.,  C,  and  D.,  for  the  accounts  and  administration  of  the  pro- 
perty comprised  in  the  trusts  of  the  two  deeds  and  the  will,  a  demurrer  by 
A.,  B.,  and  C,  on  the  ground  of  multifariousness,  was  overruled.    Ibid, 

5,  SembU^  the  demurrer  would  not  have  been  allowed  even  if  the  deeds  had  not 

contained  the  proviso  vesting  in  the  guardians,  with  the  trustees,  the  discre- 
tionary power  as  to  maintenance  and  advancement.  Ibid, 
Bf  Semble^  where  all  the  plaintiffs  have  a  common  interest  in  the  whole  of  the 
matters  comprised  in  the  bill,  the  objection  of  multifariousness,  set  op  by 
defendants  who  are  concerned  oniy  in  a  portion  of  the  subject-matter,  is  a 
question  of  discretion,  to  be  determined  upon  oonsiderations  of  convenience 
with  reference  to  the  circumstances  of  each  particular  case.    Ibid, 

7,  Principles  and  distinctions  of  the  court  with  respect  to  multifariousness.    Ibid, 

8,  The  court,  upon  demurrer,  must  assume  the  statement  in  the  bill  with  respect 

to  the  purport  of  a  deed  to  be  true;  and  the  demurring  party  is  not  at  liberty 
to  read  the  instrument  itself  for  the  purpose  of  disproving  the  statement, 
notwithstanding  that  for  greater  certainty  as  to  its  contents,  the  bill  expressly 
wien  to  it  as  being  in  the  demurring  party's  possession.    Ibid, 

DEPOSIT. 

The  deposit  on  an  appeal  is  merely  a  security  for  costs;  and,  therefore,  where  an 
appeal  is  dismissed  without  costs,  the  deposit  will  be  returned,  unless  the 
court  makes  special  order  to  the  contrary.    Dell  v.  Barlow^  S29. 
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DISCOVERY,  BILL  OF. 

1,  A  defendant  to  a  mare  bill  of  discorary  in  aid  of  an  actian  at  lav,  will  not  be 
ordered  to  prodace*  upon  the  trial  of  the  action,  or  apon  any  proceedlaf 
incident  thereto,  docaments  which  be  admile  by  hia  anavar  to  bo  in  bis  poa- 
aession.    Brown  t.  7%omioni  380« 

3,  A  bill  having  been  filed  by  an  aseignea  of  certaia  alleged  patent  inTeBttoas, 
for  an  injonation  to  restrain  the  infringement  of  the  patente,  aad  for  an  to- 
oonnt  of  the  profits  made  by  their  use;  the  defendaats  by  their  anawec,  ia- 
aisted  that  the  patents  were  originally  inTalid;  and  also,  that  if  originally 
good,  they  had  been  made  void  by  subsequent  acts  of  the  patentee*  By  ti» 
deoree  made  at  the  hearing  of  the  cause  the  bill  was  retained  for  three  yens, 
with  liberty  for  the  plaintiff  to  bring  an  action;  and  the  defendanta  were  di- 
rected to  admit  that  the  plaintiff  was  the  assignee  of  the  patents,  and  Uiat 
they  (the  defendants)  had  used  the  alleged  inventions;  and  the  plaintiff  was 
ordered  to  produce  certain  deeds  at  the  triaU  and  to  admit  their  ezecnti<Mi, 
The  defendants  then  filed  a  bill  of  discovery  against  the  plaintifi;  but  the 
discovery  sought  by  that  bill  had  reference  only  to  the  acts  by  which  it  was 
alleged  that  the  patents  had  become  void  subsequently  to  their  creation. 
The  defendants,  afterwards,  finding  the  necessity  of  a  discovery  aa  to  Che 
original  invalidity  of  the  patents,  applied  to  the  court  for  perraissicm  to  file 
another  bill  of  discovery  which  should  relate  to  such  original  invalidity;  and 
the  court  granted  the  permission  desired.    Few  v.  Gtippy,  482. 

3,  Whether  it  was  regular  to  file  the  first  bill  of  discovery  without  leave  of  die 

court,  quare?    Jbid, 

4,  A  person  who  had  effected  an  insurance  upon  another's  life,  comneaeed  an 

action  against  the  trustees  of  the  Insurance  Company,  for  the  recovery  of  the 
amount  insured.    The  trustees  filed  a  bill  of  discovery  against  him,  in  aid  of 
their  defence  to  the  action,  charging  that  the  declaration  upon  the  basts  of 
which  the  insurance  had  been  effected,  was  untrue,  and  that  the  defendant 
had  in  his  possession  various  documents,  by  which  the  trudi  of  tha  msttaa 
alleged  in  the  bill  would  appear,  and  requiring  him  to  produce  them.    The 
defendant  by  hia  answer,  stated  that  he  had  in  his  possession  the  doenmenta, 
which  he  enumerated  in  the  first  schedule  to  his  answer,  bi>t  that  from  a 
certain  period  after  the  death  of  the  person  whose  life  was  insniad,  he  con- 
sidered it  possible,  that  tha  Insurance  Company  had  it  in  coniemplatioo  to 
dispute  their  liability;  and,  thereibia,  from  that  period  he  contemplated  tha 
necessity  of  bringing  the  action:  and,  he  added,  that  tha  doeamttits  mentioned 
in  the  first  schedule  were  and  contained  information  forniafaed  to  him,  as  to 
•  evidence  whioh  could  be  procured  or  given  on  hia  behalf  against  tha  eompaay; 
and  that  the  producing  the  same  might  disclose  the  names  of  witnesses  in- 
tended to  be  examined,  and  evidence  intended  to  be  givan,  on  hia  behalf,  in 
the  action,  and  in  the  present  snit;  and  he  submitted  that  he  ought  not  to  be 
compelled  to  produce  any  of  the  documents  mentioned  in  that  sehsdule.    He 
admitted  the  possession  of  certain  other  documents,  mentioned  in  tha  second 
schedule,  and  then  added,  thataxoepting  the  particulars  mentioned  in  the  two 
schedules,  he  had  not  in  hiapos^ession any  doeumanta relating  to  tha  matters 
mentioned  in  the  bill,  whereby  the  truth  thereof  would  appear:  ifdtf,  first, 
that  the  admissions  in  the  answer,  coupled  with  the  description  of  soma  of 
the  documents  given  in  the  first  sdliedule,  were  soffietant  admissiotta  that  tha 
.  documents  were  such  as,  under  tha  ordinary  rule,  tha  plaintiffs  ware  entitled 
to  inspect:    Heldf  secondly,  that  the  statement  of  tha  poasible  afifeca  of  die 
discovery  was  not  a  sufficient  ground  for  withholding  it;    BtH  thirdly,  that 
with  respect  to  such  of  the  docomrats  aa  did  not  fiiU  within  tha  nda  of  pflh 


INDEX.  589 

DISCdVERY,  BILL  OF. 

fessiooal  confidence,  the  defendant  was  not  entitled  to  contend  that  he  was 
protected  from  prodacingr  them,  by  the  ctrcnmstance  of  their  having  come 
into  existence  after  litigation  was  contemplated,  inasmach  as,  in  the  opinion 
of  the  court,  that  ground  of  defence  was  not  sufficiently  raised  by  the  answer. 
'Whether,  as  to  such  documents,  that  ground  of  defence,  if  properly  taken, 
could  have  been  made  available,  quscre?  Siorey  v.  Lord  John  George  Lennox^ 
509. 

DONATIO  CAUSA  MORTIS. 

The  obligee  of  a  bond,  five  days  before  her  death,  signed  a  memorandum,  not 
under  seal,  which  was  indorsed  upon  the  bond,  and  which  purported  to  be 
an  assignment  of  the  bond,  without  consideration,  to  a  person  to  whom  the 
bond  was  at  the  same  time  delivered.  The  circumstances  of  the  transaction 
did  not  constitute,  in  the  opinion  of  the  court,  a  donatio  mortis  causa:  Held^ 
that  the  gift  was  incomplete;  and  that,  as  it  was  without  consideration,  the 
court  could  not  give  effect  to  tt.    Edwards  t.  Jones^  371. 

ENROLMENT. 

Where  a  party  instructed  his  clerk-in-court  to  enter  a  caveat  against  the  enrolment 
of  a  decree,  but  the  clerk-in-court,  through  an  oversight,  neglected  to  do  so 
in  proper  time,  the  court  refused  to  vacate  .the  enrolment  upon  that  ground. 
Wardk  v.  Carter,  393. 

EVIDENCE. 

I9  An  ancient  mural  inscription  giving  an  historical  account  of  a  family,  and 
placed  in  &  chancel  which  had  formerly  been  used  as  a  burying-place  of  the 
family,  and  which  formed  part  of  the  church  of  the  parish  where  members  of 
the  family  had  long  beeti  resident  proprietors,  was  held  to  be  admissible  evi- 
dence in  a  question  of  pedigree  for  the  purpose  of  proving  the  facts  stated  in 
the  Inscription.    Sianey  v.  Wade,  420. 

9,  The  inscription  having  been  effaced  twenty-five  years  ago,  its  contents  were 
allowed  to  be  proved  by  the  secondary  evidence  furnished  by  copies  made 
while  the  inscription  was  entire.    Ibid, 

3,  Such  copies  are  not  inadmissible  in  evidence,  merely  because^  at  the  time 

when  they  were  made,  the  possibility  of  a  claiua  or  controversy  at  some 
future  period  was  contemplated.    Ibid, 

4,  A  recital  that  A.  B.  is  a  child  of  the  marriage  of  the  persons  therein  named, 

occurring  in  a  deed  by  which  the  personal  representative  of  the  last  surviving 
trustee  of  the  premises  comprised  in  the  deed  assigns  the  premises  to  A.  B., 
who  is  not  related  to  the  assignor,  and  whose  sole  title  to  the  assignment  is 
in  the  character  of  a  child  of  such  marriage,  is  not  admissible  as  a  declaration 
to  prove  the  legitimacy  of  A.  B.  in  a  question  of  pedigree  between  third  par- 
ties; semble.    Ibid* 

5,  Evidence  with  respect  to  a  transaction  between  A.  and  B.,  taken  on  behalf  of 

B.  in  a  suit  between  B.  and  C,  for  the  purpose  of  asserting  against  C.  a 
right  to  property  which  B.  claimed  by  virtue  of  that  transaction,  cannot  be 
used  by  D.  in  a  suit  to  which  B.,  C,  and  D.  are  parties,  and  in  which  D. 
sets  up  both  against  B.  and  C,  an  equitable  interest  In  the  property,  contem- 
poraneous with  and  growing  out  of  the  title  alleged  to  have  been  acquired 
by  B.  Humphreys  v.  Pensam,  531. 
69  A.  made  a  voluntary  settlement  of  lands  in  favour  of  C,  and  afterwards  under 
an  alleged  contract  for  sale,  conveyed  them  to  B.y  who  was  represented  on 
Vol.  XIII.— 51 
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^he  face  of  the  conveyance  to  be  a  purchaser  for  Talne.  B.  then  filed  a  bill 
against  C.  to  have  the  voluntary -settlement  set  aside  and  his  own  title  to  the 
lands  estahlishedf  and  in  that  suit  examined  a  witness  to  prove  the  bona  fides 
of  the  sale.  D.  subsequently  filed  a  bill  against  B.  and  C,  alleging  that  the 
sale  was  valid,  but  that  the  price  was  in  part  paid  out  of  moneys  which  be- 
longed to  D.,  and  claiming  a  lien  to  that  extent  upon  the  lands  purchased. 
Finally,  C.  filed  a  bill  against  B.  and  D.  to  set  aside  the  sale  in  toto^  on  the 
ground  of  its  being  fraudulent  and  collusive,  and  to  establish  the  voluntary 
settlement:  Eeld^  that  in  the  last  mentioned  suit,  upon  an  issue  directed  be- 
tween D.  and  0.  to  try  whether  the  purchase-money  was  bonafdt  paid,  it 
was  not  competent  to  D.  to  use  the  deposition  taken  in  the  suit  between  B. 
and  C.    Ibid, 

EXECUTORS. 

1,  Two  trustees  were  empowered  by  will  to  lend  money  on  government  real  or 

personal  security.  One  of  them,  in  1815,  lent  part  of  the  fund  to  the  other 
trustee  and  his  partner  in  trade,  upon  mortgage.  The  mortgagors  became 
bankrupt  in  1831,  and  then  the  mortgaged  property,  which  consisted,  in  part^ 
of  a  windmill,  a  watermill,  and  a  house  in  a  town,  being  sold,  produced 
considerably  less  than  the  sum  advanced.  The  executors  were  held  liable 
for  the  deficiency.    Stickney  v.  Sewell^  263. 

2,  Sembie^  so  much  as  two-thirds  of  the  value  should  only  be  advanced  npon  pro- 

perty of  a  permanent  value,  as  freehold  land,  and  not  upon  houses  or  build- 
ings; still  less  upon  buildings  used  in  a  trade,  and  whose  value  depends 
upon  the  absence  of  competition  in  that  trade.    Ibid, 

3,  An  executor  who  allowed  part  of  a  testator's  assets  to  remain  invested  in  Mexi- 

can bonds  for  a  year  and  seven  months  after  the  testator's  death,  and  eventn- 
ally  sold  the  bonds  at  a  lower  price  than  might  have  been  obtained  by  a  sale 
at  an  earlier  period,  but  who  appeared  to  have  acted  throoghout  with  dili- 
gence and  good  faith,  was  held,  under  the  circumstances,  not  to  be  liable  for 
the  loss  consequent  on  his  not  having  sold  them  sooner.  BtuOon  v.  Buxioth 
296. 

4,  A  diflerence  of  opinion  between  two  executors,  as  to  the  propriety  of  convert- 

ing the  assets  at  a  particular  period,  followed  by  a  demand  made  by  one  of 
them  upon  the  other  to  concur  in  effecting  an  immediate  conversion,  does  not 
deprive  the  latter  of  the  right  to  exercise  his  own  discretion,  or  render  him 
liable  for  the  loss  that  may  arise  from  the  delay  consequent  on  his  declining 
to  comply  with  the  demand.    Ibid. 

FELLOWSHIP. 

1,  A  person  who  endows  a  close  fellowship  in  a  college  comprising  other  fellow- 

ships of  an  older  foundation,  will  be  presumed  to  be  generally  conusant  of 
the  statutes  and  rules  of  the  college,  and  to  mean  that  his  fellow  shall  be 
subject  to  the  same  provisions  with  respect  to  election  and  admission  as  the 
other  fellows,  except  in  so  far  as  those  provisions  are  controlled  by  the  ex- 
press terms  of  the  endowment.    Ex  parte  IngCt  187. 

2,  Where,  therefore,  out  of  several  candidates  for  a  close  fellowship,  only  one 

fulfilled  all  the  conditions  required  by  t'.iO  endowment,  that  circumstance 
was  held  not  to  exempt  him  from  the  necessity  of  undergoing  the  usnal  col- 
lege examination,  to  prove  his  fitness  for  the  fellowship.  But  the  standard 
of  merit  set  up  on  the  examination  of  such  a  candidate,  should  be  not  lela- 
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tiye,  but  positive;  merely  ascertaining  that  he  is  duly  qnalified,  and  having 
no  regard  to  the  comparative  qualifications  of  his  competitors.  Ibid. 
3,  Under  a  deed  of  endowment,  directing  that  the  master  and  fellows  of  a  col- 
lege shall  elect  into  the  fellowship  thereby  created  and  annexed  to  the  col- 
lege a  native  of  a  particular  town,  **  if  any  such  shall  be  found  able  within 
the  University,'*  the  master  and  fellows  may  examine  a  candidate  for  such 
fellowship,  who  is  duly  qualified  by  birth,  with  a  view  to  ascertain  that  he 
is  '^able;'*  and,  if  he  is  not  found  ^*able,*'  may  elect  another  candidate, 
who,  without  the  qualification  of  birth,  possesses  the  requisite  ^*  ability.'* 
Ex  parte ,  188. 

FORECLOSURE  SUIT. 

Id  a  foreclosure  suit,  to  which  the  provisional  assignee  of  the  Insolvent  Debtors* 
Court  is  made  a  party,  as  representing  the  owner  of  the  equity  of  redemption, 
the  costs  of  the  provisional  assignee  will  be  ordered  to  be  paid  by  the  plain- 
tifi!*,  who  will  add  them,  along  with  his  own  oosts,  to  the  sum  due  on  the 
mortgage.    Peake  v.  Gibbon^  72. 

FRAUD. 

1,  Where  a  person  agrees  to  give  up  his  claim  to  property,  in  favour  of  another, 

such  renunciation  will  not  be  supported,  if  at  the  time  of  making  it,  he  was 
ignorant  of  his  legal  rights,  and  of  the  value  of  the  property  renounced;  espe- 
cially if  the  party  with  whom  he  dealt  possessed  and  kept  back  from  him 
better  information  on  the  subject.    JPCarthy  v.  Deeatx,  193.   ' 

2,  A  sentence  of  divorce  pronounced  by  a  foreign  court  cannot  defeat  the  rights 

acquired  by  parties  under  a  marriage  solemnized  in  England. '  Ibid. 

ILLEGITIMATE  CHILD. 

1,  A  testatrix  gave  a  share  of  her  residuary  estate  to  the  children  of  Mary  Glad- 

man  deceased.  Mary  Gladmaa  left  two  children,  one  legitimate,  the  other 
illegitimate.  Evidence  was  admitted  to  prove  that  the  illegitimate  child  had 
acquired  the  reputation  of  being  the  child  of  Mary  Gladman ;  that  the  tes- 
tatrix well  knew  that  fact,  and  that  Mary  Gladman  left  only  those  two  chil- 
dren.    Gill  V.  S&elley,  63. 

2,  Where  a  legacy  is  given  to  anatural  child,  with  direction  to  apply  the  interest 

for  his  maintenance,  the  interest  is  payable  from  the  death  of  the  testator. — 
VowUng  V.  7\/rell^  67. 

INJUNCTION. 

1,  In  a  suit  to  restrain  the  sale  of  pirated  copies  of  a  print,  where  the  answer 
did  not  suggest  that  the  prints  complained  of  were  not  pirated  copies,  a  de- 
cree was  made,  under  the  particular  circumstances,  though  the  prints,  which 
had  been  exhibited  to  the.  witness  who  proved  the  offence,  were  not  produced 
at  the  hearing.  Fradeila  v.  JVeller^  17. 
iS,  Where  the  plaintiff  is  entitled  to  have  the. injunction  made  perpetual,  the  de- 
fendant will  have  to  pay  the  costs  of  the  suit,  however  trivial  the  subject^ 
matter^f  the  suit  may  be,  if  he  did  not,  after  the  injunction  was  granted, 
tender  the  costs  up  to  that  time.    Ibid, 

3,  Injunction  to  restrain  the  Grand  Junction  Water  Works  Company  from  ap- 

plying to  parliament  for  an  act  aathorizing  the  company  to  procure  its  supply 
of  water  by  means  of  an  aqueduct  from  the  river  Colne  instead  of  the  Thames, 


893  INDKX. 

INJUNCTION. 

B8  authorised  by  the  existing  acts  under  which  it  was  incorporated,  Tefosed. 
Ware  ▼.  The  Grand  Jundum  Water  Worke  Company^  126. 
4«  ▲  court  of  equity  will  not,  at  the  instance  of  a  sharehdder,  restrain  a  jetol- 
stock  company  incorporated  by  acts  of  parliament  which  prescribe  its  eonsd* 
tntion  and  objects,  from  applying  in  its  corporate  capacity  to  parliamait,  ud 
from  using  its  corporate  seal  and  resources  to  obtain  the  sanction  of  ikt 
legislature  to  the  remodelling  of  its  constitution,  or  to  a  material  alteniioi 
and  extension  of  its  object  ^d  powers.    Ibid. 

5,  The  right  of  making  such  an  application  is  incident  to  a  joint-stock  compisy 

of  that  description.    Ibid, 

6,  Where  defendants,  who  had  been  imprisoned  under  an  attachment  which  was 

afterwards  set  aside  for  irregularity,  commenced  actions  against  the  plain- 
tiffs to  recover  damages  for  false  imprisonment,  the  court  stayed  the  actioos, 
on  the  terms  of  the  plaintiffs  paying  to  the  defendants  their  costs  at  law,  and 
of  the  applioatioii  to  stay,  and  directed  a  reference  with  respect  to  a  proper 
compensation  for  the  injury  which  the  defendants  had  soff<ued.  Fhiih'pif, 
Worthy  204. 

7,  The  institution  of  a  suit  in  the  Ecclesiastical  Court,  for  the  purpose  of  recall- 

ing probate,  is  not  a  ground  upon  which  alone  this  court  will  inteifere  to 
VBStrain  the  executor  from  receiving  the  assets.    Waikin$  v.  Brewk,  305. 

8t  Where*  however,  the  executor  had  agreed,  through  hisproctor,  that  the  vali- 
dity of  the  testamentary  paper  by  which  he  was  appointed,  should  be  tried 
in  the  suit  to  xeeall  probate,  an  order  was  made  for  an  ii^uactioa  and  a  re- 
ceiver, and  that  order  was  affirmed  on  appeal.    Ibid, 

9^  The  court  will  not  grant  an  injunction  to  restrain  parties  from  proceeding  to 
deal  with  property,  whose  right,  if  it  exists,  depends  upon  the  eonstroction 
of  a  doubtful  statute,  where  the  granting  of  the  injunction  would  for  ever 
deprive  them  of  an  opportunity  of  exercising  the  right,  especially  if  no  iir^* 
parable  mischief  is  to  be  apprehended  from  allowing  them  to  proceed.  Tie 
Momey'CrtnuFaiy,  The  Mayor  of  Liverpool,  343* 

10,  The  court  has  authority,  under  its  general  jurisdiction,  to  interfere  for  the 
protection  of  property  vested  in  the  corporation  of  a  borough  named  io  the  6 
W.  4,  c.  76,  on  the  ground  of  breach  of  trust  committed  or  threatened  after 
the  passing  of  that  act,  although  the  time  when  the  existing  members  of  the 
governing  body  corporate  of  such  borough  are  to  go  out  of  oAoe  may  not 
have  arrived.    Ibid* 

11,  Principles  of  the  court  with  respect  to  ex  parte  injunctions.    Ibid, 

12,  A  mortgagee  having  commenced  an  action  against  the  mortgagor  to  reeover 
the  mortgage  money  upon  a  collateral  security,  the  mortgagor  obtained  an 
injunction  against  the  action,  upon  the  terms  of  his  paying  into  conrt  the  sum 
which  appeared  to  be  really  doe  upon  the  mortgage.  This  sum  was  aocord- 
ingly  paid  in  and  invested  in  stock;  and  that  «tock  was  afterwaids  blended 
with  other  stock  purchased  with  another  sum  of  money  paid  into  eoart  io 
the  same  suit.  The  mortgaged  property  having  been  afterwards  sold  onder 
a  decree  in  a  different  suit  between  the  mortgagee  and  mortgagor,  the  mort- 
gagee became  the  purchaser;  and  he  was  allowed  to  deduct  from  the  po^ 
chase-money  the  amount  due  to  him  on  the  mortgage:  Meldt  that  the  snort- 
gagor  was  entitled  to  receive  back  the  flftock  which  had  been  pnrohased  with 
the  sum  paid  in  by  him  upon  obtaining  the  iiyunetion,  and  also  the  aoenma* 
lated  dividends  which  had  accrued  on  that  stock.    Taylor  v.  Waiert,  384. 

13,  An  act  of  parliament  empowered  the  Commissioners  of  Woods  and  Forests 


INDEX.  SOS 

INJUNCTION. 

to  make  certain  new  streets  aceoiding  t«  a  particular  plan  therein  referred 
to,  and  to  lease,  and  to  enter  into  agreements  for  leasing,  the  ground  in  the 
lines  of  the  new  streets*  Under  this  power  leases  -were  granted  of  two 
plots  of  ground,  upon  which  the  lessees  erected  two  particular  houses  in  the 
line  of  one  of  the  new  streets.  Each  of  the  leases  described- the  plot  of 
ground  which  it  demised  as  being  **  on  the  north  side  of  a  new  street  then 
forming  there,  called,*'  &c.,  and  as  **  fronting  towards  the  south  on  the  said 
new  street."  The  plan  referred  to  in  the  act  of  parliament  exhibited  an 
open  apace  in  front  of  the  sites  of  these  houses;  but  that  plan  was  not  men- 
tioned in  either  of  the  leases.    Squire  y,  Campbell^  468. 

14,  The  intended  streets  were  completed,  and  the  space  in  front  of  the  houses 
was  left  open.  The  Commissioners  of  Woods  and  Forests,  and  the  Paving 
Committee  of  the  parish,  afterwards  gave  permission  to  certain  persons  to 
erect  an  equestrian  statue  in  the  open  space,  and  those  persons  proceeded 
to  place  it  upon  a  part  of  that  open  space,  but  without  interfering  with  the 
line  of  the  carriage  way  of  the  new  street  in  which  the  houses  stood.  The 
lessees  of  the  houses  thereapon  filed  a  bill  to  restrain  the  erection  of  the 
statue,  alleging  that,  upon  the  treaty  for  the  leases,  the  lessees  were  shown 
the  plan  of  the  intended  new  street  and  parts  adjacent,  by  which  it  appeared 
that  the  space  in  question  was  to  be  quite  open  and  free  from  all  obstructions, 
and  that  it  was  upon  the  treaty  represented  and  stated,  that  opposite  the  two 
bouses  a  free  passage  would  be  left  of  certain  dimensions,  which  would  be 
contracted  by  the  erectioaof  the  statue;  they  also  alleged,  that  the  proposed 
erection  would  diminish  the  .value  of  their  property,  and  be  a  public  and  a 
private  nuisance*    Ibid, 

15,  HM^  that  these  circumstances  did  not  entitle  the  lessees  to  an  injunction  to 
restrain  the  erection  of  the  statue.    Ibid, 

16,  There  is  no  equity,  to  restrain  by  injunction  the  owners  of  a  railroad  made 
over  the  plaintifiTs  land,  from,  using  the  railroad  after  it  has  been  completed, 
or  from  interrupting  the  plaintiflPs  workmen  in  removing  it,  and  restoring  the 
land  tolts  original  state,  although  the  possession  of  the  land  for  the  purpose, 
of  constructing  the  railroad,  may  have  been  obtained  from  a  tenant  of  the 
plaintiff  by  means  of  circumvention  and  fraud.    Deere  v.  Gueat^  498. 

INSOLVENT  DEBTORS'  ACTS. 

Under  the  insolvent  debtors'  acts  the  insolvent  is  discharged  with  respect  to  debts 
due  from  him  only  to  the  extent  of  the  sums  stated  by  him  in  his  schedule. 
Barton  v.  TatUnaU^  163. 

INTBHLOCUTOHY  APPLICATION. 

1,  Where  property  has  been  administered  and  applied  without  complaint  accord- 

ing to  a  uniform  course  of  management  for  a  long  series  of  years,  the  court 
will  not,  by  an  interlocutory  order,  disturb  the  possession  upon  the  ground 
that  such  application  is  abroach  of  trust,  unless  it  is  perfectly  clear  that  the 
party  in  whom  the  property  is  vested  is  a  mere  naked  trustee,  and  has  not, 
oven  to  a  limited  extent,  any  of  the  rights  or  interests  of  an  owner.  Skin' 
nari*  Company  v.  7rtiA  Society^  338. 

2,  A  motion  for  the  appointment  of  a  receiver  of  the  estates  vested  in  the  Irish 

Society,  at  the  instance  of  one  of  the  London  companies  claiming  a  beneficial 
interest  in  the  income  of  the  estates,  was  therefore  refused.    Ibid* 

3,  The  court,  in  dealing  with  interlocutory  applications,  will  confine  itself  strictly 

51* 
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to  the  imioediate  objed  aoiigbt»  and,  as  far  as  poaaibl^y  abflaia  from  pre- 
judging the  question  in  the  cause.  Ihid, 
49  If  upon  a  motion  by  the  plaintiff,  grounded  upon  the  defendant's  aoswer,  doca- 
ments  therein  shortly  stated  have  been  read  from  oopies  in  which  they  are 
set  out  at  length,  an  order  dismissing  the  motion  with  costs  will  not  entitle 
the  defendant  to  the  costs  of  such  copies.    Ibid. 

INTERPLEADER. 

Where  goods  in  the  hands  of  a  bailee  have  been  sobseqnendy  so  treated  and 
dealt  with  by  the  bailor  as  to  constitute  or  acl^npwledge  an  apparent  title  to 
them  in  two  distinct  partiesi  the  rule  which  piBvents  an  ageot  from  filing  a 
bill  of  interpleader  against  his  principal  does  not  apply.  Ftanon  t.  Ov- 
liony  188. 

JURISDICTION. 

The  Lord  Chancellor  has  no  jurisdiction,  to  hear,  on  the  minutes,  a  decree  made 
by  himself  as  Master  of  the  Rolls.    Hteu  ▼.  iZeece,  437. 

LEGACY  DUTY. 

1,  A  testator,  resident  in  India,  and  having  all  his  property  there,  bequeathed  his 
residuary  personal  estate  to  bis  brother  J«  H.,  and  his  sister  H.  L.,  in  eqoal 
shares;  but  in  case  his  sister  ^ould  die  before  him,  then  to  her  childrea. 
The  executor,  who  was  also  resident  in  India,  bamg  proved  the  will  there» 
remitted  the  residue  to  his  agent  in  England,  with  a  letter,  in  which  he  desired 
the  ageat  to  appropriate  the  fand  according  to  tb»  annexed  extract  of  tbe 
will,  by  which  it  would  be  perceived  that  half  went  to  J.  H.  and  half  to  H. 
L.  or  her  children.  H.  L.  had  died  in  the  lifetime  of  the  testator,  leaviog 
{line  infant  child ren,  A  suit  having  boen  instituted  by  the  children  against 
the  agent,  and  also  against  the  executor  and  J.  H.,  who  were  both  oat  of  the 
jurisdiction,  for  the  purpose  of  having  a -moiety  isf  the  fond  seeared:  /M 
that  no  legacy  duty  was  payable  upon  such  moiety.    Logan  v.  Mr^  ^* 

3,  A  testator  bequeathed  a  sum  of  money  to  A.  for  life,  and  after  her  decease  to 
her  children,  as  she  should  appoint,  and,  in  default  of  appointnent,  eqaally 
among^all  her  children,  who,  if  sons,  should  attain  twenty-one,  or,  ifdaogh- 
ters,  shoold  attain  that  age  or  be  married;  and  if  she  should  have  no  vat^ 
children,  then  according  to  her  appointment,,  and,  in  deibult  of  appoiotmeDt, 
over.  Upon  the  death  of  the  testator,  a  suit  was  instituted  for  tbe  porpose 
of  having  this  legacy  secured;  under  the  decree  made  in  that  suit  in  tbe  year 
1798,  the  executors  paid  the  amount  into  court,  and,  prior  to  November  180S, 
the  whole  of  it  was  invested  in  stock  in  the  name  of  the  Aeooootant-Geoera), 
and  placed  to  the  separate  account  <^  A.,  who  continued  to  receiva  the  diri- 
dends  during  her  life:  HM,  that  this  was  a  sufficient  payment  of  the  legacy 
within  the  55  G.  3,  c.  184,  and,  therefore,  that  upon  A/s  death  ia  the  year 
1834,  the  parties  interested  ia  ramainder,  who  were  the  children  of  A., 
were  entitled  to  receive  their  several  shares  of  the  fond,  without  predQcing 
receipts  for  the  legaoy  duty.    Oomht  v.  Tn$t^  290* 

LIABILITY  OF  TRUSTEES. 

Trustees  and  executors  who*  for  upwards  of  a. year  afW  their  testator's  death, 
allowed  a  conaiderable  portion  of  the  assets  to  lie  uflproductive  ia  ^^  ^^* 
of  a  banker  who  failed,  were,  under  the  cirenmstanees,  charged  with  the  loss. 
Moylt  V.  Jt%/e,  341. 
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LIMITATIONS,  STATUTE  OF. 

A  Mit  for  an  account  of  the  rents  and  profita  of  real  estate  hartn^  become  abated 
by  the  plaintiflPs  death,  after  answer,  bnt  before  decree,  the  plaintifTs  per- 
sonal representative,  more  than  six  years  afterwards,  filed  a  bill  of  revivor, 
to  which  the  personal  representative  of  the  original  jlefendant,  who  had  also 
died,  pleaded  the  Statute  of  Limitations,  but  did  not  state  in  his  plea  thiat 
six  years  had  elapsed  since  representation  had  been  taken  out  to  the  origi- 
nal plaintiff:  the  plea  was  overruled.    Ptrry  v.  Jenkint^  316. 

LUNACY. 

1,  The  Vice-chancellor  has  no  authority  to  make  an  order  of  reference  under  the 

1  W.  4,  e.  60,  wUh  respect  to  a  lunatio  trustee.    In  re  Skorroeks,  273. 

2,  The  court  will  not,  except  in  k  very  special  case  supported  by  affidavits,  make 

a  general  order  authorising  the  eommtttee  of  a  lunatic's  estate  to  act  under 
the  opinion  and  advice  of  the  Master  in  the  management  of  the  estate.  In  the 
matter  of  Cooper^  273. 
8,  Where  tho  tittiB-d^eds  of  a  lunatie's  estate  have  been  deposited  in  the  Master's 
office,  the  court  will  not  direct  them  to  be  delivered  out  to  the  committee  un- 
less circumstances  are  stated  on  affidavit,  showing  that  the  due  administra- 
tion of  the  estate  requires  that  they  should  be  placed  in  the  custody  of  the 
oommittee.    lUd, 

4,  In  a  case  where  a  female  was  found  lunatic  under  the  christian  name  of  Jane 

Bliaa,  and  there  afterwards  appeared  strong  reason  to  believe  that  her  true 
chrisltan  name  was  Eliasabeth  Jane,  but  there  were  no  means  of  ascertaining 
the  fact,  the  Lord  Chancellor  directed,  there  being  no  doubt  as  to  the  iden- 
tity of  the  person,  that  an  order  for  the  transfer  of  stock  held  by  trustees  for 
the  lunatio  under  the  name  of  Elizabeth  Jane  C,  and  the  orders  upon  all  • 
future  proceedings,  should  be  entitled,  ^'  in  the  matter  of  Ellzabetb  Jane  C, 
in  the  commiasion  called  Jane  Ellaa  C«*'  Inthe  matter  of  Jane  EUza  Orauh 
fard^  379. 

5,  An  inquisition  in  lunacy  having  found  that  a  person  was  a  lunatic,  and  bad 

been  in  the  same  state  of  lunaey  from  the  time  of  her  birth,  the  inquisition 
was  quashed,  and  a  new  commission  issued.    In  the  matter  of  Srugee,  391. 

6,  Payments  out  of  a  female  lunatic's  income,  for  the  belter  maintenance  and  sup- 

port of  her  nephews,  ordered,  under  the  circumstances.  The  court j  however, 
makes  such  orders  with  great  jealousy  and  caution.  In  the  matter  of  Bkdr^ 
401. 

7,  In  determining  whether  it  is  proper  that  a  commission  of  lunacy  should  issue, 

the  court  is  governed  solely  by  the  consideration  of  what  is  necessary  for 
the  protection  of  the  person  and  property  of  the  party,  and  has  no  regard  to 
the  possible  result  of  the  commission  upon  the  validity  of  his  antecedent 
acts,  or  to  the  motives  which  have  actuated  the  proceeding.  In  the  matter 
of  J.  B.  509. 

8,  Disiinctton  between  lunacy  with  lucid  intervals,  and  a  state  of  sound  mind, 

subject  to  occasional  nnsonndness  arising  from  accidental  and  temporary 
causes.    Ibid. 

9,  The  allowance  made  out  of  a  lunatic's  estate,  for  the  maintenance  of  himself 

and  his  daughters,  was  increased  in  consideration  of  the  intended  marriage 
of  one  of  the  daughters,  and  a  portion  of  such  increased  allowance  was  ap- 
propriated to  the  joint  establishment  of  her  and  her  husband,  and  was  directed 
to  be  settled  to  her  separate  use;  and  a  sum  of  money  approved  by  the  Mas- 
ter, was  alao  ordered  to  be  paid  to  her  out  of  her  father's  estate,  by  way<>f 
outfit  on  her  marriage.    In  the  matter  ofDrummond^  555. 
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In  a  case  where  a  lanatic  had  two  estates  sitaate  at  a  distanee  from  each  other, 
and  of  considerable  valae,  tho  court  under  the  ciroomstancea  appointed  a 
separate  committee  for  each.    In  re  Bobbin9^  119. 

MARRIAGE  ARTICLES. 

1,  Articles  executed  before  a  roaniage,  ha?ing  stipulated  that  estates  should  be 
limited  to  the  first  and  other  sons  of  the  marriage  in  tail,  but  it  being  proved 
that  the  intention  was  to  limit  the  estates  to  the  first  and  other  sons  in  tail 
male,  the  court,  after  the  marriage  had  taken  place,  directed  that,  in  the  s^ 
tlement  to  be  executed  in  pursuance  of  the  articles,  limitations  to  the  first 
and  other  sons  in  tail  male  should  be  inserted.  Duke  of  Bedford  y.  Marqueat 
ofMercoTfin  407. 
3,  A  power  was  reserved,  in  articles  before  marriage,  to  husband  and  wife,  to 
alter  and  vary  the  provisions  and  terms  of  the  articles,  in  such  manner  as 
to  them  should  seem  fit,  previous  to  the  execution  of  the  settlement:  HeU^ 
not  to  authorize  the  insertion  in  the  settlement  of  a  power  enabling  the  hns- 

^  band  to  jointure  a  future  wife,  or  to  charge  portions  for  younger  children  of  a 

future  marriage.    Ibid, 

3,  A  stipulation  was  made  in  articles  before  marriage,  thai  the  intended  settle- 

ment, which  related  to  estates  in  Ireland^  should  contain  all  the  covenaots, 
provisions,  and  conditions  usually  contained  in  marriage  settlements  made 
in  England:  Held^  to  authorise  the  insertion  of  a  power  of  sale  and  exchange 
under  which  lands  in  England  might  be  taken  in  exchange  for  lands  in  Ire- 
land«    Jbid* 

4,  A  reference  was  made  to  the  Master  to  inquire  whether  certain  proposed  pow- 

ers of  leasing  were  usual  in  that  part  of  Ireland  xtt  which  the  estates  were 
situated,  and  whether  any  circumstances  conpected  with  the  property  rendered 
such  powers  expedient,  and  to  the  interest  of  all  parties,  with  liberty  to  state 
special  circumstances.    Ibid*  ^ 

MARRIAGE  SETTLEMENT. 

After  the  marriage  of  a  female  ward  a  settlement  is  made,  under  the  direction  of 
the  court,  for  the  benefit  of  the  wife  and  children  of  the  marriage,  of  a  moiety 
of  a  plantation  in  Demerara,  of  which  the  wife  was  seised  in  fee  at  the  time 
of  the  marriage;  the  husband  and  wife  afterwards.mortgage  the  eatate  to  per- 
sons having  full  notice  of  the  settlement;  by  the  law  of  Demerara  the  settle- 
ment was  a  nullity,  and  in  no  manner  afiected  the  rights  and  powers  of  the 
husband  and  wife  over  the  estate;  Held^  that  the  mortgage  is  valid,  inasmuch 
as  the  equity  of  the  wife  and  children  attaehea  only  upon  the  person  of  the 
husband,  and  not  upon  the  estate.    Martin  v.  Martin^  145. 

MARRIED  WOMAN. 

1,  A  married  woman,  with  the  concurrence  and  in  the  presence  of  her  husband, 
signed  an  agreement  in  writing  to  grant  a  lease.  At  the  date  of  the  agree- 
ment it  was  believed  by  all  parties  that  she  was  entitled  to  two  thirds  of  the 
property  for  her  separate  use,  and  that  the  remaining  one  third  belonged  to 
her  brother  in  India,  whose  concurrence  it  was  represented  <  that  she  could 
procure.  It  was  soon  afterwards  discovered,  that  the  wife  was  entitled  to 
one  fourth  only  for  her  separate  use;  that  to  another  fourth  she  was  entitled 
absolutely;  that  another  fourth  had  belonged  to  a  deceased  sister  of  the  wife; 
and  that  the  remaining  fourth  belonged  to  the  brother  in  India.  The  fourth 
which  had  belonged  to  the  sister,  was  purchased  by  the  husband  soon  after 
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the  state  of  the  title  was  diaeovwed.  Upon  a  hill  for  apeeifie  performance 
againat  hasband  and  wife;  HeU  that  there  eonld  be  no  decree  against  her  in 
penonamf  and  that  her  agreement  did  not  bind  the  husband,  as  to  the  inte^ 
rests  in  the  property  which  he  had  at  the  date  of  the  agreement,  or  which  he 
aCterwards  acquired.  Jyktt  t.  JlslUon^  309. 
S,  The  court  will  not  compel  a  vendor  to  give  an  indemnity,  unless  vendor  and 
parbhaser  have  contracted. for  it.    Ibid. 

MULTIFARIOUSNESS. 

1,  A  husband,  by  a  deed  executed  on  his  marriage,  vested  a  fund  In  A.  and  B. 
upon  truat  for  his  wife  for  life,  and  after  her  decease  intrust  for  sons  of  the 
marriage  who  should  attain  twenty- one,  and  daughters  who  should  attain 
twenty-one  or  marry;  with  a  proviso  that  the  persons  to  be  appointed  guard- 
ians of  the  children  by  his  will,  with  the  trustees,  should^  after  the  death 
of  the  wife,  have  authority  to  apply  the  int^est,  and  also,  in  certain  cases, 
part  of  the  capital  of  the  children's  presumptive  shares,  towards  their  main* 
tenance  and  advancement,  during  their  respective  minorities.  By  a  second 
deed,  made  after  marriagOt  the  husband  vested  another  fond  in  C.  and  D.  in 
tn>st  for  bis  wife  for  life,  and,  after  her  decease,  for  the  benefit  of  the  chil- 
dren of  the  marriage,  with  a  proviso  that  the  truatees,  with  the  guardians  to 
be-  appointed;  shoald,  aAer  the  decease  ef  the  wife,  have  the  lik^  power, 
during  the  minority  of  the  childreni  to  apply  the  interest  of  their  presump- 
tive shares  towards  theif  maintenaace  and  education.  By  his  will,  the  hus- 
band, after  making  some  specific  bequests,  to  his  wife,  bequeathed  his  pro- 
perty to  A.,  B.,  and  C,  upon  certain  trusts  for  the  benefit  of  his  children: 
and  he  appointed  them  his  execntoit  and  guardians  lor  his  infant  children, 
in  conjmietion  with  their  mother.    Campbtil  v.  Madtay^  543. 

S,  To  a  bill  filed  after  the  husband's  death  by  the  wife  and  the  infant  childreii 
against  A.,  B.,  C,  and  D.,  for  the  accounts  and  administratioii  of  the  pro- 
perty eompriaed  in  the  trusts  of  the  two  deeds  and  the  will,  a  demurrer  by 
A«,  B.,  and  C,  on  the  ground  of  multifariousness,  was  overruled.    Ibid* 

3,  Sembie,  the  demurrer  would  not  have  been  allowed  even  if  the  deeds  had  not 

contained  the  proviso  vesting  in  the  guardians,  with  the  trustees,  the  discre- 
tionary power  as  to  maintenance  and  advancement.    Ibid. 

4,  Sembie^  where  all  the  plaindffs  have  a  common  interest  in  the  whole  of  the 

matters  comprised  in  the  bill,  the  objection  of  multifariousness,  set  up  by 
defendants  who  are  concerned  only  in  a  portion  of  the  subject-matter,  is  a 
question  ef  discretion,  to  be  determined  upon  considerations  of  convenience 
with  reference  to  the  circumstances  of  each  particular  case.    Ibid» 

5,  Principles  and  distinctions  of  the  court  with  respect  to  multifariousness.  Ibid, 

6,  The  court,  upon  demurrer,  must  assume  the  statement  in  the  bill  with  respect 

to  the  purport  of  a  deed  to  be  true;  and  the  demurring  party  is  not  at  liberty 
to  read  the  instrument  itself  for  the  purpose  of  disproving  the  statement, 
notwithstanding  that  for  greater  certainty  as  to  its  contents,  the  bill  expressly 
refers  to  it  as  being  in  the  demurring  party's  possession.    Ibid, 

NE  EXEAT  REGNO. 

A  writ  of  ne  extat  regno  will  not  be  granted  to  a  plaintiff  residing  in  a  foreign 
ooontiy.    Smih  v.  Netkersok^  ISO. 

NEW  ORDERS. 

1,  Under  the  nineteenth  order  ef  1628  (as  amended  in  1831),  if  there  be  no  seal 
between  the  long  vacation  and  the  first  day  of  Michaelmas  term,  the  compu- 
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tatton  of  the  fortnight  allowed  for  obtaining  the  Master's  report  upon  exeep- 
tions  to  an  answer  for  insofficiency,  is  not  to  begin  until  the  first  day  of  ibat 
texm,  although  the  Vic&-ChanceUor  may  have  been  sitting  during  the  inter* 
▼al,  and  may  have  then  made  the  order  of  reference.  When  the  fortnight 
would  expire  on  a  Sunday,  the  time  is  extended  thronghoot  the  Moodaj  fol- 
lowing.   JngellY,  Weacombe^^l. 

2,  Where  accounts  carried  into  the  Master's  office  in  the  form  of  debtor  and  cre- 

ditor, and  entered  in  a  book  there,  in  the  manner  prescribed  by  the  sixty-first 
and  sixty-second  orders  of  1828,  are  afterwards  copied  into  schedales  an- 
nexed to  the  Master's^  report,  such  schedules  are  only  to  be  charged  for  at 
the  rate  of  6d,  a  folio,  like  a  receiver's  accounts.  Aitomet^Gaural  r.  Lidh 
boeky  384. 

PARTIES. 

1,  A  bill  was  filed  by  a  person  who  claimed  a  certain  definite  interest  in  a  mine 
and  mining  adventure,  as  one  of  a  number  of  copartners,  stating  that  the 
defendants,  who  were  the  legal  owners  of  the  mine,  and  also  copartners  in 
the  adventure,  had  subsequently,  unknown  to  the  plaintiff,  but  with  the  eon- 
sent  of  the  other  copartners,  and  after  fully  accountings  to  such  copartners  for 
their  shares  of  the  profits  up  to  that  time,  sold  and  conveyed  the  mine  to 
trustees  for  a  joint  stock  company,  the  property  of  which  was  held  by  a  nu- 
merous body  of  proprietors  in  transferable  shares  passing  by  delivery  of  the 
certificates,  and  had  received  the  consideration  for  the  sale,  partly  in  money, 
and  partly  in  shares  in  the  joint  stock  company,  and  praying  that  the  de* 
fendants  might,  at  the  plaintiff's  election,  either  account  to  the  plaintiff  for 
his  proportion  of  the  profits  derived  from  the  sale,  or  out  of  the  shares  in  the 
joint  stock  company  in  thdir  hands,  might  transfer  to  him  such  a  nnmber  of 
shares  as  would  be  equivalent  to  the  interest  which  the  plaintifi*  bad  in  the 
original  adventure:  Held^  that  a  demurrer  will  not  lie  to  such  a  bill  on  the 
ground  that  the  other  copartners  in  the  original  adventure,  or  the  trustees  or 
shareholders  of  the  joint  stock  company  are  not  made  parties.  Man  ▼• 
Malaehy^  520. 

3,  Some  of  the  next  of  kin  of  an  intestate  filed  a  bill  against  the  other  next  of 

kin,  the  administrator,  and  the  parties  claiming  to  be  heirs  at  lav,  stattog 
that  the  intestate  had  entered  into  contracts  for  the  sale  of  certain  of  his  real 
estates,  which  contracts,  at  the  time  of  his  death,  and  still  Were  incompletei 
bat  were  valid  contracts;  and  farther  stating  that  the  administrator  and  ano- 
ther of  the  next  of  kin  who  claimed  to  be  his  co-hetrs  at  law,  had  agreed  that 
the  proceeds  of  the  estates,  whether  the  contracts  were  or  were  not  complst^ 
by  the  purchasers,  ^ould  be  treated  and  be  divisible  as  personalty;  and 
alleging  that  the  administrator  had  ever  since  been  in  possession  of  sucti 
estates,  and  had  received  the  rents;  and  praying  an  account  of  those  reoeiptSi 
and  that  the  amount  might  be  invested  and  secured  for  the  benefit  of  the  P^^' 
sons  entitled:  A  demurrer  by  the  administrator,  on  the  ground  that  the  pot- 
chasers  were  not  made  parties  to  the  bill,  was  allowed.  jAnnaim  v.  /rosert 
536. 

PARTNERSHIP. 

The  creditor  of  a  partnership,  in  which  one  of  the  partnem  dies,  and  theso> 
viving  partners  afterwards  become  bankrupt,  has  a  right  to  resort  to 
assets  of  the  deceased  partner  for  payment,  v^ithout  regard  to  the  ^^^^ 
account  as  betwipen  such  deceased  parmer  and  the  sorviviDg  partners. 
vayna  v.  Nobk^  139. 
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Where  a  feDant  for  life  sella  part  of  the  settied  estate  under  the  authority  of  an 
act  of  parliament  which  directs  him  to  lay  out  the  coBsideration  money  in  the 
purchase  of  other  lands^  and  to  settle  them  to  the  same  uses,  and  he  afler-^ 
wards  purchases  lands  in  fee-simple,  to  nearly  the  amount,  but  dies  without 
*  having  settled  them  accordingly,  leaving  them  to  descend  upon  his  heir  at 
law,  who  was  also  the  first  tenant  in  tail  in  remainder  under  the  settlement, 
a  court  of  equity  will  intend  that  the  purchase  was  made  in  performance  of 
the  obligation  imposed  by  the  act,  and  will  not  permit  the  remainder-man  to 
recover  the  value  of  the  lands  sold  against  the  personal  estate  of  the  tenant 
for  life.    Tubbs  v.  Broadwoodf  135. 

PETITION. 

I,  A  petition  presented  ^t  the  Rolls  was  afterguards  heard  by  the  Lord  Chancel- 
lor, who  made  an  order  upon  itf 'but  before  the  order  was  passed,  the  original 
petition  was  lost.  The  Lord  Chancellor  allowed  a  copy  of  it,  certified  by 
the  under  secretary  at  the  Rolls  to  be  a  true  copy,  to  be  filed,  in  pursuance 
of  the  27th  of  the  New  Orders  of  Dec.  1633,  instead  of  the  original  petition. 
Sandenony/.  Walker,  431. 

9,  Where  a  petition,  purporting  to  be  in  the  matter  of  a  charity  whiclv  is  already 
the  subject  of  proceedings  under  the  53  G.  3,  c.  101,  and  praying  that  the 
petitioner's  title,  as  alleged. heir  at  law  of  the  founder  of  the.oharity,  may 
be  put  in  a  course  of  inquiry,  is  presented  by  one  who  is  no  party  to  such 
proceedings,  and  who  has  not  complied  with  the  exigency  of  the  statute  with 
respect  to  charity  petitions,  the  petition  will  be  ordered  to  be  taken  off  the 
file  for  inegulerity^  and  an  order  made  upon  it  will,  be  discharged.  In  the 
matter  of  the  Dovetiby  Hoipital,  391. 

3,  Whether  such  a  petition  would  be  regular,  even  if  the  required  formalities  had 

been  complied  with,  qumr^    Ibid,  ^ 

4,  An  order  made  upon  petition  may  be  set  aside  on  motion,  when  the  objection 

is  grounded  upon  the  want  of  jurisdiction,  and  not  upon  error  in  the  substance 
of  the  order  itself.    Ibid> 

5,  A  petitioner  having  refused  to  deliver  the  original  petition,  for  the  purpose  of 

being  filed  with  the  Clerk  of  the  Reports,  prior  to  the  order  made  upon  it 
being  passed,  leave  was  given  to  the  respondents  to  file,  in  its  stead,  the 
copy  of  the  petition  with  which  they  had  been  served.  Andrews  v.  Walton, 
431. 

PLEADING. 

1,  The  bill  of  the  husband  and  wife,  where  it  seeks  relief  in  favour  of  the  hus- 
band to  the  prejudice  of  the  wife's  interest,  is  considered  by  the  court  as  the 
bill  of  the  husband,  alone.    Hanrott  v.  Cadwallader,  163. 

3,  In  such  a  case  the  proper  course  is  to  make  the  wife  a  defendant.    Ibid. 

3,  If  there  were  no  deed,  and  it  was  simply  the  cause  of  a  wife  consenting  that 

the  husband  should  receive  money  which  was  given  to  her,  then  the  wife's 
consent  in  court  would  be  suflicient,  without  altering  the  form  of  the  plead- 
ings.   Ibid, 

4,  A  person  entitled  to  a  share  of  a  sum  of  money,  which  i^  due  as  tf  debt  from 

a  testator,  cannot  maintain  a  bill  for  his  own  share,  unless  he  sues  on  behalf 
of  himself  and  all  other  parties  interested  in  the  debt,  or  makes  those  other 
persons  parties  to  the  suit.    Jllexander  v.  Mullim,  176. 

5,  The  court  will  not,  for  the  purpose  of  determining  the  validity  of  a  plaintiff's 

title  as  thej  patentee  of  an  invention;  make  an  order,  apon.  demurrer,  direct- 
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ing  the  bill  td  be  retained,  witk  liberty  to  the  plainttflT  to  bring  en 
Kay  y.  MardwU^  438. 
6,  Where  the  bill  alleges  that  the  plaintiff  is  the  patentee  of  an  invention^  stating 
its  natoie  gederally,  bnt  referring  for  greater  certainty  to  a  specification  in 
which  it  is  set  forth  and  described  at  large,  and  alleges  also  that  the  plaintiff 
has  been  for  ten  years  in  the  ezclusive  enjoyment  of  such  patent,  and  has 
established  his  legal  title  by  repeated  actions,  a  general  demnrrer  on  the 
ground  of  the  invalidity  of  the  patent  as  stated  in  the  bill  will  be  oTerroled. 
Ibid. 

PORTIONS. 

1,  If  a  father  makes  a  provision  for  a  child  by  settlement  on  her  marriage,  and  af- 
terwards ms^kes  a  provision  for  the  same  child  by  his  will,  it  is  primd  faeU 
to  be  presumed  that  he  does  not  mean  a  double  provision.    TVtdll  v.  Biee^  19. 

3,  Bat  this  presumption  may  be  repelled  or  fortified  by  intrinsic  evidence  from  the 

nature  of  the  two  provisions,  or  by  extrinsic  evidence  of  the  intention  of  the 
testator  at  the  time  of  making  his  will.    Ibtd, 
3y  Slight  differences  between  the  two  provisions  will  not  repel  the  presumption 
against  double  provisions.    Ibid, 

4,  Slight  differences  are  such  as,  in  the  opinion  of  the  judge,  leave  the  two  pro- 

visions substantially  of  the  same  nature.    Ibid, 

5,  Declarations  of  the  parent  referring  to  his  intention  at  the  time  of  making  his 

will,  whether  made  at  the  time  or  before  or  after,  are  admissible  evidence  to 
prove  that  he  did  not  mean  to  give  a  double  provision.    Ibid, 

6,  A  paper  written  some  time  after  the  date  of  his  will,  and  showing  the  state 

of  his  property,  but  having  no  reference  to  his  intention,  is  not  admissible  for 
that  purpose.    Ibid, 

7,  A  father,  by  articles  made  previous  to  the  marriage  of  his  daughter,  agreed  to 

settle,  either  by  deed  or  will,  lands  of  the  value  of  3,00(^/.,  in  trust  for  his 
daughter  for  life,  to  her  separate  uee^  remainder  to  the  husband  for  life,  re- 
mainder to  the  children  of  the  marriage  as  tenants  in  common  in  tail,  with 
cross  remaindera.  By  his  will  he  devised  a  real  estate  worth  more  than 
'  3,000/.,  in  trust  for  his  daughter  for  life  to  her  separate  use,  but  without 
the  power  of  anticipation  or  alienation;  remainder  to  the  husband  for  life,  he 
maintaining  and  educating  the  children  of  the  marriage;  remainder  to  the 
children  of  the  marriage  as  tenants  in  common  in  fee;  with  a  limitation  over 
of  the  shares  of  those,  who  should  die  under  twenty-five  without  leaving 
issue,  to  the  survivors:  Held^  that  the  differences  between  the  two  provisions 
were  not  each  as  to  repel  the  presumption  against  double  portions,  and  that 
the  daughter,  her  husband,  and  children,  were  not  entitled  both  to  the  benefits 
given  by  the  will  and  to  the  provisions  stipulated  for  by  the  articles.    Ibid, 

8,  A  testator,  who  has  contributed  to  the  maintenance  and  education  of  a  female 

infant  nearly  related  to  him,  from  the  time  of  her  father's  death,  and  who  has 
been  treated  i>y  her  as  the  person  whose  consent  was  necessary  to  her  mai^ 
riage,  and  who  has  taken  upon  himself  the  obligation  to  make  a  provision  for 
her  in  that  event,  is,  as  to  the  question  of  a  double  provision  by  will  and 
settlement,  to  be  considered  in  loco  parentis;  and  the  presumption  against  a 
double  provision,  which  would  arise  in  the  case  of  a  fiitber,  will  apply  to 
aoeh  a  case.    Booker  v.  AUen^  29. 

9,  In  such  a  case,  parol  evidence  may  be  adduced  to  prove  the  intention  against  a 

double  provision,  as  w'ell  as  on  the  question  whether  the  testator  was  in  loco 
p»miiim    Ibid, 
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10,  QyjM'e,  Whetbery  if  tbe  lettator  w«s  not  to  be  oomideied  in  loeo  pturenHif' 

parol  eTidence  of  bis  Jnteotion  not  to  make  a  dooble  provieion  by  will  and 

aettlement  woold  be^miatibiel    IHdL 
lit  It  being  proved  by  parol  evidenee  tbat  tbe  teatator  intended  tbe  proriaibn 

made  by  the  aettlement  to  be  in  lien  of  a  legacy  given  by  the  will,  the  settle* 

ment  was  held  to  be  a  aatiafaetion  of  the  legacy,  thoagh  tbe  two  proviaione 

differed  ao  mncb  from  each  other,  tbat  &ey  eoald  not  be  conaidered  aul^ 

atantially  the  aame.    Ibid. 
13,  The  legacy  waa  not  set  up  by  a  codicil,  made  after  tbe  settlement,  ratifying 

and  confirming  the  will  and  all  the  devises  and  beqaests  therein  contained. 

Ibid. 

13,  A  testator,  by  hia  will  reciting  tbat  be  had  on  the  marriage  of  two  of  bis 
daughtera  advanced  and  tranaferred  for  their  respective  benefit  6061.  acerliag, 
and  900/.  bank  stock,  beqoeathed  600/.  sterHog,  and  900/.  bank  stock,  in 
tniat,  for  hia  remaining  daughter  Franciaca  dortng  her  life,  to  her  separate 
nse,  without  power  of  anticipation  or  alienation;  then  for  her  children,  sob* 
ject  to  an  exclusive  power  of  appointment  by  her;  and  if  there  were  no  chil- 

'  dran  in  whom  the  fond  abovld  vest,  for  suck  person,  dEc.  as  ahe  ahonld 
appoint:  Franciaca  afterwards  married;  and,  on  her  marriage,  her  father  ad- 
vanesd  to  faer  500/^  and  tfanaferred  to  the  tmatees  of  her  marriage  aettle- 
ment 900/.  bank  stock  in  trust  for  her  separate  use  during  her  life;  thep  for 
her  huaband  during  his  lifis;  and  after  his  decease  for  the  children  of  tbe 
marriage;  but  if  she  died  in  the  lifetime  of  her  husband  without  leaving  any 
child,  then  to  her  husband  abaolutely;  and  if  he  died  in  her  lifetime  without 
leaving  any  ^hild  by  hor,  to  her  absolutely:  Heldf  that  the  provision  made 
for  Francisca  on  her  marriage  was  an  ademption  of  the  legaeiea  of  500/1  aUd 
of  900/1  bank  stock.    Caner  v.  Bomia^  45. 

14,  ▲  testator,  having  under  a  aettlement  a  power  of  appointiDg  by  will  a  sum  of 
7,150/.  bank  stock,  in  respect  of  which  three  bonuses  bad  been  paid  and  in- 
veated  since  the  date  of  the  settlement,  by  bis  will,  after  mentionlttg  the 
original  amount  of  stoek,  and  making  an  eiroaeoua  reference  to  tbe  first 
bonus,  ae  then  consisting  of  715/.  five  per  cent,  stock,  appointed  the  said 
•nm  of  7,160/.  bank  atock,  and  the  aaid  aum  of  716/.  five  per  cent,  bank  annu- 
ities, **  together  with  M  sneb  further  additions  in  tbe  nature  of  profit  to  be 
made  to  the  aaid  bank  atoek  in  hia  lifetime:"  HM^  that  the  appointment 
extended  to  all  the  bonusee.    Ibid. 

15,  A  testator,  having  a  power  under  hia  marriage  aeitlanent  to  appoint  a  fond 
among  hia  ehildren«  appointed  it  to  hia  two  aona  and  three  daugbten  in  equal 
shares,  and  then  declared  that  the  aharea  appointed  to  hia  daughtera  abould 
be  held  on  the  aame  Uuata  for  the  benefit,  of  hie  danghtera  and  their  iasne 
aa  were  therein  expreased  concerning  the  aharea  of  hie  reaiduary  estate  be^ 
qneathed  to  each  daughter  and  her  issue:  under  these  trusts  the  daughters 

-  took  in  their  napective  aharea  of  the  reaidue  a  life  intereet  to  their  aeparate 
nae,  but  without  power  of  auticipatioD  or  alienation:  HM^  That  the  shares 
of  the  settled  fund  were  well  appointed  to  the  daughtera  absolutely,  but  to 
their  separate  uae  durkg  their  reapective  Uvea,  and  without  power  of  antici- 
pation or  alienation:  That  no  eaae  of  election  waa  raiaed  in  favour  of  tbe  issue 
of  the  daughters  againat  the  daughtera  or  their  huabanda.    Ibid. 

16,  The  testator,  upon  the  marriage  of  a  daughter,  entered  into  a  bond  for  the  pay- 
ment of  500O/1  within  six  months  after  his  decease  to  the  trustees  of  hia 
daughter'a  aetdement,  the  inteieat  to  be  paid  to  the  huaband  for  life;  and 

Vet.  XIIL— 5« 
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sfter  liU  deoMB6«if  i)ie  wifosvmvvd Jiiai»  aai  th9»ir«M  ebildMB  of  the  mar- 
liage,  100Q/.9  part  of  the  6000^*  to  he  paid  to  the  wiflfti  and  tfao  ramainder  to 
be  applied  for  the  aae  of  tho  childien  of  tha  aarriagef  bat  if  there  were  no 
children*  SOOOI.  to  be  paid  to  the  wife,  aad  the  lamaifider  of  the  B906k  to  be 
paid  to  the  eseoatoia  and  adminiatratoia  of  the  hnabaad ;  and  in  cane  the  hna- 
band  aanrtved  the  wife,  aad  there  were  no  children,  then  the  whole  of  the 
5000/.  to  the  hnabud.  The  teetator  altowarda  made  hia  wiU,  and  gxwe  his 
daughter  5000/.«  atating  it  to  b.e  in  addition  to  what  ha  had  Oecmeli  npoo  her 
marriage.  Ahoat  ^ye  yeara  aAevwarda  the  teaialor  eaeented  a  deed  wbeieby 
he  covenanled  that  hia  exectttom  ahoold  pay  to  the  trasteea  witiiin  six  montfaa 
after  his  death,  the  aura  of  6000/.  upon  the  traata  of  the  aeCtlenent.  Parol 
•Tidence  of  thi^  deoiarationa  of  the  teetator  was  admitted  to  prove  that  he  did 
not  intend  a  double  portion.    Lkjfd  t*  Ara^,  49. 

17,  Qumre^  Whether  Mie  different  intareata  of  the  hnabaad,  wife,  and  children  in 
the  legacy  of  6Q00/.,  and  in  the  sum  of  6000/*  giYon  by  the  deed,  wonld  repel 
the  common  preaomption  againat  doohle  portiona  f    Ikid, 

18,  A  teetator,  upon  the  marriage  of  a  daughtert  entend  iai/^^  bond  conditioned 

for  the  traaafer  to  the  trasteea  of  her  aetUemsmt,  during  hia  life,  or  within 
twelve  months  after  hia  deceaae,  of  10,000/.  4  per  cent,  bank  aonaitiea;  the 
only  4  per  cent,  bank  anni|itiee  then  exiating  were  afterwards  tednced  to  3)  per 
centsf  bat  there  waa  existing  at  the  tiaoe  of  hb  death  a  new  4  pet  eenL  atoek, 
which  hftd  been  ci|»ted  two  yeaia  after  the  rednctton  ef  the  old  4  per  oeitfa: 
the  bond  is  aatisfied  by  a  ttanafer.of  lOiOOO/.  3i  per  nsnta»  Sh^kld  t.  TV 
Earl  ^  OatoetUr^f  S^.  .       . 

19,  The  aame  testator  by  hia  will  gave  to  a  son a4egwy  el  904^90t  in  ■'die 
joint  ^tock  of  the  4  per  cent,  hank  annnitiea,~  tranafeiable  at  the  Bank  of 
England,  commonly  called  .fear  per  eenU  bank  annnitiea:'*  the  only  4  per 
cent,  bank  annuitiea  existing  at  the  date  of  hia  will  were  redaoed  to  3  J  per 
cents;  afterwarda,  aad^befove  hia  death,  n  new  stock  of  4  per  cent,  bank  an* 
nuities  waa  createdi '^the  wiU  speaka  at  tlie  teatator'a  death,  and  the  son  is 
entitled  to  a  anm  of  90,000/.  in  the  tfann  existiDg  4  per  cent,  bank  annuitiea. 
Ibid. 

90,  A  testator  by  his  will  gave  to  hia  daughter  Sophia,  and  her  childien,  under 
certain  cireumstanoas,  a  sum  of  10,000/.  4  per  cent.  anttaitie%  and  diieeted 
that,  with  the  exception  of  certain  aoma,  of  whkth  thia  waa  not  one,  and 
which  were  expreaaly  ordered  to  be  brought  into  hotchpot,  the  legaciea  be- 
qu<»athed  to  any  of  hie  children  were  to  be*  not  in  aatiafaotion  o^  bat  in  ad- 
dition to  any  portion  or  pronsion  to  whioh  &ey  were  or  ahouid  be  entitled 
under  any  artielee  of  settlso^nt  tbon  slready  executed  by  him ;  afterwards, 
upon  her  maniage,  a  anm  of.MI,000/.  4  percent,  bank  anwatiea  waa  aettled 
npon  Sophia*  her  huaband,  and  her  ehildfess— ahe  ia  not  entitled  to  both 
profisioasv  notwithstrading  the  differeneea  in  the  limitatiana.    Ibid. 

91,  The  testator,  on  the  marriage  of  another  daughter  without  hia  eeuaent^  re- 
voked a  bequest  of  10,000/.  4  per  cent,  bank  annuitiee  which  he  had  made  by 
theeame  will  in  favour  of  that  daughter  and  hesohildrsn, and  gave  her  a 
life-intereat  ina  anmof  ^000/y  4  per  cent*  bank  aanuiliea;  he  afterwarda  aet- 
tled 10^000/.  ,on  her  and  her  children,  imd  by  a  codicil  declared  the  aattlement 
to  be  in  salisfaetion  of  the  legacy:  this  ciroumstanoe,  even  coupled  with  the 
diSereope  of  the  proviaiona,  and  the  language  of  the  will,  ia  not  aoffieieot  to 
ropel  the  praaomftion  againat  double  portiona  in  th^eaaa  of  the  daughter 
Sophia.    Ibid. 
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PRACTICE. 

1,  Aa  oid«r  feferriiqf  a»  aiMWw  fbr  tnmifileidiiey*  masi  not  only  be  obisinod«  bat 
nu8|  alto  ba  nrved,  within  the  bis  days  allowed  by  the  fifth  ofder  of  1828 
for  referring  the  aiiswar.    Ta^kr  ▼.  Ehrrimm^  389. 

S«  Two  witneaeeav  to  whom  an  interrogatory  was  exhibited,  by  the  examiner, 
with  reepeet  lo  oertain  drafts  of  deeds,  then  prodaoed  to  them,  were  nnab)a 
to  answer  the  partienlats  of  the  interrogatory,  by  reason  of  their  not  having 
had  an  opportaaity  of  pierionsly  inspeoting  the  drafts.  The  drafts  were 
BMrhedi  however,  by  the  enamlner,  as  hating  been  prodaoed  to  the  wiw 
nesses.    Siarniey  r.  Wakmky^  433. 

3,  The  witnesses  having  afterward*  inspeeted  the  drafts,  an  appKoatien  was  made 
that  th^  might  bo  re-examined  to  the  same  interrogatory;  and  the  oonrt, 
Qpoa  satisfying  itseli^  by  seeing  the  depositions  alrsady  taken,  that  the  former 
examination  was  nogatoiy,  in  oonseqoenee  of  the  want  of  the  prevtons  inspec- 
tion, allowed  the  re-examinatios  to  take  place,  the  ether  party  having  liberty 
to  eiess-examinete    Ihid, 

4»  A  plaintiff  is  not  relieved  from  the  neeesstty  of  serving  an  order  referring  ex- 
eeptiono  to  an  answer  for  ineofioieney  by  immediately  carrying  the  order  in- 
to the  Master's  ofiee,  and  applying  for  a  warrant  to  prooeed  npon  it,  if  no 
notice  is  given  to  the  defendant.    Momey^Gentral  ▼.  Claek^  436. 

PRODUCTION  OF  DOCUMENTS. 

The  common  direction  that  a  party  sliall  piodaee  helbie  the  Master  all  hooka  and 
papers  lelatng  to  U^e  mattsva  in  qaeatiim«  as  the  Master  shall  diieot,  entitles 
the  Master  to  require,  by  his  warranty  that  all  each  books  and  papers,  gen^ 
rally,  ahall  be  left  in  his  ^cet  aad  aielosal  to  leave  them,  in  pursuance  of 
such  a  warrant,  is  a  disobedience  to  the  order  of  the  court  whieh  has  directs 
ed  their  production.  *  SkM$if  v  Eari  ^brrari,  403. 


RECEIVER. 

If  A  receiver  appointed  by  the  court  is  answerable  for  the  loss  of  moneys  conse- 
qnent  on  the  failure  of  a  banker  with  whom  they  have  been  deposited  for 
security,  if  the  deposit  be  made  ia  such  a  way  that  the  receiver  parte  with 
the  abaolote  control  over  the  fond.    Satwmy  v.  iSii/twiy,  1. 

9,  A  receiver  paid  into  a  banking  house  the  sums  he  reoaived,  to  thejoint  account 
of  his  sureties,  under  an  arrangement  with  them,  that  all  drafts  upon  the  sums 
so  paid  in  should  be  written  by  one  of  the  suretiest  and  signed  by  himself. 
The  bankers  having  subsequently  failed:  B  wot  Held  (reversing  the  Judgment 
of  the  Msster  of  the  Rolls),  that  the  feeeiver  was  liable  for  the  loes.    IHd* 

3,  Where  property  has  been  administered  and  applied  without  oomplaiut  aoeoid- 

ing  to  a  uni&Krm  ooorse  of  management  for  a  loog  series  of  years,  the  court 
will  not,  by  sa  iatorloeutory  order,  disturb  the  possession  upon  the  ground 
that  such  application  ia  a  breach  of  trust«  unless  it  is  perfectly  clear  that  the 
party  in  whom  the  property  is  vested  is  a  mere  naked  trustee,  and  has  not, 
even  to  a  limited  extent,  any  (tf  the  rights  or  interests  of  an  owaar.  Skin" 
fwrt*  Cbsynny  v.  Iri»h  SocU^^  338. 

4,  A  motion  for  the  appointment  of  a  reeeivev  of  the  estates  vested  ta  the  Iriffk 

Society,  at  the  instance  of  one  of  ttie  London  companies  <daitaing  a  benefi- 
cial interest  in  the  Income  of  the  estatss,  was  tberefem  leftised.    Mnd. 

5f  The  oonrt,  in  dealing  with  interlocutory  applicatioos,  will  eoniae  itself  strictly 
to  tha  immediate  object  songhtr  and«  as  far  as  possibls*  abstain  from  pre- 
judging the  question  in  the  cause.    Ibid* 

6»  If  upon  a  motion  by  the  plaintiff,  giouoded  upon  the  defendant^  answer,  docup 
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ments  therein  sbortiy  stated  have  been  read  firom  copies  murbich  they  are 
•et  oQt  at  length,  an  order  diaraissingthe  motion  with  eoels  vill  not  etttiilo 
defendant  to  the  eosta  of  aaeheopiea.    Ibid, 

REHEA^INQ. 

If  A  second  reheBEiing,  after  the  oaaoe  has  been  heard  and  decided  in  the  eoort 
below,  and  onoe  reheard  on  appeal  by  the  Lord  Chancdilor,  is  not  a  matter 
of  right,  hot  an  indnlgenoe  which  the  court  will  only  grant  on  a  special  eaae 
made.    Ikerhuni  ▼.  7%e  Duke  rfSi.  Man$i  937. 

9»  The  ptaetice  of  the  court  against  rehsarings  of  appeals  on  tbe  merits  is  wnli 
established;  and  where  a  dedsion  of  the  court  bdow,  upon  a  qnesCi<m  of  law« 
has  been  affirmed  on  appeal,  it  is  not  sufficient  to  allege,  in  support  of  an 
application  for  a  fehearing,  thM  the  decision  was  erroneous,  and  that  the 
question  was  new.     Tke  JSHiomtyQtntral  t.  Wmrd^  463. 

3,  SuMi^  it  is  contrary  to  the  p<^iey  of  the  act  59  6. 3,  c.  91,  for  ginBgadditional 

ftcilities  in  applications  to  ooorta  of  equity  regarding  the  eetatea  of  charities, 

to  permit  a  rehearing  of  an  appeal  presented  under  that  act.    But  whether 

'  the  act  is  to  be  construed  as  actually  prohibiting  such  a  rehearing,  gwere. 

Rid. 

REVIVOR. 

1,  In  the  answer  to  a  bill  filed  to  revive  a  suit,  and  to  prosecute  the  decree  made 
in  the  suit,  a  defendant  ia  not  entitled  to  resist  the  plaintiff's  right  to  revive 
'  and  proeeente  the  decree,  by  atating  matter  which  existed  at  the  time  of  the 
decree,  or  which  has  arisen  since;  and  such  matter,  if  stated,  is  impertiniDL 
DtmymiM  V.  JMbfftt,  366. 
S,  When,  after  a  decree  for  an  account,  the  'suit  has  become  abated,  a  defendant 
who  is  interested  in  the  account  may  file  a  bill  to  revive  the  suit  and  proa^ 
cute  the  decree,  although  he  could  not  have  filed  the  original  bilL 


SCANDAL. 

In  a  bill  by  the  testator's  son  and  heir  at  law,  impeaching  a  wilt  on  the  grouid 
of  undue  influence  ezereieed  by  a  female  defendant  over  the  testator's  mind, 
an  allegation  that  she  at  a  time  specified  waa  discovered  to  have  engaged  in 
a  criminal  connection  with  the  testator,  and  that  she  openly  cohabited  with 
him  as  if  she  had  been  his  wife,  is  not  scandalous  9i  impertinent*  .tfnssy 
fliotw,  895. 

SEPARATE  ESTATE; 

On  the  marriage  of  a  female  infant  who  was  a  ward  of  court,  and  entitled  to  a 
leasehold  estate^  to  her  separate  use,  a  settlement  was  made  under  the  order 
of  the  court,  giving  to  the  trustees  a  power  of  aale^over  the  leasehold  estals: 
•»A  sale  made  by  the  trustees  under  the  power,  during  the  mhiority  of  the 
female  infant,  is  not  Talid.    Simrnn  v.  /onef,  78. 

SETTTLEMENT,  CONSTRUCTION  OF. 

R.  M.  seised  to  him  and  his  heirs  and  assigns,  according  te  the  eustom  of  the 
manor  of  Taunton  Deane,  of  certain  premises  -within  the  manor,  in  puisn- 
ance  of  articles  made  in  contemplation  of  marriage,  aurrendered  the  pre- 
mises to  trustees  upon  trust,  to  permit  the  settlor,  his  h^rs  and  aaaigna,  to 
hold  and  enjoy  the  premises  till  the  marriage,  and  afker  the  solemnixatioa 
tiierec^,  upon  trust,  for  the  settl<Mr  for  life,  and  after  his  deoease,  up«i  trust 
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for  the  iotsiided  wifii  for  Uhf  in  b«  of  ftll  dow«r  And  thiidt;  and  after  the 
death  of  the  8ar?i?or  of  the  hasband  and  wife,  apon  trust  to  eanender  the 
premtsea  into  the  handa  of  the  lordt  to  the  uae  of  the  ohildien  ef  the  mar^ 
riage,  their  heirs  and  aaaigns,  according  to  the  coetoiii,  aa  tenaota  in  eoitt* 
mop;  such  sanendera  to  be  made  at  the  eoata  and  ebarges  of  the  children 
whoahonld  be  entitled  to  take  the  aame  bj  nrtaa  thereof;  and  in  default  of 
iaaue  of  the  marriage  that  should  he  living  at  the  death  of  the  surriTor  of 
the  husband  and  wife,  then  upon  this  apaoial  trust  and  eonfidenoe,  to  sur^ 
render  the  premises  into  the  hafida  of  the  lord  of  the  manor  foi  the  time  be- 
ing, to  the  use  and  behoof  of  the  tight  heirs  of  the  settlor  iot  eveCfjiooording 
to  the  custom  of  the  manor;  sueh  surrender  or  sanenders  last  mentioned  to 
be  made  at  tbe^  costs  and  charges  in  all  tbtnga  of  the  person  or  persons  who, 
by  virtue  of  the  last  mentioned  eondition  or  limitationt  should  be  entitled  to 
take  the  same.  The  only  issue  of  the  marriage  was  a  daoghter«  who  sur- 
Tived  the  settlor^  but  died  in  the  lifetime  of  the  widow,  her  mother.  The 
widow  continued  in  possession  of  the  piemtsea  liU  her  devth*  It  being  ad- 
mitted that  the  widow  wae«  aoaording  to  the  caetom,  the  beic  of  the  settlor 
at  the  time  of  his  death,  and  that  hia  youngnai  sister  was  such  heir  at  the 
time  of  the  widow's  death;  it  waa  keid^  that  by  virtue  of  the  nkimate  limi- 
tation in  the  artiolea,  the  youngest  sister  was  entitled  to  call  for  a  convey- 
ance of  the  customary  premises,  from  a  party  in  whom  the  legal  estate  had 
become  veated,  and  who  also  elaimfd  the  e^iatahle  intenat  through  the 
widow  aikd  the  daaghioN    XocAs  k*  SouiAiooodt  454. 

soLicrroB.  .        ' 

A  solicitor  of  the  Court  of  Great  Sessions  in  Wales  eannot  praotise  in  the  name 
of  a  solieitoi  of  the  Court  of  Chancery.    2Wasr  v.  /M,  S63, 

SPECIFIC  PERFORMANCE. 

1,  Where  a  person  acting  on  behalf  of  the  snbsonbera  to  a  railway,  who  were 
then  aoliciting  a  bill  in  parliament,  for  the- purpose  of  forming  them  into  an 
incorporated  joint-stock  eompany,  entered  into  a-pontraet  with  the  trustees 
of  a  road,  whereby  it  was-  stipulated,  thai  in  eonsideration  of  the  trustees 
withdrawing  their  oppoeition  in  parliament,  and  consenting  to  finego  certain 
clauses  of  which,  they  had  inieiided  to  press  for  the  iosertion  in  the  act,  a 
formal  instrument  to  tiie  efiiMt  of  tlie  claueea  should  be  eaeooted  under  the 
aeal  of  the  company  when  incorporated;  and  the  bill  was  accordingly  allowed 
to  pass  unopposed  and  without  the  clauses,  an  ifgakietion  was  granted  at  the 
suit  of  the  trustees,  to  prevent  the  company  from  violating  tl\e  provisions 
contained  in  the  omitted  clauses*.  Edwank  «•  The  Gromd  Jmf^iotk  Haikoatf 
Qmyof^,  569« 

S,  An  agreament  to  withdraw  or  withhold  opposition  to  a  biH  ia  parliament  ia  not 
illegal;  and  a  court  of  equity  will  enfene  a  contract  founded  on  auoh  a  con- 
sideration.   Bnd* 

3,  An  incorporated  eompaay  will  be  boaad  by  the  agreement  of  its  individual 
membera,  acting  before  incorporation  on  iM  behalfv  if  the  oompany  had  re- 
ceived the  full  benefit  of  the  consideration  for  which  the  agre^m^^  stipulated 
in  its  behalf^    Jbid^ 

SUITORS'  FEE  FUND. 

All  daims  for  money  out  ef  the  suitora*  fe»  fund  muat  in  future  be  made  by  the 
sdimtor  td  the  anitM«'  fund;  bat  on  his  refusal  to  apply,  the  party  making 

5«« 
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the  dura  may  bringf  his  claim  before  the  eoart  by  petition^  the  eeets  of  fbe 
application  being  in  the  discretion  of  the  court.    Howard  ▼.  BruUm^  463. 

SUPPLEMENTAL  BILL. 

Upon  a  bill  against  esecntors  to  have  a  testator^a  estate  administered  according  to 
the  trusts  of  the  will,  and  impeaching  certain  aceoants  alleged  to  have  been 
frandnlently  settled  between  the  defendants  and  a  deceased  co-execntor,  it 
appeared  at  the  hearing  that  the  personal  representative  of  the  deceased  eze- 
enter  was  not  a  defendant,  and  the  decree  then  made,  therefore,  restricted  the 
aeconnt  to  the  receipts  of  the  defendants,  the  surviving  executors,  and  direct- 
ed that  the  account  settled  with  the  deceased  executor  should  not  be  distnibed. 
The  same  plaintiffs  afterwards  filed  a  bill  purporting  to  be  a  supplemental 
b«ll,  bringing  before  the  court  the'  personal  representative  of  the  deceased 
exeodtor,  and  also  the  assignees  of  one  of  the  surviving  execntore,  who  had 
become  a  banfcrupti  and  praying  that  the  accounts  and  inquiries  directed  by 
the  former  decree  might  be  prosecuted,  and  that  an  account  might  also  be 
taken  of  the  receipts  of  the  deceased  exeouton  Htld^  on  the  demurrer  of  the 
assignees  of  the  bankrupt  executor,  that  the  suit  for  the  last-mentioned  pof- 
pose,  not  being  supplemental,  was  irregular.    WUton  v.  TSM,  376. 

TRUST. 

1,  A  testatrix  devised  a  customary  tenement  to  John,  without  words  limiting  the 
inheritance.  Upon  her  death,  the  dormant  surrenderee,  in  whom  the  legal 
estate  was,- surrendered  the  fee  to  John;  and  John  died  more  ^an  forty  yean 
before  the  filing  of  the  bill,  having  surrendered  the  tenement  to  a  purehaaer, 
who  had  notice  of  the  will,  of  the  testatrix:  Held^  that  the  equitable  title  of 
the  heir,  which  acoroed  on  the  death  of  John,  was  barred  by  lengdi  of  time. 
CoUard  v.  Hart^  993. 

9,  Queen  Elisabeth,  for  the  advancement  and  better  maintenance  of  the  free  gram- 
mar scho<4  of  Shrewsbury,  granted  to  the  bailiffs  and  burgesses  of  Shrews- 
bury, and  their  successors,  amongst  other  hereditaments,  the  advowson  of  the 
vicarage  of  C.    In  re  Shrewdfur^  Sekoo^  558. 

3,  By  an  act  of  parlia'oient  afterwards  passed  all  the  hereditaments  and  real  and 

peraonal  estates  belonging  to  the  school  were  vested  in  a  corporate  body, 
called  **  The  Governors  and  Trustees  of  the  S6hool,**  who  were  to  hold  the 
same  in  thist  for  the  benefit  and  maintenance  of  the  school,  except  the  right 
of  presentation,  nomination,  and  appointment  to  those  ecclesiastical  benefices 
which  were  thereinafter  declared  to  be  in  the  mayor,  aldermen,  and  assistsnts 
of  the  town  of  Shrewsbury.  By  a  subsequent  section  of  tbe  act,  the  mayor, 
ald«rnien,'and  assistants  were  directed  to  fill  op  all  vacancies  in  the  vicarage 
of  C«,  by  ttominatingy  appointing,  or  presenting  a  fit  person;  provided  tiMt 
each  person  should  be  preferred,  averts  paribus^  who  should  have  been 
brought  up  in  the  school,  and  a  graduate  of  one  or  other  of  the  univeraities, 
and  bom  within  the  parish  of  G.;  except  that  it  should  be  lawful  to  give 
such  benefice  to  either  of  the  mastera  of  the  school,  after  he  should  have 
vacated  his  office  of  master,  notwithstanding  any  such  claim  or  preference  as 
last  aforesaid.    Ibid. 

4,  HeU  that  the  right  of  presentation  to  the  vicarage  of  G.  was  vested  in  the 

mayor,  aldermen,  and  assistants,  as  oiharitable  trustees,  within  the  meaning 
of  theact^  ft  6  W.  4,  c.  76,  for  the  regulation  of  municipal  corporations.^* 
Ibili. 
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TRUST  DfiED. 

1,  A  person  by  deed  oonr^yed  to  trasteee  certain  personal  pioperty,  apon  trust  to 
sell  the  same,  and,  after  satisfy  ing certain  specified  cliarges  and  daioBS  in  a  pre- 
scribed order  out  of  tlie  proceeds,  to  divide  the  residue  among  his  sohedaled 
ereditors,  none  of  whom  were  parUes  or  privy  to  the  execotion  of'  the  deed. 
The  trostees,  after  partially  executing  the  trusts  by  making  sales  and  paying 
off  the  specified  charges  and  claims  in  the  order  directed,  concurred  with  the 
grantM  in  doing  aeveral  acts  inconsistent  with  the  subsequent  tii^sts:  Htld^ 
ikax  aflsr  the  death  of  the  grants  a  scheduled  creditor  bad  no  equity  against 
the  trustees  to  enforce  the  execution  of  the  trusts,  the  conv^usce  being  in  the 
nature  of  a  private  arrangement  for  the.  personal  convenience  of  the  grantor, 
,and  vesting  no  right  in  the  creditors..    Garrard  r.  L&rd  Lauderdale^  131. 

S,  Where  consignments  have  been  made  from  abroad  to  answer  an  annuity  which 
the  owner  of  the  property  consigned  is  lii^le  to  pay,  and  the  eonsignee  in 
this  country  gives  notice  of  the  arrangement  to  the  annuitant,  and  makes  pay- 
ments in  pursuance  of  it,  the  consignee  is  not  afterwards  atiiber^  to  discon- 
tinue such  payments,  so  long  as  he  has  any  proceeds  of  the  consignments 
in  his  hands.    FUxgeraldr.  Stewart^  184. 

3)  The  circumstances  of  such  a  transaction  constitute  an  implied  trust,  which  the 
Court  will  enforce  againat  the  consignee,  for  the  benefit  of  the  anouttant.— 
Ibid. 

VENDOR  AND  PURCHASER. 

Under  an  agreement  of  exchange  between  A.,-  who  held  -lands  under  a  cell4^ 
lease,  and  B.,  the  owner  of  an  adjoining  estate,  B,  occupied  part  of  the  col- 
lege lands,  and  A,  had  occupied,  along  wiib  the  residue  of  the  leasehold  part 
of  B.*s  estate.  A*  having  become  bankrupt,  the  college  leasehold  was  sold, 
apd  was  described  in  the  partienlara  of  sale  as  "  late  the  residence  of  A.:"-* 
Heldt  that  the  purchaser  was  not  to  be  considered  as  having  implied  notice  of 
-  the  agreemrat  of  exohange,  and  that  he  bad  a  right  to  reoover  by  ejectment 
that  portion  of  the  leasehold  whieh  was  In  B.'s  occupation.  Mike  v.  Lang' 
leg^  198, 

VOLUNTARY  SETTLEMENT. 

A  testator  devised  a  copyhold  estate  to  trustees  in  trust,  for  his  wife  for  life,  with 
remainder  in  trust  for  such  persons  as  she  should  appoint  by  wiH  or  deed, 
attested  by  three  witnesses,  with  remainder  over.  The  wife  married  again, 
and  she  and  her  second  husband,  after  their  marriage,  by  deed  attested  by 
thrse  witnesses,  in  pursuance  of  the  power,  appointed  the  estate,  and  directed 
the  sorviying  tmstee  of  her  former  husband's  will  to  surrender  it  to  the  use 
of  a  mortgagee,  in  trust  to  secure  the  sum  of  16001.  and  interest,  and  subject 
thereto  to  the  nse  of  the  husband  and  wife,  for  their  joint  lives,  and  the  life 
of  the  survivor,  and  after  the  decease  of  the  survivor,  in  ease  there  should 
be  any  daughters  or  younger,  sons  of  the  marriage,  npon  trust  to  sell  and 
divide  the  produce  among  such  daughters  or  youngereons;  and  if  thers  should 
be  none  sueh,  then  upon  trust  to  surrender  the  estate  to  the  use  of  such  per^ 
sons,  as  the  wifejihoold  by  will  or  deed  attested  by  three  wfeiesses  appoint, 
and  in  default  of  such  appointment,  to  the  right  heirs  of  the  wife.  A  surren- 
der was  made  to  the  mortgagee  aecoidingly.  The  husband  and  wife  after- 
wards sold  the  estate,  and  the  mortgage  was  paid  off  out  of  the  purchase- 
money;  the  husband  and  wife  joined  with  the  mortgagee  in  surrendering  to 
the  use  of  the  purchaser,  and  they  all  released  to  him  all  their  interest,  by  a 
.   deed  attested  .by  two  witnesses  only:  Heldf  that  the  purchaser  could  make  a 
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good  talk,  by  tbe  flMistanee  vf  tiie  stBtnte  of  Vf-  Eliz.  ••  4,  (agaiiMt  Tolvntarjr 
eonreyancest)  withoat  thowing  that  there  were  no  danghfers  or  yofloger  aooe 
of  the  wife's  second  marriage.    CutrrU  t,  Nimd^  S68. 

WARD  OF  COURT. 

Ordff  made  that  an  infoot  ward  of  eonrt  ai^l  be  at  liberty  to  go.  abroad  for  a  short 
period,  to  visit  his  ftther*  on  satisftctory.  secarity  being  given  that  he  wonld 
be  restored  to  the  jarisdictioa  within  a  limited  time.    Biggt  ▼.  Thrryt  ^78. 

WILL* 

1,  A  testatrix  gavs  her  real  estates  upon  troat  to  b»  sold,  and  diseeteA  the  moneys 
to  arise  from  sash  sale  to  be  considered  and  taken  as  psrt  of  her  peiaonal 
estate;  she  then  willed,  that  oat  of  the  moneys  to  arise  firom  soeh  sale,  and 
<ont  of  all  other  her  perwHnal  estate,  certain  pecuniary  legaeiea  shonld  be  paid; 
and  beqaeathed  all  ^e  residue  of  her  personalestate,  and  of  the  moneys  aris- 
ing from  tbe  sale  of  her  led  estales,  npon  'tmst  for  two  persons  and  their 
children.  Some  of  the  peenniaiy  legateee  haying  died  m  the  testatrix's  life- 
time; li  wa»  HeUf  (reversing  the  d^ision  of  the  court  below),  that  the  con- 
ver«on>of  tbe  real  estate  Into  personal,  directed  by  ih»  will,  waa  not  absolate, 
bnt  partial  only,  for  the  pnrpoee  of  making  good  the  pecaniaiy  legaeiea,  and 
that  Bocfa  of  thoee  legacies  as  had  lapssd,  in  so. far  as  they  were  payable  ont 
of  the  prodaoe  of  -real  estate,  had  lapsed  for  the  bene^  of  the  heir-at-law. 
JinytkleU  T.  ParAe,  4. 

51,  Where  a  teetator  direoted  his  teal  aad  pensonal  estate  to  be  sold,  sad  his  debts 
and  legaeiee  to  be  thecaont  paid,  including  csttain  charitable  legaeiea,  and 
gave  the  restdae  of  thcqttxed  land  to  d.  and  B.,  the  faBase  of  thu  charitable 
legaeies  was  held  to  ennm  to  the  benefit  of  «d.  and  K    6r$m  t.  Adbon,  Id. 

3,  A  testator,  by  his  wiH  testtiag  that  he  had  en  tiie  maniags  of  two  of  his 
danghters  ad  vanoed  and  transferred  for  their  fespeelive  benefit  6Q0L  sterling, 
and  .900i.  bank  etoek,  beqaeathed  ^OOt  etariing,  and  900i»  bank  stock,  in 
trust,  for  his  remaining  danghter  Francises  during  her  life,  to  her  separata 
use^  without  power  of  snticipation  or  alienation;  dien  for  her  children,  sob* 
ject  to  an  exdusive  power  of  appointment  by  h^  and  if  there  were  no 
children  in  whom  th4  fund  ehoold  vest,  for  such  pMson,  dm.,  aa  she  ehonld 
appoint:  Franciaca  afterwards  married;  and,  on  her  marriage,  her  father  ad- 
vanced to  her  600i.,  and  transferred  to  the  troeleee  of  her  marriage  settle- 
meat  900/.  bank  stock  in  trast  for  Iwr  sspavte  nee  during  iier  life;  then  for 
her  basband  during  his  life;  aad  ailter  bis  deceess  ibr  the  children  of  the 
msrriagB;  but  if  she  died  in  tlie  lifetime  of  her  husband  without  leaving  any 
ehiM,  then  tp  her  husband  abaolntely;  und  if  he  died  in- her  lifetime  without 
leaving  any  chfld  by  her,  to  her  ahaolutely:  BMf  thai  the  previeion  made 
fer  Fraiieisca  on  her  marriage  vras  an  ademption  of  the  legadas  of  500^  and 
of  900/.  bank  stock.  Comer  r.  Bamkh  45.  . 
'  4,  A  teetator,  having  under  a  .settlement  a  power  ef  appointing  ^y  wiD  a  sum  of 
7,160^  bank  stock,  in  respect  of  which  three  bonuses  had  been  paid  and  in- 
vested since  the  date  of  the  settlement,  by  his  will,  after  mentiening  the 
origtmi  amount  of  stock,  and  making  an  erroneous  referanoe  to  the  fint 
bonus,  as  then  consisting  of  715/.  five  pef  cent,  stock,  appcintsd  the  said 
sum  of  7,160/.  bank  alock,  and  the  said  asm  of  716/.  five  per  oent.  bank 
annuities,  ^togsther  withaU  aueh  further  additions  in  the  nature  of  profit  to 
be  made  to  the  aaid  bank  atock  in  his.  lifetime;'^  Ati^  that  the  appointment 
extended  to  all  the  himnaaa     /Ud. 
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6y  A  te«tator«  h»fin|f  a  power  under  his  marriBge  wttkmeBt  to  appoint  a  fond 
among  his  ohildren,  appointed  it  to  his  two  sons  and  three  daughters  in 
equal  shares,  and  then  deelaied  that  the  shares  appointed  to  his  daughten 
shonld  he  held  on  the  same  nmsts  for  the  benefit  of  his  daughters  and  their 
issue  as  were 'therein  expressed  eoneeming  the  shares  of  his  residuary  estate 
bequeathed  to  each  daughter  and  her  issue:  under  these  trusts  the  daughters 
took  in  their  respeetive  shares  of  the  residue  a  life  interest  to  their  separate 
use,  but  without  power  of  anticipation  or  alienation:  Held^  that  the  shares  of 
the  settled  fund  were  well  appointed  to  the  daughters  absoluteljt  but  to  their 
separate  use  during  their  respective  lives,  and  without  power  of  anticipation 
or  alienation:  that  na  case  of  election  was  raised  in  fv9o\a  of  the  issue  of 
the  daughters  against  the  daughters  or  their  huriiands.    Ibid, 

6,  A  gift  over  of  money  npon  the  death  of  a  legatee  without  issue  is  void,  unless 
from  the  words  of  the  will  it  can  be  collected  that  the  testator  mesnt  a  death 
without  issueat  the  time  of  the  death  of  the  legatee.    LepiM  r.  Farardj  84. 

7f  A  testator  gave  to  his  brother  306/.  p^r  annum  during  his  life,  and  to  each  of 
two  nephews,  160L  during  their  Kv^s;  but  if  either  of  the  nephews  died,  the 
other  to  inherit  the  whole  360/.;  and  if  the  brother  died  without  issue,  the  two 
nephews  to  inherit  from  the  brother  and  he  then  proceeded  to  state  that  the 
reason  why  he  left  only  the  interest  to  his  brother  and  two  nephews  was, 
that,  if  they  died  without  issue  the  money  might  go  to  his  three  cousins,  to 
be  divided  equally  between  them:  the  brother  and  nephews  all  died  without 
issue:  HeU  Aat  the  gift  over  to  the  cousins  was  void,  as  being  too  remote. 
Ibid, 

6,  A  testator  by  his  will,  gave  to  Caroline,  deecrtbed  as  his  natural  daugfatery  a 
sum  of  stock,  and  his  house  and  land  at  C;  with  a  direction  that  if  she  married, 
the  property  should  be  settled  solely  upon  herself  and  children;  but,  in  case 
of  her  death  without  lawful  issue,  Uie  money  so  left  to  her  to  be  equally  di- 
vided betwixt  his  nephews  and  nieees  who  might  be  living  at  the  time,  and 
the  land  at  C.  to  his  nephew,  J.  H.:  ffeld^  that  Carolitie  took  an  absolute 
interest  in  the  stock.    Cmatpbell  v.  Harding^  90. 

9,  Where  real  and  personal  estates  are  given  together  for  life,  and  so  Hmited  over 

that  a  child  of  the  tenant  for  life  would  take  a  vested  interest  in  the  real  estate 
at  Its  birth,  and  in  the  personal  estate  at  twenty*one,  being  a  son,  or  at  twenty- 
one  or  marriage^  being  a  daughter,  and  there  is  a  gift  over  in  the  event  of 
the  tenant  for  life  dying  without  issue,  it  is  to  be  intended  a  dying  without 
such  issue  as  would  take  by  force  of  the  prior  limitations.  Maeolm  v.  Tay* 
lor,  103. 

10,  A  testatrix,  after  bequeathing  divers  annuities  and  legacies,  and  amongst 
otheft,  a  sum  of  stock  to  M.  M.  to  vest  at  twenty-one  or  marriage,  devised 
and  bequeathed  a  West  India  plantation,  and  al^  the  residue  of  her  money  in 
the  funds,  after  payment  of  the  annuities  and  legaciea  thereinbefore  bequeath- 
ed, and  also  her  plate,  books,  and  certain  pOrtndtSf  to  £.  6.  T«  and  M.  T. 
for  their  lives  equally,  and  after  the  death  of  either,  the  whole  to  the  survivor 
for  life,  and  after  the  decease  of  the  survivor,  then  unto  the  children  of  M. 
T.  as  she  shonld  by  deed  or  wttl  appoint;  and  in"  default  of  appointment, 
then  the  plantation,  and  the  residue  of  the  money  in  the  funds  to  be  equally 
divided  among  the  said  children  and  their  lieirs;  and  if  but  one  child,  the 
whole  to  such  child  and  his  or  her  heirs,  the  funded  property  to  Im  an  interest 
vested  in  themt  being  sons,  at  twenty-one,  and  being  daughters,  at  twenty-one 
or  marriage;  btft  in  case  M.  T.  should  die  without  issneof  her  body  lawfully 
begotten,  the  testatrix  devised  the  plantation  equally  among  all  the  children 
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of  A*  W.aad  tMr  hsinj  ani  the  beqoeAtM  tier  sdd  fwidiM  of  kar  mone^r 
io  the  funds*  and  all  her  mid  pUtet  booka,  and  partmta  uto  i«  M.  for  lifev 
and  aftor  hi«  deeaaaa  to  his  ddeat  son  for  eTer*  AU  the  teal  and  leaidae  of 
her  eatate  and  effecta  t)ie  (eatatiix  gave  and  beqveatlied  unto  £.  6.  T.  and 
M.  T.  abaolotely.  M.  T.  haTing  aurvi?ed  E.  G*  T.*  and  died  witboat  having^ 
been  manied}  /1 1/909  Meld%  That  J.  M«  look  a  life  iatenet  in  tiie  funded  pro- 
perty; That  J.  M.  took  no  intereatiu  the  platoi  boofca,  and  poriraita,  the  limi- 
tation over  of  theee  artielea  being  too  remote;  That  the  atook  Segaoy  to  M.  M ., 
which  had  lapaed  by  her  death  under  age  and  nnnMriedt  passed  nnder  the 
lesidoary  beqneat  of  the  fonded  property*  for  the  benefit  of  J%  M.*  and  did 
not  sink  into  the  geoeral  reaidae.    Ibi4* 

11,  Where  fieehold,  copyhold*  and  leeaehold  eetatea  am  dorlaed*  aolject  to  a 
general  charge  for  the  payment  of  debts,  and  the  fireehelda  and  leaseholds  an 
aabjeol  to  mortgagee,  and  there  is  a  deseended  fiediold  estate  porehased 
afier  the  will*  the  geoeial  personal  estete  not  speeifioeUy  bequeathed  is  first 
to  he  applied  in  payment  of  simple  contract  debts  as  £ur  aa  it  will  extend, 
and  the  aorplna  of  aimple  oonHaot  debts  is  Is  fhll  proportionally  on  the  free- 
hold,  copyhold,  aud  leasehold  estates  devised:  then  the  specialty  debta,  in- 
dudiog  aU  mortgage  debta,  are  to  be  satisfied  out  oi  the  deooendsd  freehold 
estate  so  fv  as  it  will  estsnd;  and  the  serplus  of  tuch  specialty  debts  is 
also  to  fall  proportionally  upon  the  fieehold,  eepyhold,  and  leasah<M  estates 
.    devised*    JMn  v»  J^vojuofigeR,  157* 

Ift,  Sembk^  fomituve  speoifieally  bequeathed,  osgh^  to  ooolribnie  to  ^  payment 
of  the  debts  proportionally  with  the  devised  real  eatates.    IM^ 

13,  Where  a  teatator  gives  pn  annuity  to  A^  fi>r  life,  payable  quarteily,  tiie  first 
payment  to  be  ma4e  withi»  eighteen  o^ooths  aifter  4iia  death,  the  annaity 
does  aot  commence  till  fifieea  moniha  Irmn  the  death  of  the  laetatqr.    Ibid* 

14,  Where  a  teatator  gives  an  annuity  to  A.  for  Mfe,  and  diieele  the  fixat  pay- 
ment to  be  made  within  one  month  from  hie,  the  teatator'a,  death,  the  annmty 
oommences  firom  the  death  of  the  teatator;  and  though  the  first  year'a  pay- 
ment is  to  be  made  at  the  appointed  time;  the  payment  for  the  aeoond  year 
does  not  become  due  till  the  end  of  the  year.    Ibid.  / 

15,  Where  a  teatator  makes  a  codicil  withoot  profeasionai  aaaistancei  bia  expies- 
aions  are  not  to  be  construed  literally  and  technically,  if  upon  the  whole  inp 
stnimeot-it  appears  that  he  meant  to  use  them  in  a  ^Weient  sense*  Bmd  v. 
Baekhou9€^  164. 

16,  A  tesitator  by  hia  will  devised  all  his  real  estates  to  ttpstocs,  upon  tmet  for 
his  son  during  his  life,  with  remainder  to  the  8on*s  children  in  strict  settl»> 
ment,  and,  for  defeult  of  eoch.issoe,  lo  the  testator's  brother  Ibr  life,  reittainr 
der  to  Robert  in  tail;  and  he  gave  the  residue  of  his  penonal  estate  te  the 
same  trustees,  on  trust,  subject  to  two  annuitiea,  fot  tho  childieta  of  his  son, 
and  failing  them,  for  his  brother  for  life,  and  afW  hia  death,  for  Robert  ab- 
aolotely. The  brother  died;  and  the  teatator  afterwards  made  a  oodicU,  by 
which,  after  reciting  that  in  eaae  his  son  should  die  withoot  an  heir  male  or 
female,  he  had  bequeathed  his  estatss  in -the  pariah  of  Miesenden  and  else- 
where to  Robert,  he  nvoked  that  part  of  his  will  and  exolnded  Robert  liom 
all  chance  of  benefit  nnder  the  will,  and  in.  the  place  nf  Robert,  he,  if  his 
son  should  die  without  heirs  male  or  femaje,  beqoeathed  all  the  estatea  he 
had  or  might  have  at  the  time  of  his  death  in  Miesenden  or.  elsewhere,  which 
by  virtue  of  his  will  were  tiie  eole  property  of  hia  son;  to  Thomas  and  the 
heirs  of  his  body,  subject  to  the  same  conditio4e  of  entail  aa  were  impoeed 
on  the  s(a;  and  in  case  Thomas  died  without  heim,  he  beqwoathed  all  the 
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eitatefl  whieh  Thomaff  woald  inherit  by  the  deadi  of  the  testator^e  soOt  to 
Jacob  end  his  heirsi  lobjeet  to  ^e  payment  of  the  testator's  debte  and  an- 
nnitiea:  HeU  that  the  gift  of  the  residae  of  the  personal  estate  to  Robert  was 
leroked*  and  that  this  residue  was  not  undisposed  of,  bat  was  giren  to  Tho- 
mas. IbkL 
17»  A  testator  by  his  will  derises  all  his  real  estate  to  his  executors  for  the 
pnrpoees  titereinafter  stated;  and,  after  empowering  them  either  to  continue 
his  basiness  or  to  dispose  of  it,  be  g!v«s  the  profits  of  it  in  the  one  case, 
and  the  interest  of  the  moneys  arising  from  Uie  sale  in  the  other,  and  also  the 
interest  of  the  secnrtties  on  which  the  rest  of  his  capital  sboold  be  invested, 
to  his  dangfater  for  life,  her  reeeipt  to  be  a  discharge.  He  then  gires  her  the 
rents  and  profits  of  all  his  real  estates  daring  her  life;  and  at  her  decease  he 
dcTises  and  bequeaths  to  her  heirs  all  his  estates  real  and  personal  as  tenants 
in  common:  if  his  daughter  has  but  one  child,  such  child  is  to  possess  the 
whole;  but  if  she  should  die  without  issue,  then  at  her  decease  he  gives  cer- 
tain legacies.  He  next  directs  all  his  goods  and  effects  to  be  sold,  his  said 
legaoiee  to  be  paid,  and  a  sum  invested  sufficient  to  purchase  150L  a  year, 
which  is  to  1>e  paid  to  the  husband  of  the  daughter.  He  then  orders  his 
real  estates  to  be  sold  at  the  decease  of  his  daughter  or  at  the  decease  of  his 
brothers  and  sisters,  according  ae  a  particular  event  may  turn  out;  and  he 
gives  over  to  certain  persons  all  the  residue  of  his  personal  estate,  including 
the  proceeds  of  the  sale  of  the  real  eetates  when  sold,  and  the  rents  of  them 
until  they  are  sold.  The  daughter  died  without  having  had  issue:  HeUf 
That  the  daughter  took  an  estate  tail  in  the  freeholds;  That  the  real  and  per- 
sonal estate  being  given  over  togetlier,  she  took  the  personal  estate  abso- 
lutely; That  the  annuities  and  legacies  given  at  her  decease  were  charged 
both  on  the  real  and  personal  estate,  and  were  to  l>e  l>ome  proportionally  by 
the  two  funds.  JhMk  v.  Fmnetf  170. 
16,  The  testator,  upon  the  marriage  of  his  daughter  Catherine,  covenanted  to 
make  her  fortune  equal  to  that  of  any  one  of  his  five  other  daughters.  By 
his  will  be  gave  to  Catherine  absolutely  a  provision  equal  to  that  which  he 
'^  gav«  to  any  one  of  his  other  five  daughters  and  their  issue;  but  the  fortunes 

bequeathed  to  these  five  daughters  were  limited  to  them  for  life  only,  with 
remainder  to  their  issue;  and  in  case  any  one  of  the  five  should  die  without 
leaving  issue,  her  shars  was  to  go  to  Uie  others  €it  the  four  daughters  and 
their  issue,  in  the  same  manner  as  their  original  shares.  One  of  the  &r9 
died  without  issue:  ife/tf,  that  Catherine  could  not  claim  an  additional  pro- 
tisbn  in  respect  of  the  benefits  thereby  derived  by  the  other  four  daughtera 
and  their  issue;  her  absolute  interest  in  her  own  share  being  equivalent  in 
valae  to  the  interests  of  the  other  daughters  and  their  issue  in  their  respec- 
tive shares,  and  their  contbgent  interests  in  the  shares  of  each  other.    Gegg 

▼•  Cfe^gf  177. 

19,  A  testator  appoints  a  fund,  after  the  death  of  his  wife,  to  his  son,  to  be  paid 
to  him  at  her  decease,  if  he  shall  then  have  attained  twenty-one;  and  in  case 
his  son  dice  under  twenty-one,  and  after  the  wife,  he  gives  the  fund  to  his 
brother;  and  in  case  the  wife  sliall  outlive  both  the  son  and  the  brother,  he 
gives  it  to  the  brother's  daughters  then  living.  The  son  attained  twenty- 
one,  and  died  In  the  lifetime  of  the  wife,  who  survived  both  the  son  and  the 
brother;  there  were  daughters  of  the  brother  then  living:  Bdd^  that  the  repre- 
sentatives of  the  son,  and  not  the  daughters  of  the  brother,  were  entitled  to 
the  fund,    dutierbuek  v.  EdwarA^  181 . 

90,  A  testator  by  his  will  gave  a  speeifio  chattel  to  A.    Afterwards  by  a  oodlcil, 
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he  gave  ^mmber  of  articles  of  a  different  kind,  and  of  much  leet  Talne,  to 
B.«  and  in  enomeratiog  those  articles,  introduced  an  imperfectly  written 
word  which  might  be  supposed  to  designate  the  chattel  preTioasly  given  to 
A.:  Held,  that  the  beqaest  to  A.  was  not  thereby  revoked.  Offblet  t.  Bteekey^ 
197. 

21,  If  property  described,  in  distinct  and  onambignous  terms  is  beqoeathed  to  a 
particular  person,  a  subsequent  bequest  of  the  same  property  to  another  must, 
in  order  to  be  effectual,  designate  the  subject-matter  of  the  gift  in  words  so 
legibly  written  that  no  reasonable  doubt  can  be  entertained  with  respect  to 
them.    Jlfid, 

98,  A  testatrix  by  a  codicil  gave  to  A.  and  M»  '^  60/.  each  of  fiank  long  annni- 
ties,  now  standing  in  my  name."  At  the  date  of  the  codicil  and  at  her  death, 
she  possessed  long  annuities  sufficient  to  answer  this  bequest  specifically, 
but  not  also  to  satisfy  certain  legacies  charged  by  the  other  testamentary  pa- 
pers upon  the  same  stock.  Evidence  as  to  the  state  and  value  of  the  testa- 
trix's property  in  the  funds  at  those  respective  times  was  admitted;  and  on 
the  effect  of  that  evidence,  and  the  language  of  the  testamentary  papers,  taken 
together,  the  bequests  to  A.  and  M.  were  held  not  to  be  specific,  but  pecu- 
niary.   BoyB  V.  WiUianu^  330. 

d3,  Legacy  of  "  100/.  Long  Annuities  stock"  held,  upon  the  context  of  the  will 
and  the  terms  of  the  gift  as  compared  with  those  of  the  other  bequests, 
and  upon  the  evidence  of  the  state  of  the  funded  property,  to  be  pecuniary 
and  not  specific.    Mamey'General  v.  Groie^  236. 

24,  A  testatrix  devised  all  her  messuages,  situate  in  Denmark  Court.  She  had 
five  houses  within  the  court,  and  another  which  fronted  towards  the  Strand, 
and  formed  one  side  of  a  covered  passage  leading  to  the  place  where  the  6t9 
stood,  and  to  the  back  of  which  was  attached  an  out-building,  abutting  on 
ground  within  the  cou^t.  The  Vice-Chancellor  having  decided  that  the  five 
houses  only  passed,  the  Lord  Chancellor,  on  appeal,  directed  an  ejeetnient 
to  be  brought  by  the  heir  at  law  against  the  devisee,  and  on  a  verdict  being 
found  for  the  defendant,  reversed  the  decision  of  the  court  below,  and  made  a 
declaration,  that  the  house  fronting  towards  the  Strand  passed  with  the  other 
five.    Newton  v.  Xcieof,  447. 

26,  A  testator  devised  certain  estates  by  name,  together  with  his  fanning  stock 
and  furniture,  to  his  beloved  wife,  to  sell,  to  discharge  all  his  creditors;  and 
he  constituted  his  wife  and  T.  W.  his  executors,  whom  he  appointed  to  sell 
and  dispose  of  all  his  estates  and  chattels,  in  such  manner  as  they  should 
Jointly  agree  upon,  or  not  tojBell  if  it  seemed  most  advisable  to  keep  them,  or 
in  any  way  they  should  think  proper,  so  that  every  creditor  had  his  money, 
and  if  sold,  all  overplus  to  his  wife,  towards  her  support  and  her  ftmtly: 
iSTe/i,  upon  demurrer,  that  the  testator*8  children  had  such  an  interest  in  the 
devised  estates  as  enabled  them  to  sustain  a  bill  against  the  widow  and  her 
co-executor,  impeaching  a  sale  on  the  ground  of  fraud,  and  praying  an  w> 
count  of  the  rents  and  profits.     WbodM  v,  Woodi^  449. 

WRIT  OF  RIGHT. 

A  writ  of  right  was  issued  before  the  expiration  of  the  time  limited  by  the 
act  3  &  4  W,  4,  c.  27,  for  bringing  such  writs.  After  that  time  had  expired, 
the  return  day  of  the  writ  was  altered,  and  the  writ  was  reseated:  HeU  that 
the  writ  must  be  considered  as  having  been  brought  aAer  the  time  limited  by 
the  act;  and  it  was,  therefore,  superseded.    Ihat  v.  Caiktu^  384. 

.  END  OF  VOL.  Xin. 
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